GENERAL ABRIDGMENT 


Law and cats. 
' ALPHABETICALLY DIGESTED UNDER 


PROPER TITLES; 


Wirt NOTES AND REFERENCES 
TO THE WHOLE. 


By CHARLES VINER, Es q. 


FOUNDER OF THE VINERIAN LECTURE IN THE UNIVERSITY 
OF OXFORD, 


FAVENTE DEO. 


THE SECOND EDITION, 
YOL. 
——____w_ 


London: 


PRINTED FOR ; 
G. G. J. and J. ROBINSON, T. PAYNE, E. and R. BROOKE, 
T. WHIELDON AND J. BUTTERWORTH); 


Add L. WHITE, Dublin. 


M. Dec. KCI. 


A 


T 4 B Kia. 


'OF THE 


Several TIT L E a. with their Diviſions 
and Subdivifions. 


Page 
Leadings as to Bailiff, - — * 
Bailment. 

Bailee. Anſwerable in what Caſes. . - A. 3 
Bailce. Who; and his Power and Intereſt. — B. 6 
The ſeveral Sorts of Bailment. . 11 
Revocable. Or Property altered. In wil Caſes. D. 12 
Actions and Pleadings. - - - E. 13 

Bar. | 
Action. One Action where a Bar of another Action. 
Of the like Nature. — - - A. 15 
Of another Nature. A. 2. 19 
Where the Heir may bring a \ Writ he the tw Thing 
for which the Anceſtor had brought a Writ, A. 3. 
Judgment in one Action, where a Bar in another 
Action by the ſame Perſon. - B. 24 
By or againſt another Perſon, it being for the ſame 
Thin B. 2. 29 
Action upon the Caſe, Jar to another Aion on the Caſe. C. 30 
Diſcharge pro Tempore. In what Caſes it ſhall be a 
Bar. And how. - - ; > 8 31 
Reſtored to his Action. 
In what Caſes a Man may be. - E. 31 
Bar. Good, to a common Intent. - F. 33 
Baron and Feme, | 
Who ſhall be ſaid to be Baron. - - A. 35 
In reſpect of their Age. C. 38 
What of the Feme ſhall veſt by the Mamis in the Hoſ- 
band 
Freehold Lands, How. - - . 
Chattels in Action. - - D. 39 
Real. — * = E. 40 


A 2 8 Separate 


A TABLE of the ſeveral TITLES, 


Baron and Feine. 


Separate Eſtate. What ſhall be ſaid the Wife's ſepa- Page 

rate Eſtate. - — — — a. 48 

Diſpoſition by Baron. 

Of what "Things not given by Intermarriage Baron 
may diſpoſe. - - - - ; 42 
Things veſted in Truſtees. - - EF. 2. 48 

What ſhall be ſaid a Ditpolition, - G. 43 

Survive. | 
To the Baron. What. 
Things. - - . - - ED 
Actions. — - - H. a. 144 
To the Feme. What. | 

Things. h | 
Real. - - - . 116, 117 
Perſonal. 5 - . 100 

Actions. - - - A.a. 108 
Charged. | 
What Tnings both may do to ny Feme after 
Baron's Death. - - L. 60 

Feme bound. 8 

By her own Aft. By Relation. 5 
By Ads done by her and her Huſband. P. 65 
Incumbrances by them of the Eſtate, &c. of the 
Wife. - - - 3 68 

By Charge of Baron. T. " mY 

By her Agreement after his Death. - L. 97 

By Forfeitures of LY the Coverture. Z. 2. 104 

By Crimes of either. Z. 3. 107 

What Things ſhe may make * after Baron' 5 | 

- © Death. - - Y. 
Baron bound. | 

By At of Feme during Coverture. - M. E. a. 119 

Chargeable for what Debts of the Feme con- 
tracted before Marriage. E. „ 2. 322 
Though ſhe dies before the Recovery. E. a. 3. 123 
Contracted during Marriage. - B. a. 4. "125 

Second Baron. Where chargeable. - E. a. 5. 128 

Survivor charged or benefited. - - E. a. 6. 128 
Where ſhe reſerves Power of her own Eſtate. E. a. 7. 130 
Pin-Money. Caſes relating therets. - 11 
Feme relieved againſt the AR; of the Baron. E. a. 9. 134 
Leaſes made of the Wiſe's Ekate. — — E. a. 10. 138 
Waæat Things Feme may do. . 
Without her Baron. N. 62 
With her Baron. N. 2. 63 
What Things the Feme may be ſaid to do with her 
Huſband. O. 65 
Acting as a Feme Sole in other Caſes than as Lene 
ſole Merchant]. — — - — N. 3. 64 
Actions by Baron for criminal Converſation with the 8 | 
Feme, and Pleadings. - - O. 2. 65 
Actions by them, or one of them. | 
What Baron may have alone, me yet in Right of 
His Wife. 1 a 70 
Where they muſt j join. „„ R. S. 76, 79 


With their Diviſions and Subdiviſions. 


May join. — - 4 bn . 82 
Commenced by or againſt Femegole,whoafter mafries.'l'. 2. 90 
By Baron and Feme de Facto, or one of them. . 
Judgment cor feed to or by Feme Sole who marries 

before Entry. . — „ „ 

Actions againſt them. ; | 
Where they mult be joined. - - X. 95 

May be joined. - — 2 U. 93 
What. Againſt the Baron, becauſe of the Feme. 

During tlie Coverture. bk 3 F. «a. a 

After her Death. — - — G. a. 142 
Default of the Baron where the Default of the Feme. I. a. 145 
Arreit, &c. of Feme. - - - a. 147 

Waere the Baron is baniſhed, or an Alien, qr be- 

yond Sea. 9 25 - — L. a. 193 
Where they are ſaid to be one Perſon i in * M. a. 3153 
Acts by one to the other. N. a. 
Acts aud Agreement of the W ife (with S 6 be- 

fore Marriage, in Fraud of the Hutibaud. Avoided, 

in what C: + - - - . 
Agreements extinguiſhed by the Mane — Q. 2. 
Will by Feme. R. a. 
Grant to Feme. Good in what Caſes, Where ſhe ; 

takes by Moieties. ww 5 3 
Diſputes. Inter ſe. - - i O. 2. 
As to ill Uſage, — 3 — U. a. _ 

Where they live ſeparate. - - W. a. 

Caſes of Alimony or ſeparate Maintenance. X. a- 175 
Executrix. | 

What the may do without the Huſband. - F. 2a. 

What Power the Huſband of Executrix has. „b 

What Act of the Baron of Executrix alters the Pro- 

perty of the Goods to himſelf. - A. b. 181 

In what Caſes the Huſband mutt take Adi B. b. 182 
Actions. Pleadings. | | - 

Writ and Declaration. - - Ci. b. 189 

Pleadings and en where Baron and Feme are 

Defendants. D. b. 193 

Damages and Coſts where Judgment! is for or againſt both. E. b. 198 
Equity. 

Suits and Proceedings by and againſt them. F. b. 199 

Where on a Bill, &c. by Baron for the Wife's Por- 

tion, the Court will decree a Settlement on her. G. b. 201 
In what Caſes Equity will order the Baron to inforce 

or procure the Feme to do an Act. - H. b. 203 

Crimes and Offences by the lens What and how 
puniſhable. — . b. 203 
Divorce. 

What the Wife ſhall have in Caſe of a Divorce. K. b. 205 
What Alteration it makes in the Eſtate. L. b. 207 

Actions by or againſt the Baron or Feme after Divorce. ; 
In reſpect ot the Feme. — — M. b. 207 

Barretors. : : 

In general, and their Puniſhment. - Er A 208 
Who mall be ſaid a barretor. - - A. 2. 209 
Pleadings and Proceedings. - EM B. 209 
AS = Batkard. 


* 


L 
3 of 
ES 
— * 
1 
1 . 
"S:& 
!' * 
* 
7 
'FY 
Ee. 
5 4 
Fe 
"8 
24 
* A 
i 
_ 
1 P * Aj 
by 
7 
0 
YA 
g 
2 
1 2 
* 7 
1 
: 
Q 
4 
. 
> of 
* 
5 
2 
E L 
* a 
* 
« 4 
By: 
2 
2 
ö 
y 
EY 
$ 
2 
3 
* of 
ZZ 7 
W 
* 
» 
3 


A TABLE of the Wenn TITLEs, 


' Bafard. | Page 
Who, in reſpect of the Time of his Birth. «= A. 213 
Born in Marriage, and in reſpe thereof. A. 215 
Who a Baſtard, and whg a Mulier. - B. 216 
How conũdered in Law. - . 219 
By our Law, and Mulier by the Civil Law. D. 219 
By the Spiritual Law, and Mulier by our Law. E. 220 
By both Laws. — - F. 220 
What Divorce Baſtardizes the Iſſue. G. 221 
Divorce made. When it ſhall baſtardize the Iſſue, 
and what the Eccleſiaſtical Court may enquire after 
the Death of them, or either of them. — 9 222 
Pleadings, = - - - H. 225 
Trial. — 0 . - I. 228 
How, ang by whom. - - . 228 
In what Actions, and how contified, L. 230 
Who ſhall take Advantage of the Trial of Baſtard, 
and of what Trial, and e contra. - .- M. 230 
At what Time the Trial ſhall bind. - . 232 
Baſtardy proved. When. — O. 232 
Where Baſtard ſhall take by and « or Deviſe, . 233 
Berwick. 11 
What is. And the Effect of Perſons beyond Sea. A. 235 
Of Things done beyond Sea. And Pleadings. B. 236 
Bills of Exchange, Notes, at. | 
What are Bills of Exchange. * A. 238 
Demandable and * When. How. And of 
whom. . 241 
Payable to whom. 1 n reſpect of the Words. e. 243 
Where there is a Ceſty que Uſe. - D. 243 
Of Bills payable to Bearer. - 4. By 243 
Where the Words are imperfect. - - F. 244 
Drawer chargeable. In what Caſes. — G. 245 
Indorſor. In what Caſes liable. What Indorſee moſt | 
do and prove. - - e H. 246 
Acceptance. What is good. - - I. 249 
Acceptor. Liable in what Caſes. K. 251 
Where the Acceptance is for the Honour 1 che 
Drawer or Indorſer. = - L. 251 
Time of Demand and Protefting, — — M. 252 
Actions. What Actions lic. 7 2 gp 25 
Pleadings. — — „ O. 25 
Evidence. - - w— | P. 264 
Recovered. What. Damages, ke. Q. 266 
Remedy for Bills loſt, - - . 267 
Equity. — — — 3 8. 267 
Blood Corruptehy; 

f In what Caſcs, - - - - A. 268 
Barred. Who. B. 270 
Reftorcd, And Reflitution of what on Reverſal of * 

tainders. - - - C. 274 
Blunders.& K. 277 
Boobs and Authors. A. 278 

E Utomive 


With their Diviſions and Subdiviſions. 


Bottomry-Bonds. A. 
Bridges | 
Repaired. How, - - — A. 
Actions, Indictments, and Informations, = 
In what Caſes. And Pleadings. - - B. 


Bringing Ponen into Court. 
In what Caſes; and when; and Pleadings. 
Delivered to the Plaintiff, or re- delivered to the De- 
fendant. In what Caſes. 8 - 
Allowed. Upon what Plea, 
The Effect of accepting the Money brought into o Court. 


5 


Bek. aws. 
Made. By whom = may be. - 


Good, or not. 0 „„ 


> 


9 S 


>> Þ 


Of what Things By-laws TP be made. And who 
bound by them. - 

How made for Recovery of the Penalty. - 

Pleadings. - — 


Canons. 
Good. And the Force of thei.” - - 


Certaintu in Pleadings. 
Requiſite. In what Caſes. 


Intendment and Implication. What ſhall be intended, &c. 


Certiorari. 

Out of what Court it ought to iſſue, and to whom, 

'To what Court it may be granted. . 

What Records ſhall be removed by it. — 

Directed, To what Perſons. 

Certified how. In what Caſes the Tenor, and in hat 
the Record itſ elt. 5 — 

Lies. In what Caſes. - 3 

Neceſſary. In wiat Caſes. — . 

; At what Time = - - . 
One or more Writs - ” 
Obtained or granted. How. And by whom. 

In what Caſes. And for what. 
Removed by it. What is, or ſhould Ws And Wa 
And what is a good Removal. I. 
Returned or certified. By whom, and how And falſe 
Return puniſhed ; how. K. 
Variance, and the Effect thereof, . of all Returns. L. 
Return. What is a bad Return, and what no ä M. 


> & © wo 


4 = > 


4. 
34 


299 


5 


Procedendo. In what Caſes. - N. 
The Effect of a Certiorari ; and Proceeding the. after. O 
Coſts. In what Caſes. - — P. 
Of the Proceedings of the Superior or Inferior Court 

after Certiorari iſſued. - - Q. 
In Chancery, and Proceedings thereon. — R. 
By Statute, And of one where it ſhall be of another. A. 
A h | 

Ot wnat. * ; * VP B, 


4 
8 
hl 
WW 

2 
O 


Page 
279 


282 


284 


" — e -_ SPY TINT 7 9 nn,. 6 9 
4 en mne W mmm a chng 
a us ls Abs" Ie Py 2 
e eee 0 * * . N x 
5 - * * * ARE « g ry » 8 


-— 


m 


A TABLE of the ſeveral TITLES, 
Ceſſavir. 


For whom. - . — C 
Againſt whom. - - - D. 
Brought. How. And Abatement of Writ and Count. E. 
Plea. F. 369 
Judgment. And of the Tender of Arrears, and finding | 
Surety for the Arrears. 1 371 
Ceſſion. =. 373 
Chanccilor of a Church. | 373 
Cyanceilor of Cnglaud. . 
His Antiquity, &c. - © A. 374 
Chancellor, Keeper. Writs Original. - B. 375 
Chancellor. Keeper. *** - 0. 376 
Chancery. 
Chancery, &c. - A.—A. 2. EY 378, 379 
Chancellor. What Things he may do, and what not. D. E. 380 
Miſpleading. The Effect thereof. - G. 381 
Of what Chancery may have Conuſance. The n 5 
Power. - „ 
Of what Things Chancery may Hold Plea. - F. 331 
Of what Actions Chancery may hold Plea. — J. 382 
Of what Caſes Chancery may hold Plea. - O. 388 
What Power the Chancery hath. _ - K. 383 
Relieved in Chancery. 
What Perſons may be. - - - L. 385 
Where they have Remedy at Common Law. X. 399 
Such as have deprived themſelves of their Remedy 
at Common Law by their own Act. P. 358 
Againſt a Deed not hcing __ the Agreement of 
the Parties. - F. 396 
What Things. N - N. 350 
Not agaiuſt a Maxim in Law. - Q. K. 390, 391 
Not againſt a Statute. - — 195 
At what Time after Judgment, &c, - F. 402 
Review of Decree. In what Cales, „ Zo 407 
Bill of Review. | 
By and againſt whom. - - Z. 2. 410 
On what Terms. — — 10 
At what Time. 141 
Pleas. And what may be ee for Eres, . 5. 413 
Coſis and Damages. On Bills of Review, Z. 4 414 
Coſts. In what Caſes in general. And how, - A. a, 415 
Suit, Proſecuted. How; cr in what Caſes inferior 
Courts of Equity, exceeding their Authority, ſhall | 
be prohibited. - - - B. a. 419 
Examination of Witneſſes in Perpetuam Rei Memoriam. C. a. 419 
Bills in Chancery. For what in general. - D. a. 421 
Relief. Again what Perſons. The Lag. E. a. 427 
Who may join, or be joined; in a Bill. - F. a. 428 
Abatement of Suits. In what Caſes, and by _ G. a. 429 
Revivor. Bill of. Who may have it. H. a. 430 
Againſt whom. - - — I. 4. 433 
How. - - | - K. a. 434 
In what Caſes, r L. a 434 
In what Caſe where the Bill . _— MM. 430 


Neceſſary. 


With their eons and Subdiviſions, 


Chancerp. | page 
Neceſſary. In what Caſes. - - N. a. 436 

Done on Bill of Revivor, what muſt or may be. O. a. 437 

Picas and Demurrers to Bills of Revivor. „„ 
Coſts. In what Caſes on Bills of Revivor. Q a. 438 

Of ſecond Supplemental Bills. R. a. 438 


Anſwer. What is a full and perfect Anſwer. Where 
it maſt be fully and directiy, or where to his Re- 

membrance, &c. is ſufficient. 8: 

By whom, and in what Caſes it muſt be upon Oath, T. a. 441 

Where it ſhall conclude, or charge or diſcharge the 


Defendant. - - - * 
Where there is a Plea or Demurrer. W. a. 448 
In what Cates the Anſwer of one ſhall affect the other. X. a. 442 
How to be made and ſworn, where a Corporation 1 

Defendant. P - T- i 443 
Taken how. And at what Time. - = 2. 4. 441 
Of putting in Anſwers where there is a Croſs Bill. A. b. 444 
Of the Traverſe. - D. b. 444 
Referring Bills or Anſwers for Scandal, Impertinence, 

Inſufficiency, &c. C. b. 445 
In what Caſes a Bill ſhall be . 1 Confelſo, after 

a full Anſwer. - D. b. 446 
Amendment. In what Caſes i in Proceedings i in * E. b. 447 
Relief without a Bill, or not prayed. F. b. 448 

Charge. 

Made by one. In what Caſes it ſhall bind another. A. 449 
On Land. What is, and on what Land. - B. 453 
Where on the Perſonal Eſtate, - „ 455 
Where on the Real Eſtate. D. 458 
Where on the Perſonal Eſtate, and where on the Real, 

and on which firſt. - - E. 467 
Apportioned. In what Caſes. - . 471 

' Diſcharged. When. 3 . 471 
Buy Perception of Profits. - H. 475 
Good or not. In reſpect of the Poſſeſſion, d 
Want of Poſſeſſion, &c. in the Perſon charging it. I. 475 
Charitable Uſes. 
By the Statute 43 Eliz. - A 476 
Eſtabliſhed, though the Conveyance was defeQtve. B 479 


Grantor Deviſe to Charitable Uies. Good in reſpect of 
the Words of the Gift, and the Perſons to whom. 

Altered. - - -— - 

Favoured and conſtrued. How. | 

Truſtees, &c. favoured; or N * Miſbeha- 
viour, &c. In n 

Commiſſioners. Their Power. And Decrees made by 


1 
+» > 
\O 00 
Www a & 


them confirmed, or ſet aſide. - 496 

Proceedings. And Exceptions to Decrees. OE 498 
Chauntern. ä 
By whom it may be made. — - A. 501 
In what Place. - — - B. 502 
_Chimin Common. 

What ſhall be ſaid a common Highway. - A. 502 
Who ought to repair it. - WE B. 503 
Privileged from Duty. Who. - M0 C. 505 


Offences 


be” 


bh A 1s i . * 1 * 3 6 om = —_— * * * — * 25 2 " * * N * 2 — 4 
PO . 1 c e e eee ee e ee dag Sox? rh ES 3 bes” oa 
+ 2 © ek . 0 8. r 4 e Fl * RE * 8 9 4 

+ 1 * VB S G 3 £5 Sus. r a 9 £4 + "? N * N R enen 9 
* * L 1 ä A W 3 ? 10 e 1 p c . 7. "ſl * nn y ae . 


A TABLE of the ſeveral TITLES, 
Chimin Common. 


Offences in Highways puniſhed. How. . 


Proceedings, Pleadings, and Judgment. 4 


Chimin Þrivate. 
Intitled to a Way. How Perſons may be. - 
Soil and Things thereupon belong to whom. 
Interruption. What is. And Remedy for the ſame. 
Made unpaſſable, &c. 2 And. of . out 
new Ways. - D. 
Extinguiſhed by Unity. - - - E. 
Paſs. By what Words or Conveyance. . 
Actions. — — — — G. 
Pleadings. - - — H. 
Church-wardens. ES. 
Their Capacity. - A. 
The Power of Roms and of the Pariſh. - A. 
Election. . B. 
Favoured or allered, or not. C. 
Actions by or againſt them; and what RACE they 
have when their Time is expired. D. 
A. 
A 


Circuity of Acton. 


What is a Bar to it. - 4 
Cirtumvention | - 


Citation out of the Diocels. | 
By Statute Hen. 8. - - - A. 
Clerk of the Parket. | 
His Power. - - - - A. 
Clerk of a Parith. 8 — 
Clerk of the Peace. Fa 
His Office. And RI and — by whom, 
and for what. a 
Client and Attorvey. 
Diſputes betu een them as to Deeds, &c. in the Hands 
of the Attorney. — >... 2. 
Other Matter in General, - 1 


A 
B 

Collateral. 5 
What. And the Effect thereof. - - A. 
B. 
; ov 


4 


Promiſe. The Effect thereof. ” - 
Security, - — - - 
Collation. 
What is. In what . it my be, and the Effect 
thereof. | - A. 
How conſidered, &c. - "2-0 A 
Colour 11 Pleadings. | 
What is, and the Reaſon thereof. — A. 
In what Actions Colour * or muſt be 1 B 
Good. What. C. 
In a Writ of Treſpaſs of Goods taken, and what not. D. 
Where given by an Eſtate which is void or determin- 5 
1 - - . 0 
By claiming in by Deed, &c. where nothing paſſes. F. 


Or Þ 


Without 


549 
$3* - 


552 
554 
559 


501 
555 
566 


With their Diviſions and Subdiviſions. 


Colour in Pleadings. Page 
| Without alledging or confeſſin 'S Poſſeſſion or Property 
in the Plain ttt, G. 567 


Where given, and after deftroyed by pleading, or 
given by a Stranger, or one whoſe Eitate appears 


to be defeated and avoided. - H. 569 

In what Actions without an immediate Entry upon 
the Plaintiff. - - 1. 569 
By, or to whom it muſt or may be given. . 570 


Commiſlions and Commiſſioners. 
Good, and what may or muſt be done by Commiſion, 


and what by Writ. - - . 571 
Who may be Commiſſioners, and their Power. B. 572 
Miſbehaviour. What. Puniſhed. How. - Go $72 
Commiſſions granted. In what Caſes, and how to be 
executed. - 3 - D. 574 
New r 3 In what Caſes, and 
how. - „ . 574 
Commiſſlfon of Rebellion. . A. 
Commitment. | 
Form of Commitments. How. In Caſes not criminal. 576 
Common. | | 
As Lord. - | - - A. 577 
Of the Lord. Who ſhall bare i it. - . B. 78 
Appendant. What; and how. e 579 
The ſeverul Sorts of Common Appendant. D. 5 80 
Appendant. | 
To what it ſhall be. — - E. 581 
For what Cattle. - - F. 582 
For how many Cattle. — G. 583 
By whoſe Cattle it may be uſed. N . 585 
Sans Number. How it may be, and how uſed. I. 586 
By reaſon of Vicinage, and Pleadings. K. 587 
Appurtenant. 
What is. - - - IM L. 589 
How it may be, and for what Cattle. - M. 591 
How it ſhall be uſed. With what Cattle. N. 593 
leadings. „ N. 3. 
In Groſs. | 
How it may begin. — - O. 594 
For what Cattle. — pr - P. 595 
By the Cattle of whom. - Q. 595 
What ſhall be ſaid Common in Groſs. - R. 596 
What ſhall be a good Grant. - - S. 596 
In what Place it ſhall be taken. - T. 597 
In what Time it is to be taken. - U. 598 
Seiſin, - - - . 599 
Of one, where ſhall ſerve for others, - Y. 600 


o we \ 
1 3 SOM AP Py 


* W 
en 1 0 * | 
Fagan e Rp eee Oe welt A Foe. i 


Bailitl. 


(D) Pleadings. 


1. . treſpaſs the defendant fuſtiſtied as bailiſ of J. S. to dis- 


train for rent arrear, and the plaintiff faid, that riens arrear, 

and a good iflue againſt the bailiff; contra agar? the lord 
himſelf; note the diverſity. Br. Treſpaſs, pl. 206. cites 14 H. 
G. 5. | 


5 | 


Br, Traverſe 


per, &c. pl. 


147. Cites 
S, C. and 
there the 


plaintiff re- 


plied, that he 


is not bailiff; priſt ; and there ſee this held to be a good plea.— Rut contra if he ſays that he as bai- 


tiff, and by bis command took the diftreſs ; 
verſe per &c. pl. 147. Cites 14 Hf. 6. 5. 


2. Bailiff ſhall have every challenge to the array and polls as 
his maſter ſhall have. Br. Baillie, pl. 29. cites 9 H. 7. 24. 
per tot. cur. x 

3. And may /ay, that the tenements are in another vill, but 
bailiff M not diſclaim in the land, contra of attorney, and bailiff 
may plead miſngmer f his majter, and the other pleas *riable by the 
aſſiſe. Ibid. | 

4. If there are 7» coparceners of a rent, and the one diftrains 
and avows for himſelf, and juſtifies as bailiff of his companion, it is 
not traverſable that he is not bailiff. Br. Traverſe per, &c. pl. 
118. cites 15 H. 7. 17. 

5. In afjiſe, if J. S. appears as bailiff of the tenant, it is not 


tor command iuffices though he be not bailiff, Br. Tra- 


traverſable if he be b, or not. Br. "Traverſe per, &c. pl. 345. 


cites 15 H. 9. 1). | 

6. Replevin, the defendant made cognizance as bailiff to the E. 
of Bedford, whereas in truth he was not his bailiſt, but took the 
difireſs againſt his will. It was. held, that the plaintiff cannot 
trayerſe, that he was not his bailiff, for it is not iſſuable; nor 
can the earl diſavow it, for he is not party; nor can the earl 
have an action upon the cafe, becauſe he is not damnified; but 
the party whoſe cattle are taken, may bring an action of treſ- 
paſs for taking his cattle; and if the defendant juſtifies as 
bailiff, he may ſay, de ſen tort demeſne abſque tali cauſa, and fo 
puniſh him. Cro. E. 14. pl. 3. Paſch. 25 Eliz. C. B. the Earl 


| of Bedford's caſe. 


7. In treſpaſs the defendant juſtified as bailiff to J. 8. The 
plaintiff replied, that he took his cattle of his own wrong, and 
traverſed his being bailiff. Anderſon Ch. J. ſaid, that if one has 
cauſe to diſtrain my goods, and a flranger of his oxun wrong takes 
my gods not as bailiff er ſervant to the other, and I bring treſ- 


2 


Vol. IV. paſs 


S. C. cited 
by Trevor 
Ch. J. but 
denied by 
him in deli- 
vering the - 
opinion of 
the court. 
11 Mod. 
112. pl. 8. 
Paſch. 6 
Ann. C. B. 
in caſe of 
Trevillian 
v. Pine. 


Not his ba'- 
liff is not a 
good traverte 
in treſpoſs; 

Arg. Roll, 

Rep. 46. pl. 
13. in Lee's 


1 Vailif, 


caſe, cites paſs againſt him, he cannot excuſe himſelf by fathering his miſ- 
n demeanors upon me; for once he was a treſpaſſor, and his intent 
porter ſays, was manifeſt. But i one diftreins as bailiſt, tho in truth he is net 
that the rea- Bail, if he, in whole right he does it, does afterwards aſſent to 


fon given in it, he ſhall not be puniſhed as a treſpaſſor; for the aſſent ſhall 


that caſe i : : a k 
becauſe if have relation to the time of the diſtreſs taken, and ſo is the book 


che frank. of 7 Hen. 4. and to all this Periam agreed. And Anderſon 


— — held clearly, that the taking in this caſe is not good, to which 
» . 

the plaintiff Rhodes agreed. Godb. 109, 110. pl. 129. Mich. 28 & 29 
has no co- 12. C. B. Anon. | 
lour to have Eliz. C | 
treſpaſs, be the defendant bailiff or not; but there it is he! that in awowwry for rent as bailifF to 2 
firanger ſuch traverſe is good, becauſe there was no treſpai done if he was not his bailifft, And fo 
the reporter ſays it is in the principal caſe of Lee v. . The taking the beaſts of the plaintiff in the 
franktenement of a ſtranger is a tort to the plaintift, unleſs he had good authority from the ſtranger to 

take them; for it may be, the ſtranger may bring treſpaſs for the damage done by the beaſts, and 
then which way can the plaintiff aid himſelf againit the defendant, unleſs by this traverſe; ideo 


9U ære. 


[21 8. In replevin the defendant made conuſance as bailif to F. S. 
5. C. "> for damage feaſant ; the plaintiff replied, that one A. did pretend 


oe Rep. right to the land where, &c. and that the defendant took them 
310. in caſe in right of the ſaid A. abſque hoc that he took them as bailitf to 


of Britton v. J. S. and upon demurrer all the juſtices held clearly, that the 
Cole.S.P. — . * h 

1 Salk. 107. traverſe is good. And as to a matter which was objected, that 
el. 1. Tre- if this traverſe ſhould be allowed, the meaning of the defendant 
_ = be drawn in queſtion, they ſaid, that the ſame is not any 
tered Miſchief; for fo it is in other caſes, as in the caſe of re- 
held tobe Caption. 2 Le. 215, 216. pl. 274. Paſch. 29 Eliz. C. B. Ful- 
well taken; Jer v. Trimwell. 

and a differ- 
ence obſerved 5:t42vcen an action of treſpaſs guare clauſum fregit, and an action of treſpaſs for taking cattle 
er repievin; in the firſt caſe, if the detendant juſtifies an entry to the cloſe by command, or as bai- 
lift to one in whom he alledges the freehold to be, the plaintiff ſhall not in his replication traverſe the 
command; becauſe it would admit the truth of the reſt of the plea, viz. that the freehold was in J. S. 
and not in the plaintiff, which would be' ſufficient to bar his action, whether the defendant was im- 
powered by J. S. to enter, or not impowered ; for it is not material that the defendant has done 
a wrong to a ſtranger, if it be none to the plaintiff; but in the other two caſes, if the defendant juſ- 
tiſies taking my cattle as bailiff to J. S. in whom he lays a title to take them, as for diftreſs or other 
cauſe, there it may be material to traverſe the command or authority; for tho J. S. had right to take 
the cattle, yet a ſtranger who had no authority from him will be liable; ſo that both parts of the de- 
fendant's plea in this caſe muſt be true, and therefore an anſwer to any part is ſufficient; ſo in treſ- 
paſs for taking goods. 11 Mod. 112. pl. 8. Paſch. 6 Ann. C. B. the S. C. adjudged ac- 
cordingly, that in replevin or avowry the being bailiff is traverſable ; for otherwiſe a man might be 
twice charged; for ſuppoſe the lord brought treipaſs, and the tenant pleaded the recovery in the re- 
plevin, this ſhall not conclude the lord ; for it would be very miſchievous that the lord ſhould be con- 
cluded, and not be able to ſay that he was not his baliff, and had no authority exprefs or implied. 
An agreement or conſent ſubſequent will amount to an authority, &c. and the whole court agreed that 
it is traverſable. | 
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i >, 4 9. In an awvry for an amerciamert in a court leet upon a 
net vill, for not making a tumbrel and ſtocks, he muſt -alledge, that the 


5 cial warrant P : | | a 
* from the pain if unpaid lo the lord, becauſe if any other of the vill has paid 


foward, the pain, the plaintiff is not diſtrainable; alſo he muſt plead he 


cannot di- . . . . "I 
Fran for an Precept of the [(rwvard for taking the diſtreſs, or levying the pain, 


amerclament and the extra of the court, which the bailiff ought to have for 

in . er. 1 * A aw LS i A. ; o * 5 

1 „ Mo. 574. pl. 789. Trin. 40 Eliz. Scroggs v. Ste- 

pi. 33%. 1 8 | | 

%, 40 K 4 E- in cafe ot Stevenſon v. Scrogys, nes Ci. E. 653. pl. 11. Mich. 41 K 42 
1. 


21.2. 


Bailkment. 2 


Fiz. B. R. Steventon v. Scroggs, S. C. and Popham ſaid, that the defendant as bailifF of the 
manor cannot diſtrain for an amerciament by reaſon of his office, without an eſpecial warrant from the 
ſteward or lord, no more than a ſheriff may levy amerciaments of this court without warrant ; but 
Gawdy e contra; that he may reſtrain for lawful amerciaments, by reaſon of the office; but he can- 
not enter tor a condition broken. | | 


10. In replevin the defendant fſtifed, for that the place x >" 


where is the freehold of the . dean of P. and that he as his bailif * 
rok the cattle damage feaſan? ; the plaintiif replied, de injuria ſua 310. in caſe 
propria, abſque hoc that he is his baiciff. It was objected, that the f 1 
laintiff could not traverſe that the defendant was bailiff, becauſe 

he had confeſſed the frinktenement in the deen, in whoſe right he 

juſtified. And judgment was given per cur. viz. Croke, Dode- 
ridge, and Haughton, that the plea [replication] is not good, 
and ſo againſt the plaintiff. Roll. Rep. 46. Trin. 12 Jac. B. R. 


Les v... | | | | 
11. In replevin, the defendant made conuſance as bailiff of F. S. In replevin, 


for a rent-charge; plaintiff pleaded in bar, that he took the difireſs the 1 
ant made 


without the privity or command of F. S. and that ſuch a day after 1 
87 S. had firſt netice of it, and then diſavewed the taking afore- Bail'F :, B. 


aid. Defendant demurred generally; and per cur. the bar is = = 
ill; for he ought to have traverſed the being bailiff, and was ruled to , 60 e 1 


replead ſo, and to amend his bar, paying coſts, atid to go to trial traverſes, 
whether bailiff or not. 3 Lev. 20. Paſch. 33 Car. 2. C. B. Dob- te de- 


endant was 
ſon v. Douglas. | all wp" 
and iſſue thereupon, and after verdict a motion was made for a repleader, but denied “ per cur. tor tho' 
this is not traverſable, and it had been ill upon demurrer, yet after verdict it is good, and is not ſuch an 
immaterial iſſue as to cauſe the granting of a repleader. Ld. Raym. Rep. 405. Mich. 10 W. 3. 
Redding v. Lion. | | 
A. avowed as a bailiff for rent, his being bailiF is not traverſable; per Holt Ch. J. 12 Med. 321. 
Mich. 11 W. 3 B. R. „eee v. Goudicr, 


* 


* 


3 
For more of Bailiff in general, ſee Account, Maſter and Ser⸗ 
vant, Replevin, and other proper titles. 
Bailment. 
(A) Bailment. [Ii what Caſes the Bailee is _ 
| anſwerable.| 1 


L. IF a man patuns goods to me for money, and I put them nr. Ban- 
among my other goods, and all are flole before any tender of ment, pl. 7 


' the money, 1 ſhall not anſwer to him for the goods, for I had a — = 
property in the goods for the time. 29 Aſſ. 28. adjudged.] does not ap- 
| pear. — Co, 


Litt. 89. a. S. P. accordinely. 4 Rep. $4. b. S. p. reſolved in Southcote's caſe, Br. 
Detiave de Biens, pl. 35. Cites S. C. If 1 bai/ de t you, and you are ribbed of them, this 
| B 2 | ſhall 


| accordingly. 


3 Bailment. 
Mall excuſe you, per Jenny ; and per Danby Ch. J. if he receives them 12 bee as his on goods, then 


this is a gocd excule, and otherwize not. Br. Detinue de Biens, pl. 27. Cites 9 E. 4. 40... 
It a man 68:/s di: good: % J. S. and @ ftrangey tales tbem, treſpaſs ies per Keble, and ſo he has re- 


medy, and therefore ſhall be charged to the bailor. Br. Detinue de Biens, pl. 37. cites 6 H. 7. 12. 


— 2 Ld. Raym. Rep. 012. S. C. cited by Powel J. but calls it an obiter opinion. Contra 
where a fr robs him of them ; for there he bas ne remedy ; note the diverfity; but Fineux beld that 
be jhall' bave remedy  againtt a feion. ere, how. Br. Detinue de Biens, pl. 37. cites 6 H. 
7. 13. 


- 


Iffue was [z. But it had been otherwiſe, if the tender of the money 


32 ; tay was before the flealing, (for by the tender the property was re- 


Br. Detinue veſted in the mortgagor) and I but a bailee. 29 Aﬀ. 28. ad- 
de Biens, pl. 3 ; | f 

35. cites Jed 5 | 
. C. & 5. P. Pr. Bailment, &c. pl. 7. cites S. C. but S. P. does net appear. — 8. C. 
and ſame di verſity cited by Doderidge J. Roll. Rep. 129. Co. Litt. 89. a. fame diverſity taken 
—8. P. refolved accordingly. 4 Rep. 83. b. Paſch. 43 Eliz. B. R. in South- 
cote s caie. 2 Ld. Raym. Rep. 917. in caſe ot Coggs v. Barnard, ſays, that the bailee s hav- 
ing a ſpecial property in the paw! i> not the reaſon of the caſe, and there is another reaſon given 
for it in the Book of Aſſiſe, and which is indeed the true reaſon of all theſe caſes, viz. that the law 
requires nothing extraordinary of the pawnee, but only that he thall uſe an ordinary cate for the re- 
turing the goods; but indecd, if the money for which the goods were pawned be tendered to the 
pawnee before they are loft, then the pawnee ſhall be anfwerable for them, becauſe by detaining them 
after the tender he is a wrong doer, and it is a wrongful detainer of the goods,” and the ſpecial property 
of the pawnee is determined. And he that keeps goods by wrong, mult be anſwerable tor them at all 
events, becauſe his detaining them is the reaſon of the loſs. 


Br. Bail- [3- But a general baile of goods ſhall anſwer for them, if 

— 3 they are ale with his own goods; for when he accepts them 

accordingly. generally, it is with a warranty in law. Contra 29 Aff. 28. per 
In ſuch Thorp. ] + 

caſe the 2 

baile is diſcharged, per Thorp. Br. Detinue de Biens, pl. 35. cites S. C. — As where * they 

are delivered to him 7» be ſafely kept, and atter they are ſtolen, this will not excuſe him, becauſe 


dy the acceptance he undertook to keep them ſafely, and therefore he muſt keep them at his peril, 


And fo it is if goods are delivered to him te be kept; for to be kept, and to be ſafely kept, is 
all one in law. Co. Litt. 389. a, —— S. P. adjudged, 4 Rep. 33. b. Paich. 43 Eliz. B. R. 
Southcote's caſe. | 

But if the goods are delivered to him, 75 be kept as he rund keep bis own, there if they are ſtolen 
from him without his default or negligence, he ſha!l be diſcharged, Co. Litt. 89. a. Ss 
4 Rep. $3. b. in Southcote's caſe Cro. E. 818. pl. 4. Southcote v. Bennet, S. C. & S. P. 
held accordingly, by Gau e and Clench, cæteris abſentibus, and judgment for the plaintiff, 


* [14] 


4. If I lend you my horſe, and he dies ſuddenly wwithinut your 
default, you are diſcharged, per Kirton. Br. Charge, pl. 2. cites 
40 E. B. 6. | 
ng 1%, 5. In detinue, goods were bailed at the jeopardy ꝙ the plaintiff, 
Holt Ch. J. and the defend! eee how . had taken the goxds. Per Rede, 
cites this this is no plea, for the defendant might have action againſt the 


—_ we taker. Per Keble, the bailer ſhall have the aftion, jor he has the 
but a fudden Property; and it was touched, that if goods are re from the 


opinion, and bailec, he ſhall not be charged over, but if they are valen by a 


— * treſpaſſor of whom he may have conuſance, he ſhall be charged, 


court, ans for he has his remedy over. But per Brian, this is of a general 
yer this is bailment, but otherwile it is of a bailment at the peril of the 


— ; ” . 1 
e PH bailor, for the bailee ſhall recover no damages, for he is not 


the opinion Charged over to the bailor. Br. Bailment, pl. 8. cites 3 U. 

of my Ld. 7. 4. 

Coke in 

Southcote 's case, which: beſides he has improved. But ſiys that the practice has been always at 

Guildiall, to diiallow that to be a lutticient eridene: to charge the bailec, and chat it was practiſed 
10 


Vailment. 
all Ch. J. pemberton- 3 time and ever fince, agalnſt the opinion of that caſe, 
author; cited by Holt, he inter+, ibid. 915. that a bailee is not chargeable without 


groſs neglect; and if ſuch there be, it is looked upon as an evidence of fraud; nay, 


bailce undertakes to keep them ſafel) and lecureiy, in expre eſe words, 


4 


And rom ſeveral 


an apparent 
ſuppoſe the 


yet even that will not charge 


him with all forts of neglect; for were ſuch a promile put into writing, it would not even then charge 


him ſo far. 


6. If on bailment of gad for [fe cuſtdy, the goods for want 
of good cuſtody are // er d:flroyed, caſe or detinue hes, and 
bailee ſhall be charged by ny fe aſſumpſit; per Frowike Ch. J. 
Kelw. 77. b. Mich. 21 Hl. 
would be otherwiſe, Cro. E. $15. Southcot v. Bennet. 


accordingly Went, Off. Ex. 
may have action for damages againſt the 2 


. 


7. I the bailce of certain plate will not deliver i it, detinue lies; 
but if he changes it, a rover & converſion lies. Arg. Roll. Rep. 
59, 60. cites 28 H. 8. D. 


And robber * 
15 no Piea. 
But if it was 
to keep 25s 
hi: ton 


goed: it 
117. ſeems or the-ſame opinion; becauſe bailor, as well as the bailee 


D. 22. b. 
pl. 137. 
Trin. 28 H. 
8. is that 
for altering. 


the plate, either action upon the caſe, or action of detinue lie, and cites Tanne E. 4. 


8. If A. leaves a chef? licked with B. to be kept, and W key 
away with him, and acquainteth not B. what is in the cheſt, 
and the cheſt together with the goods of B. are ſtolen away; B. 
ſhall not be charged therewith, becauſe A. did not truſt B. with 
them as this Lok is; and that which hath been ſaid before of 
ſtealing, is to be underitood alſo of other like accidents, as ſhip- 
wrecks by fea, fire by lightning, and other like inevitable acci- 
dents. And all theſe caſes were reſolved and adjudged i in B. R. 
And by theſe diverſities, are all the books concerning this point 
reconciled. Co. Litt. 89. a. b. 


Trin. 


Raym. Rep. 914. 


8. N. re- 
ſolred ac- 
cordingly, 

4 Rep. 33. 
b. in South- 
cote's caſe, 
and cites it 
as adjudged, 
8 E. 2. 
tit. Deti- 
nue 59.— 
S. C. cited 
by Holt Ch. 
J. 2 Ld. 


2 Ann. in caſe of Coggs v. Barnard, and ſays that he cannot ſee the reaſon 


of this difference, nor oy the bai.ee ſhould not be charged with goods in a cheſt, as well as with 


goods out of a chef, for the bailee has as litt 


e power over "them when t ey are out of 2 cheſt, as to 


any benefit he eight have by them, as when thay are in a cheſt; and has as great a power to defend 


them in the one caſe as in the other. 


9. A. delivers money to B. to diſpatch * 1 in the ex- 
chequer 3 B. does not do it, action of debt lies for it. Noy Arg. 
72. Cites it as the caſe of Dowte v. Cawley. 

10. If beaſts are bailed to fced the land, and the bailre Fills 
the beaſts, a general action of troſpajs lies. 11 Rep. 82. Paſch. 
13 Jac. in Lewis Bowles's cafe. 


S. P. by 
Rhodes J. 
Le. 88. in 
pl. 103.— 
S. P. agreed 


accordingly by the juftices, Goldſb. 67. pl. 10. Mich. 29 & 30 Eliz. in cafe of Blak v. Halman. 
It bailee deſtroys the thing delivered treſpaſ⸗ lies, per Gawdy J. Cro. E. 754. pl. 22. Mich. 42 & 43 


E liz. Litt. S. 71. & Co. Lin. 57. a» (k) 


11. I 1 deliver 1000. ts . 70 buy cattle, and he beſtows 8 ol. 


of it in cattle, and I bring an action of debt for all, I thall be 


barred in that action for the money iin and charges, &c. 
but for the reſt J ſhall recover. Hob. Trin. 15 Jac. in the 
caſe of Speak v. Richards. 


* 12. 


5 1 | Baflment, 


The fact 12. If money it delivered to A. to keep generally without any 
_ 2 conlideration or reward for fo doing, if A. is robbed, he is diſ- 
Eo charged, and the owner ſhall bear the loſs. Ruled upon evidence 


againt the per Ld. Pemberton. 2 Show. pl. 166. Mich. 33 Car. 2. B. R. 
ponany as King v. the Sheriff of Hertford. 


brings gol. 
to the defendant, part of the condemnation money, which he refuſed to take, ſaying the plaintiff in 


the action would not accept it, and he had nothing to do with it, he muſt go to him; and the party + 


ſais he would be in town next Friday, pray do vou kerp it till then, and I will come again to you 
when the plaintiff will be here, and accordingly went away; and before the Friday the defendant's 
chamber was robbed. And now heid no action lies ara'nit him. 2 Show. 172, 173. pl. 166. 
hich. 33 Car. 2. B. R. The King v. Viſcount [Sheriii | of Hertford. | 


Holt Ch. I. 13. If a man has goods upon a nated bailment, he is not 
faid that SOR, - 2.5 Ts . 

Seuthe Chargeable if they are loſt, &c. neither is he chargeable for a 
caſeazre- common neglect, and therefore SOUTHCOTE'S CASE is not good 


ported in 4 law, which ſays that a man ſhall be charged in an action on a ge- 


Rep. is not 


al law, but neral bailment, and it has been the general practice for twenty 


where there years laſt paſt. If a man hath gocds to keep, and they are ſto- 


is a ſpecial len, although there be a neglect in him, as if he omits to ſhut the 
u rdertali- g. | 


For if there door, &c. he ſhall not be charged with them, if he keeps them 


be but a ge- with the ſame care as he does his own, So if a man makes bail. . 


ral bai. - 39.4 8 
e, ade ment to another, and he makes an expreſs promiſe to keep the 


gen-ral ac- things ſafely, yet he is net chargeable without his avilficl 3 for 
c-prance,and ſuch promiſe ſhall not charge him further than he was chargeable 


io the mat- before; it would not do if it was in writing, and for the ſame rea- 
ter left to a 


conftrue- fon it ſhall not do, if it is by parol. Reſolved per tot. cur. 
tion of law Comyns's Rep. 134, 135. pl. 90. Paſch, 2 Ann. B. R. in caſe of 
how te Cogs v. Barnard. | 


goods ſhall be kept, the law will make conſtruction, that you ſhould keep them as you do your own ; 
but where there is a /pecia/ acceptance to keep them ſafely, there, at your peril you are bound by 
your ſpecial acceptance to keep them fate though you have no reward, and that you are not com- 
pellable by law to take them; per Holt Ch. J. 12 Mod. 487. Paſch. 13 W. 3. in caſe gf Lane v. 
Sir Robert Cotton. . 

In the cafe of Coggs v. Bernard, 2 Ld. Raym. 909, &. the ſudges delivering their opinions ſeria- 
tim, found great fault with Southcote's caſe; Gould ſaid it was a hard caſe indeed, and obſerves 
that in Cro. E. 815. it was adjudged by two judges only, via. Gaudy and Clench, and ibid. 
912. Powe! J. that ail the foundation of Southcote's caſe is that in 9 E. 4. 40. b. there is ſuch an 
opinion by Darby. The caſe in 3 H. 7. 4. was of a ſpecial bailment, ſo that that cafe cannot go very 
far in the matter. 6 H. 7. 12. there is ſuch an opinion by the by. But there are caſes there cited, 
which are itronger againſt it, as 10 H. 7. 26. 29 Aſſ. 28. the caſe of a pawn. My lord Coke 
would diſtingulch that caſe of 2 pawn from a bailment, becauſe the pawnee has a ſpecial property in 
tue pawn ; but that will make no difference, becaute he has a ſpecial property in the thing bailed to 
him to kerp. 8 E. 2. Fiizh. Detinue 59. the caſe of goods bailed to a man, locked up in a 
cheſt and ſtolen; and for the reaſon of that caſe, ſure it would be hard, that a man that takes goods 
into his cuſtody to keep for a friend, purely out of kindneſs to his friend, ſhould be chargeable at all 
events. But then it is anſwered to that, that the bailee might take them ſpecially. There are many 
lawyers don't know that difference, or however it may be with them, half mankind never heard of it, 


So for theſe reafons, I think a general bailment is not, nor cannot be taken to be a ſpecial undertak- 


ing to keep the goods biiled ſafely againtt ail events. But if a man does undertake ſpecially to keep 


 Cafely, that is a warranty, and will oblige the bailee to keep them ſafely againſt perils, where he has his 


remedy over, but not againft tuch where he has no remedy overs 


[6] 14. Some hogſheads of brandy were bailed to carry and deli- 
- 4 ver them ſafely, but in the carriage one of the caſhs avas flaved and 
10 5. g. . Serel gallons of the brandy were ff. The bailee had no premium 
a#uiged for for what he undertook; notwithſtanding which, in an action on 


=: panitte the caſe againſt the bailee, judgment was given for the plaintiff. 


FF 1 


> Bailment. 
If the defendant had only offered himſelf to carry, there he 


would not be chargeable, for it would only have been nudum 
pactum, but here it being ſier ſe aſſiumißſit, the word aſſump- 
{it imports an undertaking; and when a man undertakes to do 3 
thing and miſdoes it, an action hes againſt him for it, though no- 
body could have compelled him to do the thing. Comyns's Rep. 
133. pl. 90. Paſch. 2 Ann. B. R. Coggs v. Barnard. 

15. If A. bail goods zo C. and after gives his whole right in 
them to B. B. can't maintain detinue for them againſt C. becauſe 
the ſpecial property that C. acquires by the bailment, is not thereby 
transferred to B. Per Holt Ch. J. 6 Mod. 216. Trin. 3 Ann. B. 
R. Rich. v. Aldred. 


(B) Bailee. Who; and his Power and Intereſt. 


Ly 


F I bail goods 70 deliver on requef, yet I may ſeiſe them 
without requeſt. Arg. Godb. 403. cites 26 H. 6. 


Per Dode- 
ridge J. in 
ſuch caſe 


there needs pieciſe requeſt, becauſe it is par: of the contract, and the requeſt in pleading ought to be 


alledged. 
requeſt. Ibid. 


2. By Manwood. If goods be delivered to A. 20 pay to B. 
A may ſell them. 2 Le. go. pl. 113. Mich. 29 Elz. in the 
exchequer in Clark's caſe. 


3. A. lent B. an horſe to ride from G. to N. at 4s. for two 
days; B. goes out of the road from G. to N. yet A. cannot take 
the horſe from B. For, for thoſe two days B. has a ſpecial 
property againſt all the world ; and A.'s remedy for riding out 
of the road, is by action an the caſe, but not to ſeize the horſe. Yelv. 
172. Hill. 7 Jac. B. R. Lee v. Atkinſon. 


and endeavouring to take the horſe from him. — Brownl. 217. S. C. adjudged for 


4. Snow, Mr. Warner's partner, a goldſmith, having loſt 21 
bttery-tickets, and a Littery-order for 501. immediately upon the 
loſs of them ſends to the goldſmiths company, and gets a num- 
ber of printed tickets of the loſs, with the number and de ſcrip- 
tion of the ſeveral lottery-tickets and order, which the beadle and 
ſervants of the company, according to the uſage in ſuch caſes, 
delivered at all the goldſmiths ſhops in London, and feveral cof- 
fee-houſes in and about the royal-exchange, and at the exchequer, 
&c. and the next day he put advertiſements in ſeveral public, 
prints, Gazette, .&c. Some few days after theſe tickets and order 
were loſt, one Samuel Snow, a broker, but of bad credit and re- 
putation in his buſineſs, brings theſe tickets and the order to the 
defendants ſhop, being a goldſmith in Lombard-ſtreet, where the 
ſaid Samuel Snow did uſually take up money, upon pawning or 
leaving lottery-tickets, or other government ſecurities as a pledge 
for the money ſo received; but the defendant did never give hun 


credit for any ſum of money, without haying ſome plcdge in his 
N | 4 hand? 


But if I deliver goods to re-deliver, without ſaying on requeſt, there needs not a preciſe 


2 Le. 31. 
pl. 36. 

S. C. in to- 
tidemverbis. 


Cro. J. 
236. pl. 8. 
8. S. ad- 
judged for 
the plaintiff 
in action of 
battery, for 
aſſaulting 
him, &c. 


the plaintiff, 
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hands for his ſecurity; and in this way of dealing, they had paid 
and re- paid 20, oool. in three months time. »The defendant Jen- 
kins advances to Samuel upon the delivery of theſe tickets and 


order, a ſum of money near to the value of them. A bill being 


brought by the plaintiffs for a ſatisſaction for theſe tickets and 
order, the defendant inſiſts upon the property, they being pay- 
able to bearer, and that he is a fair purchaſer, and denies expreſs | 
notice that they were loſt by the plaintiff Snow, and ſays that he 
took the tickets and order without examining the number, and 
only caſt up the ſums and value of them, being left in his hands 
only as a pledge and by a broker, and that is the uſual way of 
tranſacting between goldſmiths and brokers, where money is 
taken up upon ſuch public ſecurities, which are left with the 
goldſmith only as a pledge till the money is re-paid. Per Parker 
C. if a perſon will buy lottery-tickets, or any other public 
ſecurities payable to bearer or indorſee, with notice that they were 
loft or fiolen, and that the vendor came to them without a fair 
confederation ; this will not veſt a right or property in the buyer. 
In this caſe, though here is not proof of expreſs notice to the 


buyer, yet the printed notice loft at his ſhop, and the ſeveral adver- 


tiſements in the printed papers, will amount to ſufficient notice ſo 
as to avoid the purchaſe; and though there is no direct proof 
of fraud in the defendants, yet here is a very groſs neglect 
in not examining the tickets and order, and fince the plaintiff 
did every thing in his power to retrieve the tickets and 


order, and it was the defendant's fault and carelefineſs 


not to examine them before he bought them, and Samuel 
Snow being broke and run. away, the defendant Jenkins ought 
to make ſatisfaction to the plaintiff, and decreed accordingly, 
but without coſts, | | | 

5. The plainuff, living in the country, leaves with the defend- 
ant, his banker in town, ſome lottery-tichets and lottery-orders, for 


Canc. Bluck Which the defendant gives him a note, promiſing to be accountable 


v. Nichcls 
& 1. 


for them en demand. There was no letter of attorney, or any ex- 


preſs authority given to the defendant about them. The defendant 
continues to receive the intereſt, and once received gol. of the principal, 
avhich the plaintiff approved ; but whether this 501. was by ſale 
of any of them, or was paid in the courſe of diſcharge by the 
government, or whether the defendant had any particular au- 


thority concerning this 50 l. did not appear. The defendants, 


— aoithout any expreſs authority, ſubſcribed theſe into the S. S. Company 


in the name of the plaintiff, and flock for them was made out in the 
books in gþe plaintiff's name alſo. "The plaintiff brings his bill for 
an account and ſatisfaction, &c. For the plaintiff the arguments 
turned upon the defendant's being only a depoſitory to receive 


the intereſt; that this was the only power that a banker is under- 


ſtood to haut in ſuch caſes which are common ; that in regard to 
the gol. principal, he muſt be ſuppoſed to have had a particular 
order for that, as it appeared to be a particular tranſaction. As 
to the lottery-tickets, that he had admitted himſelf to be account- 
able for the loſs that accrued upon them, by an offer he made to 
pay ſuch loſs or difference; thai this was within the old _ of 

| | a lots 


Bailment. 


a loſs ariſing from the unauthorized act of a depoſitory, and there- 
fore, if it was a new caſe, it was only ſo on the defendant's fide, 
and the conſequences would be too extenſive to make a precedent 
in his favour. For the defendant it was inſiſted, that he had the 
legal intereſt in theſe things as bearer, was the plaintiff's truſ- 
tee, and therefore is fully indemnified by the 8. S. act, which 
impowers all truſtees to ſubſcribe; that his being poſſeſſed of 
theſe things, implied a power to diſcharge or diſpoſe of them. 
The law infers ſuch a power from the leaving a bond in the 
hands of a ſcrivener, who was agent in the lending money: he 
may receive it, and on payment deliver up the bond, without any 
expreſs authority. The caſe of Parry AND STOKES, lately de- 
creed, was much ſtronger : the defendant there gave a note to 
transfer 1501. bank annuities to the plaintiff on demand ; but 
when the plaintiff demands them, he ſays he has ſubſcribed them. 
There the only queſtion was, whether they were indeed ſubſcrib- 
ed, being in the defendant's own name; but if they were ſub- 
ſcribed, it was agreed the plaintiff would be bound by it. Here 
the ſubſcription is in the name of the plaintiff. The laſt act de- 
ſigned to give validity, and cure all defects in the ſubſcriptions. 
In this caſe the company don't want its aſſiſtance, in regard to 
them; the ſubſcription is certainly valid, and therefore, it private 
perſons are bound as to the company, the act has certainly con- 
cluded all queſtions between themſelves; for the ſame ſubſcrip- 
tion cannot be valid in regard to one, and void as to another. 
But if this caſe is not within any of the acts, if the defendant 
is not a truſtee, but only an agent or factor, or any thing elſe; 
yet he is unattended with any of thote circumſtances which 
ſhould induce a court of equity to charge him with the loſs. He 
he has been guilty of no fraud, and had good reaſon to juſtify his 
miſtake. The legiflature recommended theſe ſubſcriptions ; it 
was the opinion of moiſt men that they would be advantageous. 
The court ſhould take notice of the hurry people were then in. 
The defendant acted as well for the plaintiff as he did for him- 
felf; he could have no advantage from this ſubſcription, becauſe 
it was in the plaintiff's name. The plaintiff might have received 
benefit from it, fince it is proved it bore a premium. There 
was therefore no reaſon to charge the defendant. Per matter 
of the rolls, this caſe ariſes upon the conſtruction of ſeveral acts 
of parliament ;z the S8. S. act, and the two ſubſcription acts, that 
were made to confirm and ſupply what was done upon it. He 
ſeemed to expreis ſome doubts concerning the equity of thoſe 
acts, and enlarged much upon the conſtruction of tome parts of 


them out of this cafe; but he ſaid, that every one that fits in 


this court thould act according to law; that he fat there jus di- 
cere, non dare. This was agreeable to the rule of judging ſe- 
cundum diſcretionem boni viri; for vir bonus eſt quis? qui con- 
ſulta patrum, qui leges juraq; ſervat: that this caſe is not at all 
accompanied with any impoſition or ſraud, or deſign of profit to 
the defendant. The two ſorts of ſecurity depoſited, ſhould re- 


' veive a diſtinct conſideration: as to the lottery- tickets, the de- 
ä | | fendants 
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fendants are plainly truſtees; but I don't think in all cafes, where a 
thing is payable to bearer, the bearer will have the legal property; 
as where a ticket is ſtolen. And yet in ſuch caſe, if ſuch ticket 
was ſubſcribed, the company would have good right from the 
bearer. Here plainly the defendants were truſtees by being 
| bearers, becauſe, by having the ſecurities, they had a power to 
recewe the principal, which alſo the owner muſt know. I think 
this is a ſtronger caſe than that of a ſcrivener; for if he is enabled 
to 4 by only having the cuſtody of the bond, 
without any legal property, a fortiori here, where the defendant 
is truſted with the legal property: but if the ſcrivener does deli- 
ver up the bond without payment of the money, that will not 
diſcharge even the debtor, but he will continue ſtill liable for 
the debt. The defendant's offer ſhall not bind him; for he would 
always ſtick to Ld. Cowper's rule, that no offer ſhould preju- 
dice the perſon offering. As to the caſe Mr. Lutwich put of a 
perſon intruited to deliver over a thing to another, he is in no 
ſenſe a truſtee, but a meer porter or carrier; he can receive no- 
thing, and yet even this perſon would be a truſtee in regard to 
the S. 8. company, but not ſo as to be himſelf indemnified for 
a ſubſcription; but he thought there was no caſe of a real truſtee. 
that was not within the act. Tis plain the legiſlature intended 
to take in all ſort of truſts whatſoever. If a man was any ways 
intruſted, though not a formal truſtee, he had a power to fub 
ſcribe; even creditors are bound by the ſubſcription of executors, 
which is the hardeſt caſe. And yet, though the defendants are 
truſtees, if there had been any fraud, any advantage to them- 


ſelves, I would charge them, tho' their ſubſcriptions would be 


valid as to the company. The courſe of dealing in theſe caſes is 
very well known; the hurry was very great, the defendants thought 
they were acting for the benefit of the plaintiff, and for a ſmall 
time it was for his benefit; he might have fold [contracted 
for] them at a premium. The ſecond point concerning the lot- 
tery-orders is not fo clear to be a truſt, nor do I think I need de- 
clare any opinion whether it was a truſt or not; ſo far it re- 
ſembles a truſt, becauſe the defendants plainly had a power over 
the principal and intereſt, and that by the delivery of the party 
himſelf. He has made uſe of that power, as to the principal, 
by receiving the gol. The aſſignment of theſe orders is with a 
blank. The bearer has a power to fill up that blank. The 
defendants had a power to make themſelves truſtees, by fill- 
ing it up to themſelves, and then they would have been good 
truſtees in the ſenſe of the act. But tho' he had the power to 
make himſelf a truſtee, he has not made himſelf one; but the 
form of a truſtee ſeems not to be conſidered by the act, but whe- 
ther the perſon was in any ſenſe intruſted. Upon the late act, I 
will not ſay how it will be where the company have got poſ- 
ſeſſion of orders without the act of the proprietor, or any autho- 
rity from him, expreſs or implied, that is a queſtion of right. 
But ſuppoſe here this ſubſcripton is a void ſubſcription, and not 
within the proviſo of the late a&, can the plaintiff make the de- 

| 6 | fendants 
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fendants ſtand in the place of the 8. S. company, and make that 


ſatisfaction which the company ought to make, without making 
the company parties ? I think the defendant ſhould not be charg- 
ed. If he has done wrong, it 1s without any ingredient of fraud to 
bring it into this court, and therefore, as a tort, thould be proſecuted 
at law. What can this court decree for a tort ? Can they decree 
that the defendant ſhall pay to the plaintiff the intereſt of theſe 
annuities, till the government would have redeemed them ? And 
ſhould we decree the payment of a certain ſum, this would be 
directly to decree damages for a tort, and ſuch an invaſion upon 
the common law, as I hope never to ſee in this court. If this act 
has authenticated this ſubſcription as to the company, it has alſo 
as to the proprietor. Bill diſmiſſed per Jekyll, maſter of the rolls. 

6. Securities were delivered by A. to B. in order that B. fhould 
advance a ſum of money upon them the next day; but u money 
ewes then advanced. The queſtion was whether B. can keep 
theſe ſecurities, ſo delivered to him for this particular purpoſe, in 
order to have a ſatisfaction for a precedent debt due to him from 
A. Per Ld. C. Macclesfield ; B. ought not to retain theſe ſecu- 
rities in ſatisfaftion of a precedent debt due to him from A. fince 
they were delivered to him for another purpoſe, v. as a pledge 
or Ecurity for another ſum of money, intended and propoſed to 
be advanced and lent to him; and ſince B. did not advance the 
money according to the agreement; he ought to return the pledge 
upon demand; and fince he has not complied with his part of 
the agreement, he ſhall not rctain the ſecurities which he got 
into his hands by ſuch a pretence and artifice, to ſecure to himſelf 
a ſatisfaction for a precedent debt; and gave coſts againſt the 
_ defendant. 

7. Plaintiff brought trover againſt defendant for a diamond 
ear-ring, and ther jewels, to which defendant pleaded not guilty. 
Upon a ſpecial verdict the cafe was, that plaintiff being owner 
of the goods mentioned in the declaration on the 12th of January, 
1729, lodged them, fer ſafe cu/t:ady only, in the hands of Seymour 
the goldſimith, incleſed in a paper and bag, and took the receipt following : 
« 12th of Fan. Received of Sir ohn Hartop the jewels following, 
„ {mentioning them all which are ſealed up in a bag ; 4which bag, 

« ſcaled up, I promiſe t9 take care of for him.” That afterwards 
Seymcur broke open the ſeals, and carried the jewels to defendant's 
ſhop, which is an open ſhop in London, as a banker; that Sey- 
mour borrowed of defendant 3ool. upon the pledge of the gexvels, and 
gave his note for that ſum. No authority is found from the plain- 
tiff to ſell them; but he demanded them of the defendant, who, 
not beiny paid his money, refuſed to deliver them. Seymour 
was in poſſeſſion of theſe jewels till he pledged them as aforeſaid, 
which was in the year 1736. Seymour afterwards became a 
bankrupt ; (but that is not material to the preſent queſtion.) The 
value of the jewels is found to be 7501. After ſeveral arguments 
the Ch. J. pronounced the reſolution of the court. The general 
queſtion upon this ſpecial verdict is, whether, by any facts found, 
the plaintiff is barred from having the goods delivered to _ or 
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from having ſatisfaction; and 1ſt, it is to be conſidered in what 
relation Seymour ſtands with reſpect to the plaintiff. 2dly, whe- 
ther any thing that is found diveſts the property of theſe diamonds 
from the plaintiff. As to the firſt delivery to Seymour, it was 
nothing more than a naked baiiment for the uſe of the bailor, 
lodged there for ſaſe cuſtody only. Holt Ch. J. calls it a depoſiting, 
SouTHCOTE's CASE, 4. Co. In ſome reſpect the bailee has a 
property to keep, for the ute of the bailor only. That upon Sey- 
mour's breaking the ſeal, he was a treſpaſſor to the plaintiff, 
and that treſpais would lie againſt him; cites Moor 248. and 
Salk. 655. the opinion of Trevor Ch. J. The ſecond conitdera- 
tion is, how far the plaintiff. is affected by any thing done by 
Seymour; whether his property is diveſted by any thing that is 
found. Seymour had the poſſeſſion originally by right, but by 
breaking the ſeal he became a treſpaſſor, and from thence a poſ- 
ſeſſor of the goods by wrong. It is objected, that the plaintiſt 


was not privy to Seymour's wrong; that he lent his 2 inno- 


cently, and therefore, as is objected, more realonable the lots 
mould fall on the plaintiff than defendant; and for this was cited 
Salk. 289. But that is not this caſe; the jewels here were ſealed 
up with the plaintiff's own feal, which reſembles the locking a 


box, and taking away the key, 1 Inſt. 19. There is no fault in 


the plaintiſt. Then to conſider what is the law touching ſales in 


open ſhops; that ſales in open ſhops does not alter the property 


of a ſtranger, as ſales in market-overt or fairs, Moor 625, That 
a cuſtom of London pleaded, that every freeman might buy all 
manner of warcs in every ſhop in London, is too general; for 
then a ſcrivener might buy plate in his ſhop, and the like, which 


is unreaſonable, Cro. Jac. 69. Bacon's Ute of the Law, 80. 5 H. 


7. 15. By theſe caſes it appears, that the true owner never loſt 
the property of his goods by ſale, unlefs in a market-overt. For 
the defendant it was infiſted, that if a perſon who loſt money 
with the plaintiff at play, and gave him for payment a goldſmith's 
note, the goldimith ſhall not be obliged to pay this note, the 
plaintiff being a perſon within the meaning of the gaming act. 
'This 1s true ; but if the plaintiff had negotiated this note to a 
3d perſon, then the caſe would have been between two perſons 
ſtrangers to the proviſions of the gaming acts, and fo thoſe acts 
would not take place, as between acceptor and aſſignee of the note, 
Carth. 357. Salk. 344. So where bank-bill, payable to A. or bearer, 
and A. loſes the note, and the itranger who found it transfers it, 
for valuable conſideration, to C. the money being paid to bearer, 
diſcharges the drawer; for 'tis the very terms of the note, and 
by courſe of trade theſe notes are looked upon as change of money 
for money; but there is no ſuch courſe of trade with reſpect to 
goods: the property does not follow the poſſeſſion, unleſs in 
cafes where 5 owner has no mark to know his own again, as in 
money, Cro. Eliz. 746. Hiccs v. Hor 11par. Salk. 283. ForD 
v. Horkixs. In the preſent caſe the owner never gave any 
power to ſell or diſpoſe of them, and poſſeſſion merely does not 


change the ownerſhip of goods, tho' it does of money. If bill or 


note 
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note is made payable to A. or bearer, if no indorſement, the ven- 
dee is without remedy againſt vendor; for theſe notes are looked 
upon as lodging money for money. The next matter for confi- 
deration is, whether the place where the pawn is made will in- 
title the defendant to retain theſe jewels. On the finding, it is 
inſ{tcd that ſales in open thops are the fame as ſales in markets- 
overt: but by this ſpecial verdict no cuſtom is found, and, un- 
leſs it was found, the court cannot take notice of tuch a cuſtom; 
as was determined in the caſe of ARGYLE v. HuxT, in this court, 
Trin. 5 Geo. 1. where a libel in the ſpiritual court, for calling a 
woman a whore, and after ſentence applied for a prohibition, yet 
denied; for that the court would not take notice of the cuſtom 

of London; where 'tis actionable to call a woman a whore 
Carth. 75. Then 'tis objected, that upon the finding of the 
jury, the cuſtom is to be certified. Hob. 86. Cro. Car. 516. 
Cro. Jac. 69. But this caſe is not within the cuſtom, as to 
ſales in market-overt; for pawns, as this is, and fales are quite 
different; and a cuſtom whick extends to ſales in market-overt, 
will not include pawns or pledges; and for that purpoſe 35 H. 
6. Fo. 25. is in point, where tis expreſsly ſaid, that the cuſtom 
extends to a ſale, and not to a pawn. There is no inſtance where 
this caſe has been allowed, with reſpect to pawns. - 


(C) The ſeveral Sorts of Bailments. 


1. THERE are fix forts of bailments. The firſt fort of bail- Comyne's 
ment is a bare nated bailment of goods, delivered by one man 1 
te another, to keep for the uſe of the bailor, and this I call a de and fams 
fitum ; and it is that ſort of bailment which is mentioned in ten- 
Southcote's caſe. The 2d ſort is, when goods or chattels, that 
are uſeful, are lent te @ friend gratis, to be uſed by him; and this 
is called commedatum, becauſe the thing is to be reſtored in ſpecie. 
The third ſort is, when goods are left with the bailee, to be uſed 
by him for hire : this is called locatis £7 conduttio, and the lender is | 
called locator, and the borrower conductor. The 4th ſort is, 4 
when goods or chattels are delivered to anther as a pazn to be a 
ſecurity to him for money borrowed of him by the bailor; and 
this is called in latin vadium, and in Englith a pawn or a pledge. 
The 5th ſort is, when goods or chattels are delivered to be carried, 
or ſomething is to be dane about them for a reward, to be paid by 
the perſon who delivers them to the bailce, who is to do the 
thing about them. The 6th ſort is, when there is a delivery of 
goods or chattels to ſomebody, who is to carry them, or do ſome- 
thing about them gratis, without any reward for ſuch his work or 
carriage; per Holt Ch. J. 2 Id. Raym. Rep. 912, 913. Trin. 
2 Ann. in Caſe of Coggs v. Barnard. * 


12 | Bailment. 


(D) Revocable. Or Property altered. In what 
| Caſes. | | 


r. TYEtinue again? baron and feme, and counted of bailment of 

4 to the feme before the coverture, by which the defendant 
faid, that after he tack the feme to awife, and the ſheep were bailed to 
him to compeſter the land, by which he commanded him to take his 
cattle, and he would nat, wherefore the defendant took the cattle in 
bis land, damage feaſant; and demanded judgment if of ſuch 
taking, &c. And the opinion of Thorpe was, that it is a good 
— of the bailment, without other poſſeſſion in the plaintiff 
again, by which the plaintiff traverſed the commandment. Quod 

nota. Br. Detinue de Biens, pl. 13. cites 43 E. 3. 21. 

2. Where I bail 1o/. 1 J. N. to deliver to P. and J. N. 
offers it, and P. refuſes, I ſhall have debt againſt J. N. For he 
hall not retain the 101. for the refuſal of P. where there is 
no default in me. Br. Conditions, pl. 53. cites 19 H. 6. 34. 

3. If a eme covert bails goods to a man, and after ſhe takes him 
1 baron, and he dies, the feme ſhall not have action of bailment; 
for the bailment was diſcharged by the inter- marriage; but ſhe 
may declare upon a trover. Quod nota, per Fineux. Br. Bail- 
ment, pl. 6. cites 21 H. 7. 29. | 
9.39. 2. pfl. 4. A delivers 20/. to B. 10 the uſe of C. a woman, to be deli- 
7- Paſch. vered her the day of her marriage. Before her marriage A. coun- 
We” termands it, and calls home the money. C. ſhall not be aided 
Penny. in Chancery, becauſe there is no conſideration why ſhe ſhould 
| | have it. Cary's Rep. 12. cites D. 49. | 
2 Le. 89. pl. F. If goods be bailed, to bail over on a conſideration precedent, 
113. Mich. cn his part, to whom they cught to be bailed, the bailor can't caun- 
29 i termand it; otherwiſe where 'tis voluntary and without conſidera- 
dotidem ver- tion. But where 'tis in confederation of a debt, it is not counter- 
5.  mandable; otherwiſe if it be t fanify the debt of another. Per 
bt ED Le. 30. pl. 36. Mich. iz. Clerk's caſe. 
Marg. pl. gerton. 30. N. 3 31 C 
Mick. 31 & 32 Eliz. Clerk v, Archdale, in the exchequer, S. P. adjudged, that the property is 
immediately altered 4s if A. indebted to B. by bond, delivers ſome hogſheads of wine to C. to 
faticfy B. bis debt. C. was ſurety for A. to B. Adjudged that the property of the goods, by the delivery 
over by C. is altered. 2 Le. $9. pl. 1:3. Mich. 29 Eliz. in the exchequer. 2 Bulit. 306. Iſaac 
v. Clark, S. C. S. P. agreed Arg. Cro. J. 687. pl. 1. Trin. 22 Jac. B. R. in cafe f 
Harris v. Bervoir. S. P. accordingly by Doderidge J. and ſo by Ley Ch. J. if the 3d perſon, 
to whom it was to be bailed over, aſſents, it is not couptermandable. 2 Roll. Rep. 441. Trin. 21 
Jac. B. R. in S. C. — Felv. 4. ina note on the caſe of Riches v. Briggs. 


6. If A. bails goods to B. at ſuch a day to rebail, and before 
the day B. — the goods in market-overt, yet at the day bailor 
may ſeiſe the goods, becauſe the property of the goods was al - 
ways in him, and not altered by the ſale in market-overt. Godb. 
160. pl. 224. Mich. 7 Jac. B. R. Anon. 


7. A. 


Bailinent. 

7. A. indebted in 1001. to B. delivers goods to C. amounting 
to the value of the debt, 7 ſatisfy B. the ſuid fool. with the goods 
7: his hands. B. has an intereſt and property in the goods. Yelv. 
164. Mich. 7 Jac. B. R. Brand v. Liſſexy. 


* (E) Actions and Pleadings. 


1. DR in London upon builmens made by the plaintiff to the 
defendant, &c. He /:id that he bailed it to him in another 
county, in pledge, & c. and no plea, per Finch, if he does not tra- 
werſe the bailment in the firft county; and after they were at iſſue, 
if it was bailed in pledge or not, and the viſne was where the re- 
ceipt in pledge is ſuppoſed. Br. Traverſe per, &c. pl. 41. cites 
46 E. 3. 30. | | Ws 
2. Detinue of certain charters. The plaintiff counted of bailment 
by him to the defendant, who /aid that he found the deeds by fortune 
in his houſe, and J. N. had brought the like aurit againſt him to re- 
turn them now, and prayed that they interplead, abſque hoc that 
the plamtiff bailed to the defendant as here; and a good plea, 
per Martin, and the bailment traverſable as here: for if he con- 
feſſes bailment, then he charges himſelf to the plaintiff, and to 
the ſaid J. N. alſo. Quod nota: for it was not contradicted. 
Br. Traverſe per, &c. pl. 60. cites 7 H. 6. 22. 

3 Detinue /uppoſing the builment to the defendant at B. in the 
county of N. to rebail, &c. The defendant ſaid, that the ſame day 
and year, at B. in the county of B. the plaintiff bought the goods of 
the defendant for lol. upon condition, that if he did not pay the 1ol. 
ſuch a day, that the ſale ſhall be void, and that he did not pay at the 
day, abſque hoc that the plaintiff bailed them in the county of N. 
to rebail, prout, &c. and admitted for a good plea. Br. Praverſe 
per, &. pl. 65. cites 8 H. 6. 10. 

4. Treſpaſs of taking his bowl. The defendant {aid that the 
Plaintiff delivered it to W. E. in pledge, whe bailed it to the defend- 
ant, who rebailed it to I. E. and the plaintiff ſaid, that R. C. 
gave to him, and the defendant tock it, abſque hoc that he bailed it to 
W. H. in pledge, and did not traverſe the bailment by MW. E. to the 
defendant, and well; for the bailment of the plaintiff to W. E. 
is the effect of the bar, which binds the plaintiff. Br. Traverſe 
per, &c. pl. 373. (bis) cites 10 H. 6. 25. | 

5. Detinue by feme upon bailment made by herſelf of a cheft of 
charters ; the defendant ſaid, that they came to him as executor of the 
executor of the father of the plaintiff, whoſe heir ſbe is, aud that he 
had delivered them to the baron of the plaintiff who is dead, abſque 
hoc that the plaintiff bailed them prout, & c. and a good plea for 
the bailment of the baron without the traverſe, nor the traverſe 
without the plea precedent, is not good. Br. "Traverſe per, &c. 
pl. 374. cites 11 H. 6. . | 

6. In dctinue, the plaintiff counts pon fimpble bailment, the gar- 


niſhee may ſay that it was ibn condition, without traverſing the 
| fimple 
} 


. P. but 
now he ſhall 
be charged 
to him who 
has right. 
Br. Bail- 
ment, pl. 5. 
cites bp Co 


Bailment. 

ſimple bailment, and if the plaintiff ſays that it was bailed upon 
other condition, then he ought to traverſe the condition alledged 
by the garniſhee, and ſo he did, and well; per cur. Br. Con- 
feſs and Avoid, pl. 62. cites 11 H. 6. 50. | Rs 

7. If the plaintiff brings detinue in the county of C. and counts 
upon fremple bailment, it is a good plea that it was delivered in anc- 
* ther county upon condition, &c. abſque hoc that it was delivered in the 

place, &c. by reaſon of the double charge, if action be brought of 
this again in the county; quod non negatur. Br. Traverſe per, 
&c. pl. 22. cites 33 H. 6. 25. Lo 

8. Detinue of a box of charters, and one charter ſpecially bailed 
to the defendant, and he pleaded to the bar non detinet, and to the 
charter ſpecial made title to the land, of which, &c. abſque hoc that the 
plaintiff bailed to him to re-bail, &c. and no plea, becauſe the de- 
fendant did not confeſs any livery made by the plaintiff, quod fuit con- 
ceſſum. Br. Traverſe per, &c. pl. 29. cites 34 H. 6. 42. 

9. Contra where he confeſſes delivery by the plaintiff, to him 75 
Bail over, which he has dane, abſque hoc that he bailed to re-bail 
to him, this is a good traverſe. Br. Ibid. 

10. And per Moil, he may intitle himſelf to the land and deed, 
and give colour of poſſeſſion to the plaintiff, and nevertheleſs well, 
but not to traverſe the bailment as above. Br. Ibid. | 
11. Treſpaſs againit H. G. of à bex of evidences taken, the de- 
fendant ſaid, that 7. G. his father was poſſejed theregf, and gave 
it to the defendant, by which he was poſſeſſed, and after delivered it 


S.C.—Ard t. A. B. to keep to the uſe of the defendant, who after delivered it 15 


the plaintiff to keep to the uſe of the defendant, and the defendant re- 
quired him to deliver it, and he refuſed, by which the defendant took 
it ; the plaintiff ſaid, that F. G. gave them to him, abſque hoc that 
he gave them to the defendant prout, Ec. and fo to iſſue, and found 
for the plaintiff, who prayed judgment, and the defendant plead- 
ed in arreſt of judgment, that the bar is not anſwered, for the 
ſubſtance of the bar is, that the defendant bailed them to his 


tot. cur. Br. uſe, which ought to be traverſed, and not the gift, but after 


long argument tota curia e contra. Br. 'Traverſe per, &c. 200. cites 
5 E. 4. 133. | 

12. In detinue of charters, the defendant may traverſe the bailment, 
becauſe he cannot wage his law. Br. "Traverſe per, &c. pl. 228. 
cites 8 E. 4. 3. | | | 
13. But where he may wage his law, there he cannot traverſe 
the bailment, by all the juſtices. Br. Ibid. 

14. If bailee brings treſpaſs, he ſhall fay, ad damnum to him- 
ſelf; for he ſhall be charged over. Br. Damages, pl. 124. cites 
8 E. 4. 6. 

15. Detinue of charters again? J. N. ſon and heir of . N. and 
counted of bailment made by the plaintiff to the defendant, who ſaid, 
that he is fon and heir of W. and not ſon and heir of J. N. Per 
Moyle, this is no plea, becauſe it is of his poſſeſſion, and nt brought 
againſt him as heir, and ſo it is ſurpluſage, as in treſpaſs de ton 
tort demeſne is no plea. Br. Traverſe per, &c. pl. 235. cites 
10 E. 4. 12. 

16. Contra 


ailment. | 14 


16. Contra in debt againſt him as heir, r in detinue againſt him 
as heir. Dr. Ibid. 2 | 
17. In &etinue of bailment of the plaintiff to the defendant, to re- 
bail to him, it is a good flea that he bailed t9 him to bail to F. N. 
which he has done, without that that he bailed ts him to re-bail to the 
plaintiff, prout, &c. and a good plea, though the defendant may 
wage his law. Br. Traverſe per, &c. pl. 243. cites 12 E. 4. 
111 1 | 
18. So of bailment vpn condition in anther county, there he 
ſhall traverſe the bailment in the fir/t county. Br. Ibid. 
19. Detinue of goods, and cornted of bailment, the defendant 
faid, that the ſame day, & c. and at another time the plaintiff gave 
to the defendant the ſame gacde, abſque hoc that he bailed them to the 
defendant prout, &c. and per tot. cur. except Bryan, it 1s no 
plea; for it is only argument. Br. Traverſe per, &c. pl. 275. cites 
22 E. 4. 29. | . 
20. If A. delivers B. cloth to keep, and B. keeps it negligently, e 12 
A. may have either detinue or uctien on the caſe, per Gawuy I. CS. 
Goldſb. 152. pl. 79. cites 2 H. 7. if the g0043 
21. Debt was brought againit T. becauſe N. was indebted ts the _ W 
Plaintiff, and delivered the muney to the ſaid F. 7 deliver to the Potato 
plain which he did not do; quod nota. Br. Dette, pl. 6. cites 
Lib. Intrat. | 5 | 
22. Whether, in caſe of bailment of goods to a teſtator, the 
executor in detinue againſt him muſt be named executor? See 
Kelw. 118. b. pl. 62. Caſus incerti temporis. Wy 
23. If money is delivered lo a mon to buy castle, or to merchan- FerFowei Je 
dize, with, though the money be /cale up in a bag, yet the property = on 
of the money is in the bailce, and the bailor caunot have action ther to buy 
for the money, but only an «ccorm?, though he never buys or mer- 3 
chandizes. 3 Le. 38. pl. 62. Mich. 15 Liz. B. R. Anon. | noni 185 
: | : | to duy them, 
fer this breach of truſt I ſhall have election to bring de'r er acerrnt, and cited 4 or 5 caſes; but per 


5 * 2 5 4 5 * » 43; x9 . A 72 4 
Holt Ch. J. contra it the party did act tate it as a det, JA: ad computanium, or ad merch andizandur:y 


it muſt be an account, and he ſhall have the benefit of an accovntant, which is, he may picad being 
robbed, which ſhall be a good plea in the lait caſe, and not in the firtt. Adjourned. 11 Mod. 92. 
Pl. 16. Cites 2 Lev. 5. 


24. If A. lends money to B. and B. delivers a thing of the 
value to A. in pawn, now the converfeon is traverſable, though gene- 
rally converſion is not traverſable but upon ſpecial matter; per 
Wray and Fenner J. and fo in the principal caſe, which was, 
a bag of money was delivered to C. by A. and B. to keep till 
A. and B. were agreed. Le. 247. pl. 335. Trin. 33 Eliz. B. R. 
Anon, | 

25. Debt upon bill ſealed, whereby defendant acknowledged s. c. cited 
that he had received 71. ad emend' ſuch and ſuch things, and Noy 72. ia 

b , . Cale of Brite 

avers, that he had not bought the things, or paid the money. It n v. Ba- 
was held, that plaintiff might bring either debt or account at his ton. 
election. Cro. E. 644. pl. 48. Mich. 40 & 41 Eliz. B. R. Lin- 
coln (Earl) v. Topeliff. 1 . 

VoL. IV. C 26. If 
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26. If money is delivered t be re-delivered, it cannot be nan; 
and therefore the property is altered, and debt lies for it; but if 
Portugal, or other money which may be known, be delivered 
to be re-delivered, detinue lies. Ow. 86. Mich. 41 & 42 Eliz. 
Bretton v. Barnett. 

27. Action en the ca/v, ſuppoling that he had delivered to de- 
fendant certain wools to keep, and the defendant had converted 
them to his own uſe; per 2 juſtices the action well lies; (though 
it was urged, that the converſion doth not take away the property 
from the plaintiff, but that he may always have detinue for they 
held, that the converſion did take away the property, and was 
an offence, for which this action lies, and adjudged accordingly, 
cæteris juſticiariis abſentibus. Cro. E. 781. pl. 17. Mich. 42 & 
43 Eliz. B. R. Gumbleton v. Grafton. 

28. Bailee in caſe of robbery, where he accepted the goods to 
keep ſafely, is chargeable in detinue for them, becauſe he 


has his remedy over by 71e/þa/5 or appeal to have them again. 


Cro. E. 815. pl. 4. Paſch. 43 Eliz. B. R. Southcott v. 
Bennet. | 


29. A. delivers to B. a bag of money ſealed, B. promiſes to de- 
liver it on requeſt, no aNumphir lies on this, ys B. has no bene- 
fit by it; for the money being in a bag ſealed, B. cannot have any 
uſe or employment of the money at all, and ſo has only a charge 
impoſed for the keeping. Yelv. 50. Mich. 2 Jac. B. R. in the 
caſe of Game v. Harvy. | 

30. A. delivered money to B. to the u/e of C. In ſuch caſe 
C. may have debt on account againſt B. for the ſame at his election. 


_ Godb. 210. pl. 299. Mich. 11 Jac. C. B. Clerk's caſe. 


31. In caſe the plaintiff declared, that he delivered a bond to 
the defendant, to keep and re-deliver it upon requeſt; and after- 
wards the defendant tore it. The defendant plended, that the plam- 
tiff delivered it to him to be cancelled, and which he did; and upon 
demurrer Doderidge and Crooke held, that delivery to be re- 
dchvered ought to have been traverſed ; but Coke and Haughton 
e contra; for they held, that he delivery is only an inducement, 
but that the tearing is the point of the action, and therefore the deli- 
very need not to be traverſed. Roll. Rep. 394. pl. 16. Trin. 14 
Jac. B. R. Pope v. Butler. 

32. If A. bail the goods of C. to B. and C. the owner brings de- 
tinue againſi bailee for them, B. may plead the bailment by A. to 
him to be re- delivered by A. and ſo bring in A. as garniſhee to 
interplead with C. per Holt Ch. J. 6 Mod. 216. Trin. 3 Ann. 
B. R. at a trial of Rich v. Aldred. 


33- If A. bails goods to C. and after gives his whole right i in them” 


6% B. B. cannot maintain detinue for them againſt C. becauſe the 


ſpecial preperty that C. acquires by the bailment is not thereby tranſ- 
ferred to B. per Holt Ch. J. 6 Mod. 216. Trin. 3 Ann. B. R. 


Rich v. Aldred. 


For more of Bailment in general, ſee Attount, Detinue, En- 
terpleader, and other proper Titles: 
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[A) Action. [One Action where Bar of another 
Action of the like Naum 


1 N an action upon the caſe, upon an Hum pft t to pay a certain Roll. * 
ſum upon requeſ# for ſuch a thing bought, ikzghe plaintiff be 35 C aa. 

barred. by verdict upon non aſſumpſit : modo? & forma, pleaded, judged for 

yet in a new action for the ſame ſum, for the Tame thing, if the- — 

count be upon an afſump/+, ? to pay the ſugE at *Feteral days, the firſt 

verdict and judgment ſhall not be any bar thereof, though it be 

averred to be the ſame contract, for Fenn de the; ape con- 

tract, this being to be paid at ſroers 254. 


M — 4 14 Jace. 
PAYNE AGAINST SELLE.] - a 5. COS om. = 
[2. But otherways it had been : 


2 had recovered in the Ar A Rol. Rep. - 
ation. My Reports, 14 Jac. (but Warner s it ſeems, that this ke Th]. 


cannot be the ſame promile.] „ „aid, that 

5 preadven 
ture, if the plaintiff had recovered in the firſt ation, it ſhould be a 1 in this action, quod fuit ; 
cor, — per Doderidge. But the reporter ſays, quæte, becauſe it cannot be intended the ſame 
Contract. N : 


3. If a man grants a rent to another, payable at a certain day, 
and covenants to pay the rent accordingly; it the grantee after re- 
vers in an action of covenant for the non-payment of the rent, 
this will be a bar of any action after for the rent; for in the ac- 
tion of covenant, he ſhall recover all the rent in damages. Mich. 
7 Jac. B. between STRONG AND Wars, per curiam.] *[ 17] 
C4. If A. demiſes lands to B. for life with warranty, and after a Hob. 3. pl. 
evarrantia charte is brought upon this warranty ” B. againſt A. . 4 
v. Rudge 
and after B. brings an action of covenant againſt A. upon the ſame S. C. 4. 
warranty, and aſſigns for breach, that the ſaid A. before the leaſe to judged ; and 
B. demiſed it for years to I. F. who hath entered and evicted him : PO CO 
it is no bar of this action of covenant, that B. hath a warrantia de exchc- 
chartæ depending upon the ſame warranty, becauſe *this action is quer cham- 
grounded upon the eviction of a chattle, ſcilicit, a leaſe for — 8 
vears, in which there cannot be any voucher, rebutter, or war- {reed that 
rantia chartæ. Hobart's Reports . between RUDGE AND PIN- n —_ 
i25,-Yelv, 
COMB, ] 139. Mich. 
6 Jac. B. R. 
S. C adjudged. Roll. Rep. 25. paſch. 12 Jac. 8. C. and judgment afirmed in the exchequer 
chamber. Noy 131. Pinkard v. Ridge, S. C. and the court held that covenant well lies, not- 
withſtanding the wartantia chartæ pending . Jenks 291. Pl. 31. S. Go 


C 2 [S If 


17 Bar. 


Hod. 128. Ls. If an informer exhibits an information: againſt B. upon the fatute 
ek. Vr tabing farms, and the ſame day C. exhibits an information for the 
much the ſame ca/e againit B. In this caſe the defendant may plead the 
fame words. truth of the caſe to both, and bar them; for inaſmuch as there is 


*I 
882. R no? any Pre cedency of [: tit to attach it in either of them; the court 


1193. cannot give judgment far either of them. Hobart's Reports 171. 
1 ich. '4 between Pit axp Coox, per cur.) 
ac. S. . 


and the court adjudged that be thouid anſwer neither of them, and ſays it is like two replevins by tiva 
perions at one time tor tac tame taking, the detendant fhatl alwe: neither of them. Ser (it. 
Information (D) pl. 4. 


6. After the bringing of aſſiſc of 11 edanceflor, the ſame demand- 
ant brought writ of admeaſurement of dauer againſt the 8 te- 
nant of the ſame land. Thel. Dig. 15 1. lib. 11. cap. 38. J. 9. 
cites 13 E. 1. It. North. Eſtoppel 272. 

7. A feme, after the bringing the aſſiſe, may maintain ⁊brit of | 

aer ex offenſu patris, of the ſame land. Thel. Dig. . lib. 
11. cap. 38. f. 10. cites Tempore E. 1. Eſtoppel 271. 

8. A man was diſſeiſed, and afterwards he bevught drm 2 
infra etatem, againſt the — in which he was nonſuited, 
and afterwards was received to maintain 2 of entry {ur dijfeiſin 
againſt the diſſeiſor well _EnGUgN. Thel. Dig. 151. lib. 11. cap. 
38. 1.6. cites Mich. 5 E. 2. Eftoppel 257. 

9. In fermed:n of a gift made ts his mother and her barem in 
frant-marri iage, notwithſtanding that the demandant be nonſuitecd 
after the view, yet he may m. a n a new writ of the ſame land, 
Suppeſmg g the gift be mad: to his muhber and the heirs 75 her bedy, &c. 
Thel. Dig. 152. lib. 11. cap. 38. f. 14. cites 3 E. 3. Iter Not 
Eitoppel 134. 

10. Another diverſity there is in acbiont real and perf, nal, bee 
taveer plea to the action of the aurit, and plea to the writ ; as forme- 
don in remaind-r, where it thould be formedon in reverter ; ſuch 
action without judgment upon verdict or demurrer, &c. does not 
bar the demandant of his rightful action; and therefore if de- 

nandant in ſuch caſes be nonſuited, or the plea be diſcontinued, 
be may bring his rightful action, and with this accords 27 E. 3. 
84. 6H. 4. 4. 2 R. 2. Eſtoppel 210. 4 E. But if the 
plea is only to the writ, fo that the ſame nature of the writ re- 
mains, there though the piea to the writ be adjudged againſt the 
demandant upon demurrer or verdict, &c. yet he ſhall maintain 
the ſame writ again; for the judgment extends only to the writ. 
6 Rep. 7. b. 8. a. in Ferrar's caſe cites 3 E. 3. Eſtoppel 134. & 30 
Al. 8 8. accordingly. 

11. If a man brings writ of meſne, ſippeſing the defendant to be 
meſne beteween him and one A. yet Aol ards he m may have writ, 
ſuppofirg anther ts be meſne betabeen him and the de an lant of the 
Tame land. Thel. Dig. 162. lib. 11. cap-:38. 1. 30. cites 
Paſc * F. 7. 44. | 

If one bring writ of ward againſt one, 5 of the heir 3 75. 
and 3 defendant dies, the plaintiff may have vurit of war F apnin/t 
His ex: £6554 of the fame infant, hilt hafte him to be heir to another. 

11 43 NE 


Thell Dig. 153. lib. 11. cap. 38. f. 37%. ee 91 E 3 
Brief 332. | 

* 13. A man ſhall only have one appeal , the death of the 
ſame perſon, and ſuch plra to the writ was adjudged good. 
Thel. Dig. 153. lib. 11. cap. 38. f. 40. cites Mich. 9 H. 
4. | 
14. Writ of zreſpaſs again? 3 was diſcontinued, and the plain- 
tiff brought another aurit again/t tus of them of the ſame treſpaſs, 
and was maintained. Thel. Dig. 153. lib. 11. cap. 38. ſ. 41. 
cites Mich. 11 H. 6. 10. | | i 

15. In debt upon an obligation ſuppoſed to be made to B. the plain- 

ti was nenſuited, and brought another writ upon the ſame obliga- 
lion, and counted that it was made to C. and held a good writ per 
Juyn, Thel. Dig. 153. lib. 11. cap. 11 gas 14 5 
6. 9. and that ſo agrees 6 H. 4. 4. and ſays, ſee 21 H. 
7. 24 | | 
16, Where writ of replevin is abated, and the defendant has Where one 
return, yet the plaintiff hall have another replevin of the ſame e. 
taking, for ſuch return is not irreplegiable. Thel. Dig. 153. Lind, and 
lib. 11. cap. 38. f. 43. cites Paſch. 34 H. 6. 37. and that ſo tbe defend- 
agrees Wood, Mich. 12 H. 7. 5. e : 
plaintiff ſha!l 
not have another replevin, but ſecond deliverance by the Ratute, Thel. Dig. 153. lib. 11. Cap» 38. 
. 45. cites Mich. 19 E. 2. Replevin 25, 


17. A bar in one fermed:n in defcender, is a good bar in any 
other formedon i deſcender, to be brought afterwards, of the 
ſame gift. Co. Litt. 393. b. = 
18. In ede nt, the defendant pleaded in bar a recovery had in 
B. R. againſt the liſſar of the plaintiff. This was held by Ander- 
ſon, Periam, and Rhodes, to be a good bar. Goldſb. 43. pl. 22. 
Mick. 29 Eliz. Clayton. v. Lawſon. | 
19. A bar in any action real or perſonal, by judgment upon - 5 & 3 
demurrer, confeſſion, verdict, Oc. is a bar as to this or like action Sin. 72 
of the ſame nature, for the ſame thing for ever. Reſolved. pl. 1. Mich. 


* : | : , 34 Car. 2. 
6 Rep. 7. a. Mich. 4o & 41 Eliz. C. B. in Ferrer's caſe. 3 


caſe of Foot v. Raſtall, and the court held it to be good law : but Pemberton Ch. J. fail it was 
to be underſtood when it appears judicially to the court, that the evidence in the one action would 
maintain the other; but otherwiſe, he faid, the court Mall intead that he has miſtaken his actions 


20. But there is a diver/ity betwween real and perſonal actiang; for 
in perſonal actions, as in debt, account, &c. the bar is perpe- 
tual, becauſe the plaintiff cannot have an action of a more high 
nature, and therefore in fuch caſe he has no remedy, but by er- 
ror or attaint; but if the demandant be barred in a real action by 
judgment upon verdict, demurrer, confeilion, &c. yet he may 
have an action of a higher nature, and try the fame right again, 
becauſe it concerns his freehold and inheritance. Relolved. 
6 Rep. 7. a. b. Mich. 40 & 4: Eliz. C. B. Ferrer's cafe. 

21. Another diverſity there is in real ations between perſons that 
{ave not the mere right, but c a qualified right; though ſuch arg 
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ä 
barred in real actions, without making ſuch as have intereſt par- 
ties, it ſhall not bind the ſucceſſor, as parſon, prebendary, &c, 


For in ſuch caſe, if a new action of the ſame nature be brought 
againſt the ſucceſſor, he may falſify; and the recovery does not 


make any diſcontinuance, but that the ſucceſſor may enter. But 


otherwiſe it is of abbots, biſhops, &c. who have the entire 


| fee in them; for in ſuch caſes the ſucceſſor, at the common law, 


[19] 


hall not falſify in ſci. fa. or in a new action of the ſame nature, 
and the law is the ſame when a recovery is had againſt them. 
6 Rep. 8. a. in Ferrer's caſe. | 

22. In trover and converſion brought of an ox, the defendant 
Pleuded that at another time the plaintiff, and another perſon, now 


dead, brought an actien againſt F. S. and two others ” the ſame ox, 
] 


2who juſtified as for a herict ; and upon demurrer, adjudged againſt 
the then plaintiffs, and averred that the taking was the ſame, &c. 
and that the trover, &c. in this act, ſuppoſed to be by this de- 
fendant only, was committed by the other defendants with him, 
and that the omitting them in this action, and the omitting this 
defendant in the former action, was covenouſly done, et hoc 
paratus, &c. Judgment if the plaintiffs to this action, of the 
ſame matter, ſhall be received, &c. Walmeſley and Kingſmill 
held the bar good; but Anderſon and Glanvill e contra. Et ad- 
jornatur ; and afterwards it was ended by arbitrement. Cro. 
667. pl. 24. Paſch. 41 Eliz. C. B. Ferrers v. Arden. | 
23. Motion made, that plaintiff may file his original, and en- 
ter up the iſſue on record; for he hath ſince if er the defend- 
ant 3 times for the ſame cauſe faction; and the defendant doubted 
whether he might plead in bar another action pending, with a prout 
patet per record”, before it was entered. Per cur. he may; if they 
do not enter it, you may without any motion in court, give 
a rule to enter it. 12 Mod. 91. Paſch. 8 W. 3. Armitage v. 
Row, | 1 | | | | | 


(A. 2) Where bringing an Action of one Na- 
ture ſhall be a Bar to the bringing an Action of 
another Nature. | | 


1 T WO executors with anecher named executor in the teſſament, 


and afterwards removed by the teſtator, brought zurit r 
debt, which took final iſſue without challenge of the party; and 
afterwards the tuo executors, without naming the zd, being alive, 


brought writ of debt againſt the ſame defendant, and adjudged 


* 


good. Thel. Deg. 151. lib. 11. cap. 38. ſ. 11. eites Hill 8 E. 2. 
Eſtoppel 267. | 25 on. 

2. In quid permittat of common appurtenant, &c. the tenant ſaid 
that the demandant at another time brought writ of right of the 
ſame common, of the ſeiſin of the fame anceſtor, againſt the prede- 
er of the tenant, who demanded the view, &c. in which writ 

e demandant was »/4ited, judgment of this writ brought of a 


| Bar. 
more baſe nature, &c. Adjudged a good plea, and the demand- 
ant took nothing by his writ. Thel. Dig. 151. lib. 11. cap. 38. 
ſ. 7. cites Hill. 12 E. 2. Eſtoppel 261. 


3. After one is barred in a/ſiſe, he may have affiſe of mortden- 
ceſlor. Thel. Dig. 151. lib. 11. cap. 38. ſ. 12. cites 4 E. 3. It. 


Derby Eſtoppel 133 .But adds, quzre ; for it is ſaid that he ſhall 


not have it without fpecial remon/trance [ matter ſhewn ;] as where 
the heir enters upon the diſcontinuce, or deſcent, and he re-enters, 
&c. Per Littleton and Jenny. Mich. 12 E. 4. 13. quære. 


fer, he may have aſſiſe of mortdanceſtar, aye], beſaiel, entre ſur diſſeiſin to his anceſtor, 


6 Rep. 7. b. Mich. 40 & 41 Elz. C. B. in Ferrer's cate. 


4. Where one 1s nonſuited after appearance in writ of beſail, he 
may well have writ of co/inage againit the ſame tenant of the 
ſame land, of the ſame dying ſeiſed of the ſame anceſtor. Thel. 
Dig. 152. lib. 11. cap. 38. f. 16. cites Mich. 4 E. 3. 168. and 
29 E. 3. 21. And a man may vary from the deſcent made by the an- 
 ceftor of the demandant in another writ. Ibid. cites Mich. 13 H. 4. 
14. in ſcire facias. 


If a man be 
barred in 
atiiſe of no- 
vel difſeifin, 
yet upon 
thewing of 
a deſcent 
or other 
ſpecial mat- 
Reſolved, 


And not- 
withſtands 
ing that a 
man brings 
writ of aiel, 
and is ven- 
ſuited atter 
appearance, 
yet he may 
have writ of 


fermedon in th: deſcender, of the ſame land againſt the ſame tenant, upon gift in tail made to the ſame 
grandfather. Thel. Dig. 152. lib. 11. cap. 38. ſ. 20. cites Paſch. 9 E. 3. 454+ and 6 H. 4. 3 


accordingly in mortdanceſtor. 


* And where in aſſiſe of ftagne exaltato ad nocumentum liberi tenementi, &c. after iſſue taken upon the 
enhancement, the plaintiff was non/uired, yet he was received to maintain affiſe F naſance quere leva- 
vit, the ſame fagnum ad necumentum of the ſame frank-tenemert, Thel. Dig. 152. lib, 11. cap. 38. 


i, 19. cites Paſch. 8 E. 3. 389. 


5. In aſſiſe, it is no plea in bar of the aſſiſe, that the plaintiff 


had brought againſt him vrir of for medon of the ſame land in 
which the view is made ; for it ſeems to be a plea to the writ, and 
not in bar. Br. Barre, pl. 60. cites 14 Aff. 6. 


*[20] 
And con- 
cordat 4 E. 
3. that 
bringing 

ot writ of 
entry is no 


bar in formeden. Idid. 


6. In afſiſe againf tenant for life, and him in reverſion, who 
Tas received in default of the tenant for life, and pleaded the bring- 
ing of a writ of a more high nature againſt the tenant fer life, &c. 
And it was held a good plea, in his mouth in bar of ailiſe, with- 
out ſhewing record thereof ſub pede ſigilli. Thel. Dig. 152. 
lid. 18. cap. 38. {. 22. cites 16 AM. 179, * 

7. In quare impedit by the king againſt a biſhop, the biſhop 
ſaid, that the king at another time had brought guare non admiſit 
againſt him of the ſame church, ſuppoſing that the defendant had 
nothing, but only as ordinary, &c. Judgment of this writ, in 
which the defendant may claim the advowſon, and adjudged no 
plea. 
16 E. 3. Quare Impedit 145. | 


— IE 


8. After the bringing of e, the feme had ci in vita of the 
ſame land of her on ſeiſin, notwith/landing that it was found by 
the aſſiſe that fhe was never ſeiſed. 
38. f. 23. cites Mich. 17 E. 3. 65. 
in the cui in vita durſt not demur, 


C4 


hel. Dig. 152. lib. 11. cap, 
But adds queœre, the tenant 


9. After 


Thel. Dig. 153. lib. 11. cap. 38. f. 46. cites Paſch. 


14 
. 
— 
3} 
4 
TY 
1 
| 


* 
20 | | Var. 
Fut it was 9. After the bringing of dum non fuit compar of the ſeiſin of 
3 his anceſtor do7arding fee fimple, to which ſuit he appeared, he 

e D ” . . . : 2 

bad brought Cannot maintain formedon in deſcender againſt the ſame tenant of 
formedn i= the fame land, making his deſcent by the fame anceſtor ; by 
1 judgment. Thel. Dig. 152. lib. 11. cap. 38. f. 25. cites Mich. 
ecil by the 18 E. 3. 31. 
temainder, 5 
and the writ abated by ley gager rf vun ſurmmons, that he ſhould maintain ferme len in d ſcender againſt tlie 
fame tenant of the ſame land well enough. Thel. Dig. 152. lib. 11. cap. 3%. f. 25. cites 18 E. 3. 
54. 28 E. 3. 98, 


10. In d:wer the tenant ſaid, that the demandant had broughs 
cui in vita againſt him of all the land of which, &c. of the de- 
miſe of the ſame baron, to which writ ſhe appeared, &c. and 
adjudged a good plea. Thel. Dig. 152. lib. 11. cap. 38. ſ. 24. 

cites Trin. 18 E. 3. Eſtoppel 221. & 33 AM. 18. agreeing. 

11. In formed, if iſſue be taken upen the gift, and found againſt 
the demandant that he ne dona pas, &c. yet the demandant may 
afterwards have %% of mertdanceſtar upon the dying ſeiſed of the 
fame anceſtor to whom the gift was ſuppoſed to be made. 
Thel. Dig. 152. lib. 11. cap. 38. ſ. 26. cites Paſch. 19 E. 3. 

Eſtoppel 227. | | > 
| 12. In writ upon the ſtatute of his ſervant and apprentice taken 
and eſloigned; the defendant ſaid, that the plaintiff, pending this 
writ, brought writ of raviſiment of ward againſt the ſame de- 
fendant, ſuppoſing the raviſhment out of his ward of the ſame 
perſon whom he ſuppoſes to be his ſervant, and held a good plea 
to the writ. Thel. Dig. 152. lib. 11. cap. 38. f. 29. cites 27 
AN. 21. N | 
S. C. cited 13. In farmeden in remainder, if the demandant be nonſuited, 
er > he may well ſue ſcire facias out of a fine for the ſame land 
$. 2. Mich. againſt the ſame tenant, ſuppoſing that the land ought to revert to 
— oh him. Thel. Dig. 152. lib. 11. cap. 38 f. 27. cites Mich. 
iz. C. B. 27 E. 3. 84. ü 5 | 
Sy 14. Upon a decd by which a man is obliged in a debt, 
and to render account, if the plaintiff brings writ of account, 
to which he appears, he may afterwards maintain writ , debt. 
Thel. Dig. 152. lib. 11. cap. 38. f. 28. cites 27 E. 3. 89. 
28 E. 3. 98. | UT „ 

15. Feme, tenant for life, took baron, and was diſſeiſed, and 
after the death of the baron the brought / in vita upon the demiſe 
of her baron againſt ene A. who came and ſaid, that he entered by 
another, and not by the baron, which was not denied by the 
feme, by which ſhe took nothing by her writ, and afterwards 
ihe brought fe againſt the heir of A. and others, difſciſors, who 
continued their eſtate by the firſt diſſeiſin till ſhe entered, and 
was ſeiſed till at another time diſſeiſed, and adjudged that the 
aſſiſe lay well. Thel. Dig. 153. lib. 11. cap. 38. ſ. 31. cites 
Mich. 30 E. 3. 24. 30 Af. 48. | 
16. Where 3 ein in ſdſe, and afterwards are nonſuited, tavo of 
them, leaving out the one, may have a new afſiſe of the ſame land 

| In 


Bar. | 21 

in the life of him who 1s left out, well enough. Thel. Dig. 153. 
lib. 11. cap. 38. ſ. 32. cites 31 Aff. 14. ; 
17. If a feme brings cui in vita. againſt one, ſhe cannot after- 
wards maintain af/i/e againſt the feoffee of the firſt tenant in the cui 
in vita; but if the tenant in the cut in vita, diſclaims, and fhe en- 
ters, and afterwards is ouſted by his feotfee, then ſhe ſhall 
have aſſiſe. Thel. Dig. 153. lib. 11. cap. 38. f 34. cites 33 
Aſſ. 18. | 

18. After nonſuit in appeal of maihem a man ſhall not have anc- 
ther appeal againſt the ſame defendants, ſuppoling thoſe who were 
principals in the one to be acceſſories in the other, & e contra. 
Thel. Dig. 153. lib. 11. cap. 38. f. 35. cites 40 Aſſ. 1. 

19. The demandant brought fermedon in remainder, and counted Br. Brief, 
of the gift S. and afterwards he brought formedon in deſcender, 38 


cites 40 E. 


and counted of the gift of E. and therefore well, by Finch. J. but 3. 21. S. C. 


he held, that it would have been otherwiſe had it been of the — P. by 
inchden 


| gift of one and the ſame perſon. Quære. Br. Eſtoppel, pl. 225. ds, ns 
Cites 40 E. 3. 14. 21. 3 yet by the 
one the de- 
mand was of a fee ſimple, and by the other of a fee tall. — Br. Formedon, pl. 77. cites S. C. & 
S. P. by Fincham | Quære. But Belk, held, that the formedon in remainder is not more hizh 
than the writ of deſcender; for the formedon in deſcender is a writ of right in its nature. Thel. 
Dig. 53. lib. 11. cap. 38. ſ. 38. cites S. C. 
It the heir brings formedon in deſcender, yet he may have formedon in remainder or reverter. 5 Rep. 
33. Paſch. 1 Jac. C. B. in Robinſon's caſe. S. C. cited, and S. P. reſolved, though the beir 
is barred in formedon in deſcender; becauſe formedon in remainder or reverter is an action of an higher 
nature, becauſe in this a fee ſimple is to be recovered. 6 Rep. 7. b. 


20. After bringing of frmedon, the demandant cannot main- 

tain affi/e of the ſame land, againſt the heir of the firſt tenant in for- 

medon, without ſhewing title how, &c. Thel. Dig. 153. lib. 11. 

cap. 38. ſ. 36. cites Paſch. 43 E. 3. 17. and 43 Afi. 42. 

221. Aﬀeer nonſuit, in appeal of maihem a man cannot have But after 


the plaintiff 


action of treſpaſs of battery, and ef this ſame maibem. Thel. Dig. ;. SR 
153. lib. 11. cap. 38. f. 35. cites 43 Af. 39. 12 R. 2. Co- maihem has 


one IIO. * re covered 

5 | ; damages for 
ti mailem, he may bring writ of treſpaſs of that battery, and recover damages for the battery. Br. 
Treſpaſs, pl. 241. cites 22 Aſſ. $2——Br. Appeal, pl. 60. cites S. C. In treſpaſs of aſſault and 
battery the plaintiff recovered, and had cxecution, and afterwards brought an appeal of maihem againſt 
the ſame perſon upon the ſame matter; the ſaid recovery 424 execution was a good bar; Cited Le. 19. 


gl. 24+ by Ayliff J. as one Cobham's caſe, 


22. If a man ſues replevin of his beaſt taken, and has deli- 
verance, he cannot have action of treſpaſs vi & arms of the ſame 
taking. Thel. Dig. 153; lib. 11. cap. 38. f. 39. cites Hill. 5 H. 4. 2. 
and ſays, that ſuch plea to the writ was held good. 38 E. 3. 
41. 46 E. 3. 26. and 17 E. 3. 58. 

23. After the bringing of writ of debt by one as admini/irator, he 


[227 
A. B. and 


* CXECULOYS 


may have anther writ as executor to the ſame deceaſed perſon againſt of R. bring __ 


the ſame defendant. Thel. Dig. 151. lib. 11. cap. 38. . debt wpon 2 


cites Paſch. 17 H. 6. Eſtoppel 273. | the defend- 


ant leads, 


that before the purchaſe of this writ, 2b» ſaid A. one of the plaintiff, at admiriſtrator of R. brought : 


debt upon the ſame bend againſt the defendant, <vho then 2 that R. made executors, e admi- 


niſtered, und trauer ſed that be died int:ſtate, and the 7 
| 2:5. Js commit- 


aintiff then replied, that adminiſtration was - 


FS 
7 
» 
8 
1 
14 
1 


22 Bar. 


committed to him pendente lite between the executors of the ſaid will, whereupon deſendant de- 
murred ; and it was adjudged for bim, and pleads this matter by way of eſtoppel, and demands 
judgment, if, as executor, S ſhall have an action upon the ſame bond againſt the ſame defendant ; 
but judgment was now given for the plaintiff; for by the firſt judgment the plaintiff was only 
barred as to the action ot the writ, viz. to have any action as adminiftrator, but this miſtake of his 
action is no bar nor eſtoppel to his bringing his true action. 5 Co. 32, 33. Paſch. 1 Jac. C. B. 
Robinſon's caſe Cro. J. 15. pl. 20. Robinſon v. Robinſon, S. C. ſtates it, that A. had taken 
out adminiſtration, he vet knowing a? the time of taking it, or bringing the action, that there wwas any 
evill; and adjudged, the bringing the action as adminiſtrator is no bar to his bringing action as eze- 
cutor; [in which he was ſole plaintiff, the other executor being dead] for though once a bar in a per- 
fonal action is a bar perpetual, that is to be underſtood, when it is a bar to the right; but here it was 
not any bar, but by the mifconceiving his action it abated, and ſono bar to a new action. S, E. 
and ſame diſtinction cited Arg. 2 Mod. 319. ; 


24. In reſcaus, ſuppoſing that the defendant held of the plaintiff 
one houſe and three acres of land, by 10 marks rent. The defendant 
aid, that the plaintiff at another time brought afſiſe again/t him of 
the ſame rent, and made title that the defendant held the faid houſe 
and three acres of land and a mill, of the plaintiff by this rent, in 
avhich aſſiſe he was nonſuited: judgment, if he thall be received 
now to ſay, that the rent is now iſſuing out of the houſe and the 
three acres of land only, &c. ſed non adjudicatur ; for the juſ- 
tices were in divers opinions. Thel. Dig. 153. lib. 11. cap. 32. 
. 44. cites Brief 5 E. 4. 9. Mich. 7 E. 4. 19, 20. 

25. In debt again? executor, who ſaid that the plaintiff had ſued 
againſt the ordinary far the ſame debt, ſuppoſing that the teſtator had 
died wnteflate, and had judgment to recover, judgment of this writ 
ſued againſt him as executor, &c. and adjudged no plea. Thel. 
Dig. 153. lib. 11. cap. 38. ſ. 47. cites 18 E. 4. 1. | 

26. Treſpaſs quare clauſum fregit, Sc. the defendant plraded, 
tat before this time he had brought an ejeftment againſt the now 
plaintiff, and recover-d and had execution, &c. judgment ſi actio, 
&c. and this was adjudged a good bar, and the concluſion of the 
plea good. Leon. 313, pl. 437. Mick. 31 & 32 Eliz. C. B. 
Kempton v. Cooper. 

n_— a 27. If one be bound in an obligation; and afterwards promiſes ta 
mages reco- Pay the money, aſſumpſit lies upon this promiſe z and if he recovers 
vered nk all in damages, this ſhall be a bar in debt upon the obligation 
atumpit agreed by all the juſtices. Cro. E. 240. pl. 112. Trin 33 Eliz. 


may be a þ g 
bar of a debt, B. R. Aſhbroke v. Snape. 

yet it Is not | 

fo by aw where the conſideration is collateral. Cro. J. 119. pl. 7. Hill. 3 ſac. B. R. in caſe of 
Lee v. Mynne. Vely. 48. S. C. 3 


28. In afſumpſit io pay 100 J. the defendant pleaded that the 
plaintiff had brought action of account againſt him for the ſame 
money; judgment fi actio pending the action of account, ad- 
judged and affirmed in error, that this is no plea in bar; be- 
cauſe damages are recoverable in action on the caſe, but not in 
Action of account. Mo. 458. pl, 633. Mich. 38 & 39 Eliz. 
11333 Barkby v. Foſter. 85 . 
Din a 29. If any be barred by judgment in any real action of the ſeiſin 
writofa of his anceſtor, or of his own poſſeſſion; he may have writ of 
more high right, in which the matter ſhall be tried and determined agam ; 
that is reſolved. 6 Rep. 7. b. in Ferrer's caſe, 


wWulch ve Was batred, he and iis bei ate not only barred of te ſame action, but alſo, ſo long as the 
; record 


record of the judgment ſtands in force; he and his heirs are barred of their entry. 6 Rep. 3. a, re- 


ſolved in S. C. | | 


30. But recovery or bar in afſiſe, is a bar in every other afſiſe, Regularly a 


and in writ of entry of aſſiſe: tor 65th are of his own poſſeſſion and *. in aſi 


of one and the a "me p arties. 6 Rep. 7. b. in Ferrer's cate. an action of 
3 the ſame na- 
ture, But this rule hath three exceptions, iſt, In caſe of a parſon, prebend, ar tenant in rail, ode 


book of 8 Ed. 3. 28. is. 2dly, If he be in frim any title, as 10 f. 7. 5. 22 Hf. 6. 18. 3dly, If 


he be an infant, as 5 Edw. 3. 32. For an alliſe is not ſo ſtrong an eſtoppel as other actions; per 
Mountague Ch. J. Cro. J. 467. pl. 13. Hill. 15 ſac, B. R. in caſe of Holford v. Platt. 


31. Bar in a zurong action brought is not any bar where the As where 
right action is brought. Cro. E. 668. pl. 24. Paſch. 41 Eliz. _ — 
C. B. in caſe of Ferrers v. Arden, keep, and 

| | : brings trej- 
as: againſt the bailee for thoſe goods, and be barred by verdict or demurrer, that ſhall not be a bar 
in detinue or account, per Anderſon and Glanville. But per Walmſley J. where a title is pleaded in bar 


to a thing demanded, und by reaton thereof, the plaintiff is barred upon demurrer or werdiet, the intereſt 


thereby is bound, and the plaintiff ſhall be barred from bringing a new action, per Anderſon and Glan- 
vil. Cro. E. 668. pl. 24. Pafch. 41 Eliz. C. B. in cafe of Ferrers v. Arden. | 


32. S. fold all his corn flanding and growing in ſuch a cloſe for 
ſo much, and afterwards brought an unit for the money. It 
was objected, that debt lay, but not this action; but it was held 
that a recovery or bar in this action, ſhall be a gord bar in debt 
brought upon the ſame contract, and fo vice verſa, a recovery or 
bar in action of debt, is a good bar in action on the caſe upon 
aſſumpſit, 4 Rep. 92, b. 94. b. Trin, 44 Eliz. Slade's caſe, 


4% Where the Heir may bring a Writ for the 
ſame Thing, for which the Anceſtor had brought 
a Writ. 5 


I. I Orwithſlanding the anceſtor brought formedsn in remainder, 
and died pending this plea, yet his fon and heir may 
maintain writ of entry ſur diſſeiſin made to the fame anceſtor of 
the ſame land; becauſe the one writ is not of a higher nature than 
the other. Thel. Dig. 152. lib. 11. cap. 38. ſ. 15. cites Paſch. 
4 E. 3. 130. & 14 Aſſ. 6. 5 
2. Where the anceſtor has brought ori? of right, in which But ibid. ſ. 
view and voucher have been had, &c. yet his heir may maintain 4writ = "oy 


of entiy of the ſame land, againſt ane awho quas not party to the the con- 


writ of right, nor heir to the party, per opinionem. Thel. Dig. trary,Paſch. | 


152. lib. 11. cap. 38. f. 17. cites Trin. 6 E. 3. 272. —— aogy 
„ | - demandant 
himſelf brought the one writ and the other, and the firſt tenant had infeoffed the ſecond tenant with 
monſtrans of record ſub pede figilli, &c. and that ſuch bringing of writ of a more high nature, ſhall 
| abate writ of à more baſe nature, and cites 33 Afi. 18. agreeing. 


3. Notwithſtanding that the father has had quod permittat of 
= "common of paſture, yet his ſon and heir may have afſiſe * the 
| 30 | 28 nd 


Bar, 


ſame common. Thel. Dig. 152. lib. 11..cap. 38, {. 21. cites 
15 Aﬀ. 3. 


4. If demandant be barred in writ of error, on releaſe of his 


anceſtar, yet his iſſue in tail ſhall have a new writ of error; for he 
claims not only as heir, but per formam doni, and by the 


ſtatute he ſhall not be barred by feint pleading or falſe pleading 


of his anceſtor, ſo long as the right of the entail remains; reſolved. 


* 6 Rep. 7. b. in Ferrer's caſe, and ſays that with this agrees 


10 H. 6. 5. & Dyer 188. pl. 8. 3 Eiz. Sir Ralph Row- 
let's caſe. | 
5. In Hrmedan in deſcender, if the demandant be barred by 


verdict or demurrer, yet the ue in tail ſhall have a new formellen 
in deſcender, upon the conſtruction of the itat. of W. 2. cap. 2. 


Reſolved. 6 Rep. 7. b. Mich. 40 & 41 Eliz. C. B. in 


Ferrer's caſe, 


(B) Action. [Judgment in one Action, where a 
Bar in another Action by the ſame Perſon. ] 


Ke. cited fr. 1 an action upon the caſe, if A. the plaintiff declares, whereas 
Arg.2 Mod. 
| 2 2 _ Babuiſſet & a permultis periculis ipſum preſervaſſet ; and whereas 
Leach v. the plaintiff at the requeſt of the defendant, eidem doferdenti promi- 
T nompton. Het to take to wife the daughter of the defendant, the defendant did af- 
1 ſame to pay to the plaintiff 10001. and upon non? aſſumpſit pleaded, 
. the jury find for the defendant, and judgment is given accord- 
ingly; and after A. brings anctber action, and declares, that in conſider- 
ation that the plaintiff, ante tunc, at the requeſt of the defendant, mage 
nam curam de negetiis in lege of the defendant habuiſſet & ipſum de- 
fendentem a multis periculis preſervaſſet, and to the defendant ad 
tunc, at his requeſt pramiſiſſet ducere in uxorem ſuam filiam defenden- 
tis, the defendant did afſume to pay to the plaintiff 10001. cum inde 


requifitus effet. The judgment in the firſt action is not any bar of 


this action, becauſe the promiſe is a collateral promife and the 
defendant promiſed to pay the 1090/7. generally without any re- 
queſt, which is to be paid within a convenient time; but in the laſt 
promiſe it is to be paid upon requeſt, which reqgueft is part of the 
promiſe, and a ſpecial requeſt ought to be alledged, with the 
time and place of requeſt, this being a collateral promiſe ; but 
this 15 not to be alledged in the firſt promiſe, becauſe no requeit 
is mentioned to be parcel of the promiſe, and therefore hee tau 
promiſes differ materially, and therefore the judgment in the firſt 
aCtion is not any bar of this laſt action. Mich. 22 Car. B. R. 
between Leach and Bromjill, adjudged upon demurrer. ]) 
9 F. 4. 51 2. Treſpaſs in bank. The defendant pleaded that the plain- 
— tiff at another lime recovered againſt him for the ſame treſpaſs iy 
3. that it London 4o/. which he has been at all times ready to pay, and yet is ; 
was helt'a judgment, &c. and becauſe the plaintiſf could not deny it, but 


— demurred becauſe he had not taken execution, it was awarded that 
: jb: dle 


he magnam curam de negotiis in lege of B. the defendant, 


” Was —- -. 


Bar, 


the plaintiff ſhould take nothing by his writ, &c. Br. Treſpaſs, 
pl. 39. cites 40 E. 3. 27. & 20 IL. 6. 11. 


3. Though the ſtatute gives writ of quare ejecit infra termi- 
num for the /e/ee 20h9 is oufte d, yet he may have writ of covenant 
againſt his 72 which is given by the common law,; therefore 
quære in this caſe, if he brings quare efectt inf a terminum againſt 
the fegſfee alſo, if he ſhall not recover again. Br. Parliament, 
pl. 8. cites 46 E. 3. 4. 

4. For he may recover tabice in baus we impedits againſt ſeoeral 
diſiu bers, by ſeve ral awrits of glare zmpedit, Br. Parliament, pl. 8. 
einn 40 F. 3. 4. 

- Notwithſtanding a recovery be had in Me againſt one, yet 
he Nall be re/iared to bis Perf? actian to demand nis right; as in the 
caſe * of a formedon, cut in vita, and the like. 6 H. 4. 2. a. 
pl. 12. per Markham. | 


241 
alſo 20 fl. 
. the Lins 


TT, 


ret caſe, 
in a nota of 


the reporters 


eite: . 


and in Marg. cites Doct. Placitandi, 65. 


. debt, if the defendant pleads a former recovery by the 
plaintiff in plea real or perſonal, awithaut execution, it is no bar; 
becauſe he that er may, at his pleaſure, bring a new 
writ. Heath's Max. 63. cites Br. Bar. 12. 20 H. 6. and 43 
Ed. 

3 1 abe judgement in another writ of treſpaſs of the fire 
treſpaſs is 1:9 plea, without execution. Br. Execution, pl. 5. cites 


20 H. Tt, 12 


pl. 33. cites 9 E. O. by Danby and Moile; but Littleton and Choke e contra. 
nient, pl. 47. 8. ai d ngly, but the year and page is miſprinteds 
eites S. C. & S. P. acc Siy, as to account. 


% bailment in ene county cannot be intend- 
ed a recovery upon bailment in anther county, nor it ſhall 


not ſer bar there. Br. Judgment, pl. 32. cites 21 H. 
0. 35. | | | hs 
9. It 2 man recovers in debt rpon contract, and does net take But if a 
b . * \* þmanreie 
execniizn, yet he cannot have a new action of debt on the „ 
contract; for the contract is determined by the judgment on en an ob- 
record r. Contract, pl. 39. cites 9 E. 4. 51. NR - 
| 2e cx. 
* ho may Þ have 1 new action of debt upon the obligation; for record thall not determine ſpecialty 
out execution; per Danby and Needham. 9 E. 4. 50. b. 61. a. pl. 10. Br. Barre, pl. 
. ce S. C. that it is no plea, that the plaintitF at another time recovered in account, debt, treſpals, 
AG, it he 2 es not ſiy that he had execution; per Danby and Moyle; but Littleton and Choke contra. 
—— Judgment, pl. 47. cites 4 E. 4. 54. 8. P. Ib ut it hould be 4 E. 51. and there are 


0 3 1 pages as 54.] And there it 13 ſaid by Littleton, that they were all a 
an recovers upon a ſimple contract, he ſhall not have a new a 

Judgment is in force; for by the recovery the nature of t! 
51 4 | 


If a a man brings debt on an obligation, and is barred by judgment, he cannot have a new action ſo 


Br. Barre, 


pl. 11. cites 


43 E. 3. 2. 
& 20 H. 6. 
12. S. P. 

per Thorpe. 


S. P. and 
ſo in ac- 
count, debt, 
and the like. 
Br. Barre, 
Br. ſudg- 


Br. Account, pl. 57 


gte zd that if a 
action upon this cont 
1. 


ract, while 


e duty is changed. 9 E. 4 


ang as this judgment ſtands in force; and by the like reaſon, when he has had judgment in an ation 
won 1 ſame obligation, fo long as this Juda ment ſtands in force he mall not have a new action. 


© Rep. 46. a. Mich. 3 fac, C. B. in Higgins's caſe. * 
T Br. Contract, pl. 39. S. C. has the word (not.) 


10. To plead a recovery of the land in queſtion again . 


 featntiff}, or one whoſe eftate be huth, in the fame or higher na- 
| | ture 


4 
* — 
— rw 


4 
1 
: 
_ 
F 


28 Bar. 
ture of action, it is a good bar by many books. Heath's 
Max. 62. 


Br. Joinder 11. In treſpaſs upon the flat. of 5 R. 2. by 3 perſons, 2 


in Action, recovery of a 34 part of a moiety agar! of one of them, and execu- 


* * — tion thereupon is a good bar. Heath's Max. 62. cites 18 E. 4. 


S. P. per 28. Bro. 70. 


Cur. — 


Br, Batre, pl. 83. cites 8. C. 


12, Debt n an obligation with condition, and the chligee ſuer 
the obligation where the condition is not broken, by which he is 
barred. He ſhall never ſue this obligation again; for once a bar 
is for ever. Br. Dette, pl. 174. cites 29 H. 8. | 

13. A. recovered an ejectment againſt B. Afterwards B. made 
a new leafe for years to FJ. S. and A. oufted him. 5 S. brought 
an ejectment, and A. pleaded the former recovery, This was held 
4 good bar by all the juſtices except Windham and Periam, who 
held it no eſtopple; for the concluſion ſhall be judgment ſi actio, 
and not judgment if he ſhall be anſwered; and though it be an 
action perſonal, and in nature of treſpaſs, yet the judgment is 
quod habeat poſſeſſionem termini ſui, during which time the judg- 
ment is in force; and it is nt reaſonable that he, againit whom 


[26] he recovered, ſhould ouſt him. 4 Le. 77. pl. 163. Paſch. 28 Eliz. 


C. B. Spring v. Lawſon. 


4 Rep. 4% 14. Damages recovered in treſpaſs of battery is a good plea in 


pl J. >» C. bar of appeal of maibem for the ſame —— Mo. 268. N. 419. 


— rg Mich. 39 & 31 Eliz. Hudſon v. Lee. 


— Le. 318. 
pl. 447+ S. C. adjudged againt the plaintiff, and cites it as adjudged accordingly, Paſch. 19 Elis. 


in cate of Rider v. Cobham ; and fays that the book which deceived the plaintiff was 22 E. 3. 82. 
where it was id by Thorpe, "that no: withſtanding recovery in appeal of meihem, yet he may after re- 
cover in t: A. ; but non dicit e Contra. S. C. cited 2 Mod. 319. and the court faid that 
there can be u hem without an aſſault; and though the appeal of maihem be of a higher nature 
than the aaf, decauſe it ſuppoſes quod felonice may hemavit, yet the plaintiff can only recover da- 


mages in both, — See tt. judgment (Q) pl. 3. in the notes there. 


15. A recovery in a//umf/:t againſt the father, up:n à collateral 


promiſe, is a good bar in debt on bend againſt the ſon, who was 


the obligor. Cro. E. 283. pl. 5. Trin. 34 Eliz. B. R. Pyers 


v. Turner. 
16. In account for malt, the defendant pleaded that the plaint if 


had formerly brought trover and converſion fer this and other malt 


againſt him, and that he was found grilty as to part, and not 


guilty as ts other part, and damages oe led. Adjudged that this 
was no bar; for it might well be that he did not convert the 
malt, as the firſt action ſuppoſed, and yet he ought to account 
as this action ſuppoſes. Mo. 463. pl. 653. Hill. 36 Eliz. Morti- 


mer v. Wingate. 
Co. E. 17. After action brought plaintiff acide in Lendon a debt 


LF by another to defendant, and has judgment to recover 


May v. 
Micdleton, adjudged that this ſhall be pleaded in bar of the action for ſo 


5.C.& much of the money. Mo. 598. pl. 820. Paſch. 36 Eliz. Moy v. 
judged a-. Middleton. 


cordingly 
againſt the opinion of Popham ; becauſe the rang by his own act falfific: his own writ; _ 5 


Son Oo ug TRY” ge ͤ ]§·w-ꝛ·˙· ̃ -. I 


ke ft © _ 53 


* 


Bar. 


26 


was ſaid, that a recovery is by act in law, which may help the caſe; but otherwiſe of a bate ac- 


Ceptances 


18. In debt again}? the defendant as adminifirator, he pleaded a 
recovery againſt him as executsr, and that he has not aſſets ultra; 
and adjudged a good plea. Cro. E. 646. pl. 57. Mich. 40 & 41 
Eliz. C. B. Smalpiece v. Smalpiece. 


In debt 
again 2 

as exccutort, 
they pleaded 
a judgment 
againſi one 


as adniniflirater ; reſolved, that it was well pleadable In bar. Lev. 261. Hill. 20 & 21 Car. 2. 


B. R. Parker v. Amys, ec. 
accordingly. 


19. In debt en a bond, the defendant pleaded, that the plain- 
tiff brought a former action in London upon the ſame bond; 
and upon non eſt factum pleaded, it was found not his deed, and 
the entry was, that the defendant recovered damages agamit the 
plaintiff, and ſhould go fine dir, but no judgment that the plaintiff 
ſhould take noi bing by is writ ; therefore there was no judgment 
to bar him in anther ſuit, for this was only a trial, and no judg- 
ment, and ſo the plea was held naught by the whole court. 
Brownl. 81. Paſch. 9 Jac. Level v. Hall. 


20. In treſpaſs for taking and driving away 180 ſheep, judgment 
was given for the plaintiff and 2d. damages. Afterwards the 
plaintiff brought trover and converſron for the fame 100 ſheep. 
The defendant pleaded the former recovery in bar, but all the 
judges except Yelverton held, that the 2d. damages could not be 
intended to be given for the value of the ſheep, but for the taking 
and driving only, and therefore that the trover and converſion 
well lay; and judgment was given for the plaintiff. Cro. C. 35. 
pl. 9. Paſch. 2 Car. C. B. Lacon v. Barnard. 


21. In caſe for alſely and malicizufly procuring a commuſſron of 
| bankruptcy to i ue out againſt the plaintiff, Wc. by virtue whereof 
the defendant broke his ſhop, and too away his goods and ſhop-books, 
whereby he vas diſcredited, and If} his trade, to his damage, &c. 
and the defendant pleads, that the plaintiff had before brought an 
action of treſpaſs for breaking his ſbap, tating his goods, &C. and 
recovered damages againſt him in that action, this is no good 
plea ; for this action is not brought for the ſame thing as the 
former was, that being for the treſpaſs, and this for the loſs of 
his credit, and confequently his trade, and in the action of 
treſpaſs no damage could be recovered for the ſcandal upon 
which this action is grounded, and held that the action well 
lies. Sty. 3. 201. Hill. 21 Car. and Hill. 1649. Watſon v. 
Norbury. | | 

22. Aſſumplit againſt executor, he pleads a judgment in deb? 
againſt him en ſimple contract; though debt lies not in the 
caſc, the judgment is a bar of the aſſumpſit till it be re- 
verſed. 3 Lev. 181. cited per cur. as the caſe of Patmer v. 
Lawſon. 


Sid. 404. pl. 11. Parker v. Maſters, & al' S. C. adjudged 


Cro. J. 284. 


pl. 5 S. C. 


and the 
court held 
the plea in- 
ſufficient, 
— 8. Go 
cited per 
cur. 2 
Mod. 296. 
Hill. 29 
Car. 2. 


Ci. B. in caſe of Roſe v. Standen. 


Hutt 81. 
Laicon v. 
Barnard, 

S. C. ſays, 
Yelverton 
at fick hæſi- 
tavit, but 
at terwards 
agreed, and 
judgment 
for the 
plaintiff, 


See tit. Actions (L. 5) pl. zo. 


274 


Sid. 332. 
pl. 17. 
Paſch. 

19 Car. 2. 
B. R. the 
S. C. & 
S. P. re- 


ſolved, = Lev. 200. 8. C. ad; uoged for the dcfendant. 


23. A 


ber CES <4. OT”... 


OL ture = __ wo „* 


* 1 a 
. a 4 
þ nn — * 
m— 


E Romy 


| 


by Pember. 


27 Var. 


See tit. 23. A judgment in an infericy court is pleadable in bar in 2 
Na. ſuperior court; per Wilde J. of aſſiſe at Lancaſter upon adjourn- 
der ment to his chambers at Serjeant's-Inn. 2 Lev. 93. Mich. 
25 Car. 2. Atkinſon v. Woodbarn. | 
24. The plaintiff brought an indebitatus aſſumpſit, and an 
infemul computaſſet for wares, whereas at that time no account 
was ſtated, and verdict for the defendant. Afterwards the 
plaintiff brought action of account, and the defendant pleaded 
the former action. But the court held the plea not good, and 
that if the plaintiff had recovered, it could not have been pleaded 
in bar to him; for if he miſceuctives his action, and a verdict is 
againſt him, and then brings a proper action, the defendant can- 
not plead that he was barred to bring ſuch action by a former 
verdict ; becauſe where it is inſufficient it thall not be pleaded in 
ber. 2 Mod. 294. Hill. 29 & 30 Car. 2. C. B. Roſe v. 
Standen. | Ws - | 
And Szun- 25. Where the party being barred in one action ſhall be barred 


den fad, in another, is intended in an action of the ſame concernment, as 


that a reco- . g . , 
very in freſ. à bar to one treſpaſs is a bar in another for the ſame taking; 


is a bar but a bar in treſpaſs is not a bar in detinue, or a bar in trover 
* er: 4 — 5 1 3 > * , 
pit „is not a bar in account. Arg. Skin. 48. in caſe of Foot v. 
— , - : . 
træwer; for Raſtall. : | 
the plaintiff 
bath damages given te the value of the thing taken, and thereby the property is gone; but if damages 
are given not for the value, but fir a cellateral reſpect, as for milufirg, &c. there bar in treſ- 
Paſs is no bar in trover; and tor this he cited 1 Car. 35. but in this caſe the jury find for 
tbe deferdart, and ſo no property is altered; for the party may, notwithitanding ke is barred in 
the action, Cixe ti e £5:ds if he can come at them, quod ſuit conceſſum per totam curlam. Skins 


57 I. Co 


Ram. 472. 26. A difference was taken, per Pemberton Ch. J. that where 
S. C. Mich. th 4 7. þ 77 ho : i f 11 3 
2s Our. 2. e ſame evidence v1; maintain the ene er the other action, there 4 
B. R. and bar in the one will be ſo in the other, as in Ferrar's caſe ; but 
the S. P. where it ill not, it is otherwiſe. 2 Show. 213. Trin. 34 Car. 2. 
B. R. in cafe of Putt v. Rawſtern. 

27. Bar for wart of averment of a life in one action is no 
bar in another, in which the continuance of the life is averred, 


don. 


it not being upon the matter, but upon the manner of the plea, 


arg. and to this the court inclined. 2 Lev. 210. Mich. 29 Car. 2. 
*[ 28] B. R. in caſe of Ingram v. Bray. | 
5: ugh 472. 28. Trover of goods; the deſcendant plead; in bar, that treſpaſs 
3 3 Was formerly brought again? Pijn fer the ſame g£62ds, and upon not 
2Hhutged guilty pleaded, a verdi jor him; the plaintitf demurred; and by 
for the Pemberton Ch. J. Jones, and Raymond, (Dolben hæſitantc) 
1 judgment was given for the plaintiff. 2 Show. 211. pl. 219. 


tirover, be- 


cauſe trover Trin. 34 Car. 2. B. R. Putt v. Royſton, 


and treſpaſs 


ac ſometimes actions of different natures; for trover will lie where treſpaſs vt & armis will not; as it 


I deliver my goods to one to keep for me, and I afterward; demand them, and they aie not delivered, 
here trover will lie, but not treipaſs: becauſe here was no tortious taking; but where there id 4 
wrongfu! taking and detaining the goods, the plaintiff may have gither treſpais or trover, and in ſuch 
caſe judgment in one action is a bar to the other, and the rule is, viz. wher*foever the ſame evidence 
will maintain both the actions, there the recovery or judgment in the one, may be pleaded in bar to 
te ether, and this will not claſh with Ferrer's caſe; for here it is to be preſumed that the plainr:it, 
in dhe 5:3 action, had miltakea li; action, by biinging treſpal, vi & armis, whereas le had no cee 

| vb 


Bar. 


to prove 2 wrongful taking, but only a demand and refuſal, and for that reaſon the verdict paſſed 
againſt him in the action of treſpaſs, and therefore he was obliged to begin again in trover, 
2 Mod 318. S. C and the court were of opinion, that trover will lie where a treſpaſs will not, 
and if the plaintiff has miſtaken his action, that will be no bar to him, 3 Mod. 1. S. C. 
adjudged by 3 judges, for the plaintift, Pollexf, 634. to 645. S. C argued by the reporter, 
and lays, judgment was given for the plaintiff in the action; but a writ of error intended. 


Skin. 48. pl. 2. Foot v. Reſtal, S. C. adjornatur; but ibid 57. pl. 1. adjudged, Nifl, —— 


But in the caſe of Lechmere v. Toplady, Show. 146. Hill. 1 W & M. it was held, that judg- 


ment in treipaſs on a ſpecial verdict is a good plea in bar to trover brought for the fame god. 


See tit. Actions (L. 5) pl. 35, 36, 


T. brought treſpaſs of aſſault and battery in B. R. againſt 
8.4 to which 8. pleaded fon aſfault demeſne, and found for the 
plaintiff, Afterwards S. brought en of aſſault and battery 
againſt T. in C. B. and T. pleaded this verdict and judgment in 
bar; and the court would not ſuffer this action to proceed. 
Cited Skin. 58. Mich. 34 Car. 2. by Pollexten, Arg. as the caſe 
of Turbervill v. Savage. 

30. If there be two obligees, 2 and debt is brought againſt 
ene, and he pleads non eff "faftum, and found for the de- 
fendant, an action may be brought againſt the other; but if he 
pleads conditions performed, and found for him, it is otherwiſe. 


Skin. 58. Arg. pl. 1. Mich. 34 Car. 2. B. R. in caſe of Foot . 


v. Raſtall. 

31. The plaintiff declared in an action of covenant, that The reaſon 
whereas the defendant had covenanted and agreed with the euer 
Plain not to releaſe to J. S. without the plaintiff's conſent, that is naught, 

1:tavithRanding he had releaſed to him, and this declaration being ill, is, becaute 
judgment was for the defendant; and after the plaintiff brought 3 
n;ther action, and the defendant pleaded this in bar; and upon a releated to 
demurrer, the counſel for the defendant urged 6 Rep. 7. and J. 8. and 
Dyer, and the counſel for the other fide cited Mod. Rep. 207. eee ee 
Che court took a difference between a bar and demurrer ts the declu- plaintiff”s 


ration, and a Judgment upon a demurrer to the plea, or upon a ver- conſent, and 


Jo for augbt 


dic or confeſſion; for in the caſe of a demurrer to the declara- pars :: 
tion, the right was never tried. Skin. 120. pl. 15. Trin. 35 Car. 2. vas with 
1, N. Coppin and Steymaker, ir, and then 
it is no 
breach of covenant, Skin. 120. Coppin v. Steymaker. 


32. In replevin the defendant avowed, and there was a de- 
Jemurrer to the avazr * Ec. and after a new repler „ Was brought, 
and this judgment pleaded in bar, and they could never get over 
it. Cited by Pollexfen, as a caſe wherein he was of countel ; 
and yet he laid an avow ry is like to a declaration. Skin. 120. 
Coppin and Steymaker. 

33. Recovery in a former action by A. and B. for throwing 
devon their houſe, and ſpoiling goods ; upon which was a verdict, and 
140!. damages, is a good bar to an action of treſpals brought 
after by A. alone for damages, /ittle var g from what was l- 
ledged in the former afliim, as loſs of trade, &c. 3 Lev. 179. 
Trin. 36 Car. 2. C. B. Barwell v. Kenſ; eV. 

34, Recovery 1 moves, or baltery againſt an 211} S vueut perſon, 1 13 


Vor. 1 "a | 2 bar 


28 


1 1 
„ 8 * 5 Ga AS 2 
" —_ AR - 8 1 : ne ps e 
> e e oY 1 


4 n PP . 


2 Salk. 17. 
pl. 5. Fetter 
,.. 
201102. d ac- 


1 Salk. 17. 
pl. 5. S. P. 
and by Holt 
Ch. ]. in 
treſpaſs the 
grievoulneſs 
or conſe- 
quence of 
the battery 
1s not the 
ground of 


: the action, 


but the 
meaſure of 
the dama- 


"Far, 


3 bar to ſuc any other of the parties. Arg. Show. 168. Trin, 
2 P. & M. 

* 35. Debt was brought upon a bond 77 Vr performance of covenants. 
The detendant plended in bar, that for all the breach eg, till fuch 
4 time, he Bad brought covenant and recovered d amages, and that 
there was no breach fince that lime; and demurrey, and judgment 
for the plaintiff; for by the very plea the bond was fortcited. 
12 Mod. 321. Mich. 11 W. 3. Pierce v. Hutchinſon. 

36. After recovery of damages in aſſault, battery, &c. no ac- 
tion will lie for ©; equentiol damages; as where, after ſuch re- 
covery, a piece of the man's Kull came out. 12 Mod. 542. 
Trin. 13 W. 3. Fitter v. Veal. | 

37. Recovery i in treſpaſs and 8 is a good bar in mathe, 

r _ 12 Mod. 543. Lin. 13 W. 3. Filet v. Veal. 

If A. <vound B. and he thereof die - win the year, through 
P by aha uinefs of ſurgebnt, yet it is felony in A. per Holt 
Ch. J. 12 Mod. 544. Trin. 13 W. 3. in cafe of Fitter v. 
Veal. | | 
39. And if A. brings an action for ⁊berdt actionable in them- 
ſelves, and recover damages : and ofter, by reaſon of the words, 
ſhe /fes a huſband, yet no action wil he after for the ſpecial 


damage; per Holt Ch. J. 12 Mod. 544. . 3. 


40. So if the words be actionable for ſpecial damage, which 


the party has ſuffercd by rcaſon of them, and for that damages 


are recovered, and after the party has anther ſpecial damage z per 
Holt Ch. J. 12 Mod. 544. Trin. 13 W. 3. 

41. An action of treſpaſs for battery ind Ing is not 
ke the caſe of a nuſance in erecting a pent-houſe, whereby the 
rain falls in upon my houſe or garden; or topping my lights, 
wherein I ſhall recover damages for every new hurt in nfl nitum ; for, 
firſt, the battery i ir a tranſitory Wu and the nufſance is a continined 
one as long as 1t laſts; therefore damages cannot be recovered for 


it at once. 2dly, Every new rain that falls, or every light that 


is ſtopt, is a new nuſance ; but ev ery new ill conſequence of the 
battery is not any new wrong of the defendant, Et per tot. 
cur. jud' pro defendant. 12 Mod. 544. Trin. 13 W. 3. Fit- 
ter v. Veal. | 


es, which the jury muſt be ſuppoſed to have conſidered at the trial; and judgment for the de- 


dant. 


(B. 2) Judgment in one AQion, where a Bar 
in another Action, though brought by or 
againſt another Perſon, it being for the ſame 


Thing. 


And though 1. TWO are lend, confunctim & diviſim, and the obligee re- 


he has that 
one in exe - 
cudicn, Ee 


covers againſt one of them, and does not ſuc execution, 
yet he may have a ncw action * ihe other if he will, ſo the 
nature, 


10 
Cy 


ther agteed, that the very judgment was a ſaſhicient bar, quia tranſit in rem judicatam; and the 


Bar. h 29 T 


nature of the decd is not changed by this recovery, ce. 9 E. 4. ge 


- the other | 2 
— 1 Zt. . * 43 
5 1. a. © I © per 1 : 4110 take 


Lim in exe- 
cutlon Ae, becauſe execution is not a ſatisfaction; ay if the one ſati:fies the plalntiff, le ſhall not 
have execution after Br. Executions; pl. 132. cites 20 H. 8. per tot. cur. in C. B. 

In caie of an obligation aga nit two, cach of 3 is chargeable and liable to the intire gebt, and 
therefore 2a recovery _ the Une is no bar ns the other till ſatis faction; per cur. Tio, I 74. 
in pl. 4, Jrin. 3 JaCe B. R Yelvy. 67 „ iter, cites 4 H. 75 22. — See 5 Rep. 86. 1 
b. Elumfic!4's cate, As to him again Gy whom the judgment is, it is become a record ; but as 3 


tu the other, it continues a Writing as it was before; per Cur. & Ri p. 40. b. 1 as; netic of the 2 
obligat ion is not changed agalaſt th other, bat that the obligee may have cba. ef debt upon the tame E 
OD ization ar, iinkt 7 Och i ebligor, «4 nd 72 W 27 b gad Nuit e {+ 1 10 tum, not Wh; h rand! ng th 1e judg nent 5 
aga¹αt die other. C Nep. 45. . C. 4. ich. 3 Jad. C. BD. in itigeins's caſe. ; 
. 4 ? 7 , 7 # 

2, If geodi of the baikr buen, and he recovers damages, the 1 ir the 

be 1 7 5 3 13 ©. et FL(Qe. J 
2. Ja. Fl {Dat Nzi It VC afiiun Zier » 51. reſpaſs, pl. 442. cites vers firſts 7 
20 H. 7. f. | Br. Ibid, 


3- In treſpaſs for battery of his ae the maſier may recc- 
| ſervices, ana Vine ervant for the Barter. Pr. Treſpaſs, 
2 cites 20 H. 7. | 

It ſeems that if terimr rcon in efeTiment, and re-enters, 


2 
* 
C 
bh 

* 
* 
> 
— 


33 72 Hall not have die. . Treſpals, pl. A 42. Cites 20 H. 
775 
5 of. tenant by fiat to-1m7 ebm tenant by elegit .. CC. 


Treat pl. 442. cites 20 Hl. 5 

6. In trouver and conv rſion of certain plate, the deſendant “ 
pleaded that at another time the p/aintiff had brought his action againſt * 
J. S. for the ſame plate, ſuppoſing the converſion to have been the plea 
by him, and in that action he had recovered. 20 0; dimazes, and adjudged 
had J. S. in executicn for thoſe damages. Relolved a good bar; AY 
and it was faid; if one have cauſe of action againſt two, and Broome v. 
obtains a judgment againſt one of them, he ſhall not have any W e 
{rment Per Ot, . {or the de- ary 


remedy againſt the other; and judy 
fenen J]. 73, 74. pl Trin Jac. B. R. Brown v. was tak 
10 o * » FI / . } * 3 42 * 3 . . . 4. . as 2 en 


£ 
— 
* 
L 


55 


Wootton, by the 

court be- 
tween a thing cer*ain and uncertain; as where two are bound in 1ccl, to J. S. jointly and ſeverally, 
a lecòvery and execution agalnſt one is no bac againſt the other; for ezecution is no ſatisfaction of 
the 1col, demanded. But where treſpal), s is dne by tw3, which refts : my i in damages, and the plainti itr 
reccvers again the one, and has exe-uticn, there it is a good bar againft the other. And it was fur- 


thing uncertain is now by the apr nt made certain, and thereby altered and ch anged into a 
thing of another nature than it was at firſt, and therefore he cannot reſort to demand the unce rtainty 
again, the firſt judgment be ng a bar to it. —— The fame law of a battery againſt ſeverol, 
end recovery had again one. Ibid. 69. cites it as agreed the ſame term, in cafe of Hickman v. 
Poynes., 


7 


(C) Action upon the Caſe, Par [to another Ac- | 
| tion on the Cale, | 'Y 


I. IT the defendant be found not guilty in an action upon the 2 Brown!. 
caſe for words, yet this verdict, if u judgment be given 122. 8. Co 

S 1t wag 

thereupon, ſhall be no bar of another action upon the caſe for the N by 


D 2 , ſame 


A'- 
30 Oat. | 
= that ſame words. Mich, 9 Jac. B. between JacoB AND SOWGATE, 
judgment ; | : 
hould'be per curiam. 1 
given for the defendant, nin. But Prownl. 11. Jacob v. Songate, Trin. o Jac. S. C. agrees 
with Roll ſupra, that it was adjudged no bar, becauſe no judgment waz given in the ſirſt action, and 
fo judgment entered for the plainutt. | 


[2. In an action upon the coſe,” upon a promiſe, if the plainti 
declares, that in conſideration that he demiſed to the defendant a houſe 
:r a year for certain rent, and delivered the key thereof to him, the 
defendant did afſiume, at the end of the year, either to deliver the po/- 
Non ar give 51. 10 the plaintif, and for the non-delivery of the 
poſſeſſion or payment of 51. the action is brought; it is no plea 
in bar of this action for the defendant to /ay, that the plaintiff had 
nothing in the houſe at the time of the demiſe, for if it ſhould be ad- 
mitted, yet the delivery of the key and poſſeſſion is a ſuthci- 
ent conſideration to bind the defendant, either to re-deliver the 
poſſeſſion, or give 51. Mich. 13 Car. B. R. between Pact 
axD LowxtEs, adjudged upon demurrer. ] | 


£31] (D) In what Caſes a Diſcharge pro Tempore ſhall 
be a Bar. And how, 


TT _ I. Jy debt againſt executors who plead plene adminiſiravit, and it 


Ss is found for them, the plaintiſf ſhall be barred, and after 
facias; for goods came to their hands by recovery or otherwiſe, the plaintiff 
by the ſhall have another action of debt de novo. Br. Dette, pl. 92. 
judgment . 5 
the record Cites 19 H. 6. 37. per Markham. 

15 deter- 


mined per Martin; quod tot. cur. conceſſit. But Brooks ſay: quzere inde; for it ſeems that debt does 
not lie after the plaintiff is once bar.cd. Br. Exccutor, pl. 85. cites 4 H. 5. 4.—8. P. Br. Dette, 
pl. 105. Cites S. C. 


2. So in debt againſt the heir, who pleads rient per deſcent, and 
after aſſets comes to him, in a new action he ſhall be charged, and 
the firſt matter no bar. Er. Dette, pl. 92. cites 19 H. 6. 37. per 
Markham. | ä | 

3. Where a man grants to his debtor that he Hall not be ſued 
before Michazlmaz;, this is a good har for ever. Br. Grants, pl. 58. 
. 7. 23. | | 

4. Grant that a man hall not be diſtrained for three years, or that. 
he ſhall not be impeached of waſte; theſe are good bars, and the 
party ſhall not be put to his action of covenant. Br. Grants, pl. 
58. cites 21 H. 7. 23. | ; 


Bar, 


(E) In what Caſes a Man may be reſtored to his 
Action. 


4. | F a man who has title of action of aſſiſe of mortdanceſlor 
I diffeiſes the tenant, and the tenant recovers by afſiſe, the other 
rs reſtored to his aſſiſe of msortdance/ter ; for the eſtate and laſt 
ſeiſin is now defeated. Br. Reſtore, pl. 3. cites 5 Atl. 1. 

2. A man died /oiſed, and the land deſcended to M. N. and af- 
ter F. S. aboted and died ſciſed, and his heir entered, and the heir 
of W. N. entered upon him, againit whom the heir of J. S. brought 
a/lcſe and recovered ; there the heir of W. N. may have .aſſiſe of 
mortdanceſtar, and confeſs and avoid the recovery in afſiſe of novel 
di/ſo1/1n for he is reſtored to the firſt action. Br. Reſtore, pl. 
4. cites 10 Aſſ. 16. 


3. In «fie the plaintiff was outlawed in aftion of treſpaſs after 


the diſſeiſin, and after obtained charter of pardon, and brought afſiſe, 
and the defendant pleaded the cutlazury in treſpaſs in bar, and the 
plaintiff ſhewed the charter of pardin; and by this the aſſiſe hes 
well of the firſt diſſeiſin, without title after the outlawry; for by the 
charter of pardon the plaintiff is reſtored to his firſt action, viz. 
the aſſiſe, without other ſeiſin or entry after. Br. Reſtore, pl. 7. 
cites 13 All. 5. | | 

4- A man recovered by ſcire facias upen a fine, and made foeff- 
ment upon condition, and re-entered for the condition broken, and the 
tenant reverſed the firſt jndgment, and execution thereupon by 
writ of diſceit, and entered; and the firit plaintiff brought ano- 
ther ſcire facias to execute the ſame fine, and the iſſue taken 
it the feoffment was ſingle, or upon condition. Br. Reſtore, 
pl. 2. cites 38 E. 3. 16. 

5. Dower of the paſſiſſien of the barem of the demandant. The 
tenant came and faid that fine was levied between F. E. and 
the tenant, and that the ſame tenant brought ſcire facias upon the 
ſame fine againſt the ſame feme now demandant.; and fhe ſaid as to 


parcel, that fhe held of the doxvment of the ſame baron, and of wheſe 


dowment fhe nzw holds of the affignment of IVV. C. and prayed aid 
of him; and ts the reſt, that ſhe held for term of life of the demie 
of this ſame W. C. and prayed aid of him ; upon which came the 
prayee, and they pleaded feoff ment of the baron, to 2rhom the remain=- 
rer of the fee-f:mple by the ſame fine was intailed, to whom the now 
tnant and then plaintiff in the ſcire facias Jaid that riens paſſa by 
_ /he deed; and after the prazee made default, and th now demand- 
aut, then tenant, maintained the ſame plea which was found againſt 
the feme now demandant ; by which the now tenant, then plaintiff 
in the fcire facias, had execution ; judgment if againſt this recovery, 
againſt herſelf, ſbe fha!l be received te demand dower, and the de- 
mandant demurred, inaſmuch as this recovery affirms the poſſe{ſion of 
the baron; for by his pretence the feme, by ſuch recovery, is re- 
ſtored to her firſt action; but the beſt opinion was e contra, and 
that when ſhe is lawſully in, in dower, and loſes by recovery, 


D 3 d. 14 


Br. NMort- 
danceitor, 
pl. 4. eites 
Ss Co 


Br. Sci. Fa. 
pl. 88. 
cites Is Co 


1 I — * 
e 2 1 * 
- * 


| 
' 


Br. Sci. Fa. 
pl. 60. cites 


5. C. 


331 


Var. 


that in this cafe ſhe has no remedy but by writ of error or at- | 
taint, or writ of right, and ſhe upon this eſtate cannot have wrir 


of right; and it was ſaid; that it was folly in the feme that the 


had not 0 that ſhe gras in dower, ready to be attendant to 
whom the court ſhould award, and upon ſuch plea ſhe ſha!l 
hold the poſſeſſion, and the reverſion f. Ball go to him who has 
right to fr, Per Belk. but when one is in by tort, as by diſſeiſiu 
t. a a, ent to the hair of the £ Ferfur, or by entry upon 4 diſcanti— 
nuance, anda the Lei r of * the 4 1 the d. diſconts, mee recovers, there 
the diſe r, or the foine, or FM beir, all bab in the one caſe writ 
of entry, and in Fa other cui in vita; contra where de 4v22 15 in by 
rightful title J ofes by Fecovery, ke 2 AS 719 remedy but by attaint, writ 
of error, or writ of right. But * Clopton, this is 3 the 
iſue is upon the entry; but if the iſſue be upon a re elcaſe, ar 
other point which goes to the tenancy or to the ri! va there, if 
this be found agai: iſt him, he ſhall not be reftored to the firſt 
action. Note the diverſity by him; but qure of his opinion 
thereof. And per Wich. where /and is recovered againſl the baren 
1 n dilatery, as nontenure, miſnaſner of the vill, &c. there the 
eme Pall have diver, and may falſify the rec: ery; for this does 
not falſify the poſſeſſion of the baron; but contra it ſcems p51 
recovery 1211 dilatory again/t the feme herſelf, being in iu en 
Note the diverſity. Br. Reſtore, pE t. cite 3.7. 

6. An 4 5 had title by fine, executary and entry, and he upon 
zohom he entercd oufted him, and the 10 int brought * and the 


_—_— pleaded. to the affife, and the jury Joo e defendant 
in the aſſiſe; # that the infant pla: ntf Was 0071 i, % rea afen that 
there <vas a 8 evinch was nat pleaded by inf, by which 


the plaintiff was barred of the ae: z * yet 155 after brought 
ſcire facias to execute the fine, and the tenant in the aſſiſe pleaded 
record of the aſſiſc, by which the now plaintiff was barred in 
the aihte, and yet the plaintiſf recovered, and was not barred 
by the firſt judy zment, by reaſon that he was an infant at the 
time of the judgment, and this notwithſtanding the fine was 
executed in the N oy 855 firſt entry. Quod mirum. Br. 
Reſtore, pl. 6. cites 7 H. | 

7. In ſome caſe the A may be revived by writ of error, 
and in ſome caſe the nfim; as where an exc <Cp! jon to the writ 
is awarded good, by which the writ abates, and after the other 
reverſes it by error, the original is revived, and he ſhall have 
writ of reſummons; but if 4 i/! bar be adjudged god, and the 
demandant reverſes it by writ of error, he is re ſtored to his action. 
Brooke favs, ſec elſewhere if in ſuch caſe the eourt will not 
award that the demandant recover; and ſays it ſcems they will. 


Br. Error, pl. 7. cites 9 H. 6. 28. 


8. If a mon intrudes after the death of my tenant fer life, * F 
bring writ of intruſion, and recover, ard after make feaff ment to a 
ftranger, and after the intruder reverſes the firſt judgment by writ 
of deceit, error, or attaint, there I am without remedy, and am 
not reſtored to my firit ation, and writ of right does not lie; 


for my feoſſment . my right to the tcoitee, who baue, 
eV 


Bar. 


reveſt it in me by the reverſal of the recovery. Contra, 
if he had not made feoſfment. Er. Reſtore, pl. 8. cites 


o i ( : . | 

9. If a man enters where his entry is nat lawful, as the heir in 
til after his diſcontinuance, or the heir of a fene, or the feme ber- 
ſelf after diſcontinuance, and the other upon whom he enters re- 
covers againſt him there lic, his heir in tail, or the feme, or 
her heir, is reſtored to their firſt action of formedon, or cui in 
vita, Br. ore, pl. 5. cites 23 H. 8. | 

10. But if ſuch who enters where his entry is not lawful, 
makes ferment, and the cher pon whom he enters recovers, now 
the firſt action is not reſtored to the iſſue in tail, or to the feme, 


or to her heirs, by reaſon 0: the nent, which extinguiſhes 


right and action. Ibid. 7 

11. But if ſuch who to enters, makes feaffment upon condition, 
and for the condition broken re-enters, bej ore that he aii whom he 
enters has recovered, and he recovers after the re-entry made bx : 
the condition; there he who made the teoftment upon condition, | 2 
is reſtored to his firit action; for the entry by condition extin- 


guiſhes his fcoffment. Ibid. 


(F) Bar. Good to a common Intent. 4 

1. IF a bar be good to common intent, it ſufficeth. Br. Barre, Heath's 4 
pl. 41. cites 9 Ed. 4. 12. by Moyle. 3 4 

| Er. Pagre, 4 


rl. $7, cites 21 E. 4. 83. that a plea in bar by matter of fact, is good to a common intent. 
Ihe defendant in maintenance did plead, that the party was his ſervant, and that he did retain 
A. to be his counſel; and for the reaſon aforeſaid it thall be intended, that he retained bim with 
his lervant's money, and not with his own money; quod nota. Heath's Max. 54. cites 21 Hy 
6. | | 

A bar may be good to a common intent, though nut to every intent, as if delt be brought againſt 
five executors, and three of tbem make default, and two appear and f lend in bar a recovery bad again 4 
them two of zool. and that they hawe nothing in their Eands over ard ab:we that ſum. If this bar. 4 
ſhould be taken ſtrongeſt againſt them, it ſhould be intended that they might have abated the firft ſuit, | 
b-caule the other three were not named, and fo the recovery not duly had againſt them; but according 
to the rule, the bar is good. For that by common intendment it will be juppo/ed chat the tæuo others Ez 
did only edminfler, and to the action well con idgted, rather than to imagine that they would have bY 
loit the benefit and advantage of abating the firit writ. Heath's Max. 54. cites Touchſtone of Prece- | 


147% 


gents, tit. Pleas and Pleadings, fol. 192. reg. 7. 
So if a bar hawe matter of ſubſtance in it, ard be good to common intent, it is ſufficient, albeit ' 5 

ir be not gad to every ſperial intent; as where one ſues as executor, and the defendant jaith, that the 

teſtatar made the plaintiff and one F. S. executors, and does not fay after this, that he did not 

mak? the plaintiff executor, yet this may be ſufficlent. Heath's Max. $5. cites 3 H. 7. 2. 


Flowd. 26. by Cooke Serj. Arg. Pl. C. 26. a. Cites 33 H. 6. [but I do not obſerve S. P. at 


plaintiff may have a particular eſtate. Heath's Max. 55+ Pl. C. 26. a. cites Irin. 10 H. 7. 1 


H. 7. 2. ; 
: So in treſpaſs where the defendant pleads that the place is bis freeho/d, this is good, yet the 


2: % 

23 . i Joe * 
So upon an ebligation to perform covenants, the detendant alledgeth two covenants, and ſaith 

he hath performed them, and doch not ſay there are no more covenants in the deed to be by him 


performed, yet it is good ; for it ſhall be intended there are no more for him to perform, Heath's 
Pl. C. 26. a. cites 6 E. 4+ I. S. P. and Fitzh. Bare 89. and Er. Condition, 


Max. 55» 
bl. 144. . e. 


2. But | 


D4 


— i ny nn a 
'< — — 


* — 


34 - Bar, 


S. P. Br. 2. But if the defendant pleads in bar a recard or * Moppel, that 


Brrre, pl. 6 f | | 
$>. cre; » Muſt be certain and good to every intent. Heath's Nax. 54. 


. 4 Cites 22 E. 4. 83. 

Sz. that an q 

extoppel ought to be god to every intent, per Prigzs, 

| | - 
3. If a /ea/e be made 1% A. and B. fer life, the remainder 10 C. 

end if C. all die during the life of A. cr B. then that it fball re- 
main to E. for life, ſi ipſe vellet efſe reſedens, Wc. and E. (being de- 
fendant) pleads his e after the death e of A, nd B. and C. and 
doth ut fay when they died, yet held to be good in a plea in bar: 
zr if it be a condition, it {hall be intended that the defendant 
did enter as ſoon as his title accrued; and if the cafe be other- 
wiſe in truth, than by common intendment it is taken to be, the 
plaintiff muſt ſet it forth in his pleading, as in a formedon in 
aeſcender, if the tenant pleads in bar a releaſe of the demandant 
without warranty, it is good; and vet the releate might be made 
by the demandant in the life of his father, and then it is no bar 
to the iſſue. Heath's Max. 56, 57. cites Plowd. 32, 33. [Paſch. 


8 4 E. 6. Colthirſt v. Bejuſhin.) 
So if one 4. But ns ſubſtantial part of a bar may be omitted. As where 


ſaith he 
was {ord of ONE is Sun, to do a thing betæueen ſuch and fuch a time, and the 
@ mancr, defendant faith that he did it, er did it before the day, this 18 not 


and entered ſufficient, but he wu? fhew that he did it 22 a 40 within the 


for an alien - 
Fries in fins. Heath's Nax. 5 5 0 


morima'n, 

and do not ſbeco that be did it ⁊vithin the year, this ſhall not be intended unleſs it be ſhewed. 
Feath's Max. 55. Pl. C. 27. b. cites Hill, 3 H. 7. 2, b. S. P. by Doderidge J. 
Lat. 171. & ibid. 172. Jones J. agreed. Vet per Plowden 28. if one fleads a fooffment in bar, it 
Nall be allowed as od, aldeit it g be an infant, or per dureſi, Se. un leſs it be ſhewed on the 
other fide. Heath's Max. 55. — bl. C. 27. b. S. P. And if the fr covenants with the lefſees 
#bat if bebe: ee cvit bin the t. Try that 2 Hall tawe as mucò other land, ne muſt 2 that be was 
cuſted on fuch” a day in certain Within the term. Heath's Max. $5, — Pl. C. 27. b. S. P. Arg.— 
Is to plead in bar, bat F. S. did n 2 ard R. S. ents red as ſon and her te kin; thi 15 5 thougd 
he ſay nc: that be <vas bis beir, tor chat ſhall be intended, and the beit (hall de taken for the Celend- 
ant. Heith's Max. $0. Pl. C. 28. 3. —— ad in 2 e if the tenant p.cads in bar a ar- 


ſcent to the plaintiff and tus ethers, and that be bath the eſtate cf one »f th em 3 it is good, vet 
he might have it by diſſelſin; but it ſhall be taken in the bett lenie, ng it ke had it Jawtully. 
Heath's Max. 56. Pl. 48. ko „ So where the 2 er it terant pur aut 


wie, and the beir plead: that be entered as beir 15 bin, and ſays not that 1 e deren firit after hi. 


death, for eccafanti can edlitur. Heati:'s Max. 56. Fl. C. 28. b. cites Fitzh. Barre 73. & 


Br. Aſliſe 271. in 27 Aſſ. 31. 


5. Debt againſt an executor upon a bond of the tefatar. The de- 
fendant pleaded a flatute acknowledged by the taten, &c. and 
averred that he has nat, nor at the day of the bill brug! t, he. had. 
nat any goods which awere the tejtatir's tempore merits fur, in ins 
hands to be adminiſtered, unlefs 70 ſatisfy the faid flatute; and 

n demurrer to this plea, it was objected that it was ill, be- 
cauſe the defendant might have goods liable to debts, though they 
were not the teſtator's goods tempore m mortis ſux; but all tlie 
court except Williams J. held it well, the bar being good to a 
common intent, and it {hall not be intended that he had ſuch 
affets, being ſpecial afſets, unleſs it was ſpecially ſhewed ; and 


denicd the 7 H. 4. 39. which was cited to be * law in that 
point, 


Baron and Feme, 134 


point, and judgment for the plaintiff Cro. J. 131. pl. 4. Mich. 

4 Jac. B. R. Gewen v. Roll. | | 

6. Though a bar ihall be taken good by a common intent, yet 
when the bar depends vp5n circumſtance, there in pleading the 
matter he muff fheww it to be within the circumſtance. Per Dode- 
ridge J. Lat. 171. Trin. 2 Car. 

7. Debt upon bond for quiet enjoyment from the time, &c. The 
defendant pleaded, that after the making the faid bond 72 the day 

of the bill the plaintiff had enjoyed the lands; and upon demurrer 
to this plea it was objected, that the detendant does net ſay, a die 
confeionis ſcripti ebligatorit & ſemper poſt confectionem, &c. ſed U 
non allocatur; for the bar is good to a common intent, and it 
ſhall be intended that he always enjoyed it, unleſs the contrary 
is ſhewn. Cro. C. 141. pl. 6. Trin. 6 Car. B. R. Harlow v. 
Wright. - 

8. The reaſon awhy a bar is good to a common intent, is be- Heath 
cauſe it Is te excuſe from a charge. But a replication muſt have a 3 57• 
general certainty, becauſe it is to deſtroy the excuſe of the de- 
tendant, which is always received favourably. Per Holt Ch. J. 


12 Mod. 665. Hill. 13 W. 3. 


NS) 
Un 
La 4 


For more of Bar in general, ſee Abatemenc, Actions, Judg: 
ment, and the pleadings under the ſeveral other titles. 


= Baron and Feme. ; Fol. 340. h 


(A) Who ſhall be 5 ſaid to be Baron and Feme. 


. the banes 
be defeated. 9 UH. 6. 34.] . es. 
| lals ze 
made in facie eccleſiæ, this is ſufficient to us, and whether it be lawful matrimony or not, is nothing 
0 us, per Paiton ; but per Cavendith, notwithſtanding the celebration, the court ſhall take notice 
whether the eſpouſals ale lawful or not, Ibid, 


[1] F a man eſporſes is m:ther, they are baron and ſeme till it For when 


1 


[2. If a woman takes a 2d hyſband, living the firſt huſband, this _ _ 
is void marriage by our law, as by the ſpiritual law. Contra 1. 4. ) 
9 H. 6. 34.] | (F) pl. 1. 


S. P'. Arg. Mo. 226. Adjudged that where the huſband took a ſecond wife, the marriage way 
void ab initio, and ſhe was always ſole, and there needed no ſentence of divorce, and ſuch divorce is 


only declaratory, Cro. E. 8, 857. pl. 25+ Mich. 43 & 44 Eliz. C. B. Riddleſden v. Wogan. 


oy 
{ Th 
1 
1 

Ut 


25 Baron and Feme. 


* i 

F.. Battare K x a man oaptizes the couſrr of A. S. and aſter marries ww:t5 

LN & A. S. they are baron and feme till a divorce. 39 Ed. 3. 31. b. 
bee it | 

ms was looked upon as a foi ritu 22] wm e ſo as their in'ermorriage was prohibited, and as I think, 

s. — dee tit. Bal- 


J remember Sir Paul Rycaut mentions to be ſtiil obterved in che eaſtern chu che: : 


taco), (A. 2) pl. 4» and the Locks chere. 


Pr. Paſtar. Faq, So if a man takes his er to wife, they are * and 
8 Dis. 2. = * 80 
es ec Femme till a divorce. 39 Ed. 3. 31. b.] 


Baftard, (A 2) pl. 3. S. C. 


» Fizh. ['5. If a man takes A. . to qv! fo by dureſs, though the marr:: 100 


Corone, fl. be folemnized in facie eceleſiæ, vet it is me rely void, and they ars 


86. cites 
Aich 11 H. not baron and ſeme; becauſe th: ere is not 
18.5. C. not be a marriage 2v/th5ut a Hẽbñt. Dubitetur * 


_ 2. 

1 pl. g 7 19 H. Te — Fe 

Tri 1s H. 7. Keble v. Vern-n. D 13 a. Marg pl 61 ſays, that Noy attorney general held, 
that marriag ze by dureſs was good, contrary to the opinion of Frowike, Cro, | Relw | 52. becaute 
otheruiſe upon fuch allegation, divorces will be frequent to fatisty mens Juſts, an: Cites Fitzh, At- 
Bcehment ſur Prohibition 3 an1 11 H 4. 13. and Swind. 241. Marriage by force ba. dure 
ef the feme is void, and tre! re thereof well lies; per Windham J. and cites * as by Babington, in 
. 4 67. 5. 2 lust. 587. S. P. cites it H. 4. 14 Rot. 17 H. 6. No! nb. 15. 
—— (Lady) Butler's caſe, Sce 7 Mod. 102. Mich. 1 Ann. B. R. the 2 Deen v. Swanſon & 


See tit. Marriage (H. a) per totum. 


any conſent, and ca 


3 
Ft H. 4 2 


71361 f g ä 
6. If a woman, after car bw I kincaw/edge of her Buſtund, enters into 

religion without the conſent. of her huſband, and the huſband after 

takes another wile, this is void; becauſe he may deraign his 


PRESS 


wife. 18 H. 6. 33. 


[J. Sz the ſecond marriage would be void, Hough the wife had 


entered into religion by the a/Jent of the baren; becauſe the baron, 
by his affent, had i in a manner vowed — 
y are baron and 


Paſtard | [8. It an idiat a nativitate takes a wife , the) 


pl. 8. feme in law, and their iſſue legitim: te, for he may conſent to a 
1 


S. C. cited marriage. 


Sid. 112. judged upon a fpecial verdict.) 
Br. Ver- 9. If a man takes the order of a deacon, and after takes ab. 725 
dict, pl. er. this marriage is not void; for the iſſue is no baſtard. * 21 l. 


— 72 39. 19 H. 7. Baſtardy 33. adjudged by advice in the 5 HM 


rardy, pl. chamber.) | 
* [10. So if a prieſt takes a ꝛbiſe, this not void, but they are ba- 
nota bene, ron and ſeme. 21 H. 7. 29. 19 H. 7. Baſtardy 33. per 
gala nemo Frowike. 


3 [11. So if a nun takes Luſband, it is not void, but voidable, 

Baſtardy, contra ibidem, per Vavilor, } | 

_- | : 

cites S. C. 2 Inft. 637. Ld. Coke ſays, that it appears in our books, that if a dea- 
profeſſions ; 


an or ſecular priet had taken wife, the marriage was not void, but voidable cauſa 
and if either party bed died before divorce, their iſſue had been le gitimate, and thould hige inherited ; 
for that deacons and prieſts within England were not votaries, that is, had not vowed chaſtity; but it 
a monk or a nun had married before the ſtatute of 32 H. L. cap. 38. and of 2 E. 6. cap. 21. and this 
act of 5 E. 6. the marriage had been (as it was then holden) merely void ; for that they had taken a 
vow of chaſtity, as it appeareth by our books in 5 E. 2. tit. Non Hability 25. 19 H. 7. tit. Baſtard' 
33. 21 H. 7. 39. b. for avoiding of which ſcruple, the ſaid acts of 32 H. 3. 2 E. 6. and 5 E. C. 


WCIre made. 
5 1 


Trin. 3 Jac. B. R. between STILL axND WEsrT, ad- 


. . * . Fad * » * . 
ante annos nubiles, or what time the law has appointed for it; Popham ſaid 


Baron and Feme. 


[12. If a man within the age of 14, takes a wife above the 
age of 12, this is a marriage, and they are baron and feme de 
facto, ſo that tite baron may have treſpaſs de muliere abducta 

= * — r . . bl 
cum bonis viri. Trin. 12 Jac. B. between BrapsHaw AND 
FLETCHER, per Ccuriam. ] 
lib. B. fol. 117. — Br. Gard, pl. 7. cites 3 5 II. 6. 40. Is P. 
ce S. P. by Wank ford. iat. 90. 83. S 8. 
ple 41. Cites 3 


at Hat tm ſpe be opta viro. 


9 18 = 7. Ko » fy 7 
13. If a man marries a woman that is within the age of 12 


and after the woman at the age , 11 years difagrees to the mar- 
riage, this diſagreement is void, it being within the age of 
conſent, and ſo they continue baron and feme notwithitand- 
ing the diſagreement. Tr. 24 Eliz. . .. . . . adjudged, cited 
M. 4# & 42 El. B. R. by Coke. Co. 
Eliz. B. R. per curiam, between BaBINGTON AND WARNER, |] 


7 
. 


36 


The age of 
a teme fort 
conſent to 
Marriage is 
12 Vears. 
Br. Age, 
pl. 72. Cites 


My». 741. Arg. Cites 2 . 


Er. Age, 


E. 4. 7+ but (avs, that thoie of the ipicituai law lay, that it was not fo then, urlcjs 


M9. 575. 
ple 794. 
Varner v. 
Babington, 
S. C, the 
queſtion 
was, if ſhe 
ought to 
agrce or 
d: (agree 


„tat if ſie marries ann- 


ther baron infra annos nub.les, this ſhalt be a dilagreement 3 to Mhlen Fenner agreed; & adjornatur. 


m— pl. 16. 


[14. If a man marries a ⁊οσ man that is evithin the age of 12 
Fears, and after the woman a? 11 years of age di/agrees to the 
marriage, and after the huſband babes another wife, and has iſue 
by her, this is a baſtard; for the firſt marriage continues, not- 
withſtanding the diſagreement of the woman, for the cannot 


— — 
Fol. 341. 
— nuns 


1 


diſagree within the age of 12 years, and fo her diſagreement 


void. Trin. 35 Eliz. B. R. adjudged, 
42 Eliz, B. R. by Coke. Quære. ] 

O15. If a man of the age of 14 takes a 2w5m0n of the age of lo, 
the baron, when the feme comes to the age of 12, may dif- 
agree as well as the feme; becauſe in contracts of matrimony 
each ought to be bound, and equal electien given to both. Co. 
Litt. 79. [b.] 

(16. If a man marries a <vomen that is within the age of 
12 years, and after the feme, within the age of content, dif 
agrees to the marriage, and afler the age of 12 VEars marries ano 
ther, now the firſt marriage is abſolutely diffolved, fo that he 


cited M. 41, 


may take another wife; for though the diſagreement within 
the age of conſent was not ſufficient, yet her taking another 
huſband after the age of conſent, Mme the dijagreement, and 
ſo the marriage avoided ab initio. M. 41, 42 El. B. R. be- 
tween BaBINGTON AND WARNER, adjudged in a writ of error 
upon a judgment given in banco, where the fame point was allo 
adjudged, ] 


Mo. $75. 
Pl. 794. 
Warner v. 
Babington, 
S. & ie 
debt upon 
bond the 
detendant 


pleaded, that 


the feme 


had another - 


baron in full 
life; the 
plaintifs 
replied, that 


the ſeme ad annos nubiles diſagreed; and upon demurrer it was adjudged fog the plaintiffs, becauſe 
alter the age of conſent ſhe always cohabited with the ſecond baton; and fo a judgment in C. B. 
was affirmed in B. R. D. 13. a. Marg. pl. 61, cites S. C. and the ſecond marriage ad- 


Judged good, though the feme diſagreed within age, and ſays, that o was the opinion of Noy attor- 
ney- general, and Harriſon rcaler of Lincoln's-Inn, 1622; and Noy's rexton was, char the church, 
providing »gzinft change of luſt, had prohibited dtvorces, but in this cafe, under the age of 12 years, 
trere was no ſuch mitchict, 


(17. If 


x 


A 
"3 
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ny OI 


4 


" iin ſe: 
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* 
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264. 


S. C. & S. P. reſolved. 
8. C. cited Cro. C. 463. 


Baron and Peme. 


17. If an infant within the age of confent, as of the age of 
10 years, takes A. S. to wife, and after, when he comes to the age of 
14, they both being preſent together, /everally diſagree to the ſaid 
marriage, which difagreement is put in auriting, and the ſaid in- 
fant puts his hand thereto, and auer they agree again, and live to- 
gether as man and wife, this is a good agreement, and fo the 
marriage continues; for the ſaid diſagreement by parol is not 
ſuch a binding diſagreement, but that they may well after agree 


to the firſt marriage without any new marriage, for affection 


may increaſe, P. 7 Jac. B. between LEE axp As:ToON., adjudg- 
ed per curiam. | | 
18. But there; it had been if the diſagreement had been 
before the grdinary; for there they could not ever agree again 
to make it a good marriage. Tr. 12 Jac. B. per Warbur- 
ton, } 7 | | 
(19. If a man within the age of 14 takes a wife of full age, 
and after bringt a writ de mulicre abduta cum bonts viri, and 
efter comes to the age of 14, if after he makes any continuation 
of the ation, this ſhall be an agreement to the marriage, ſo 
that it cannot after be defeated. Trin. 12 Jac. B. per cu- 
riam. ] | | 
[20. If baron and feme are dared canſa adulterii, yet they 
continue baron and feme; for the divorce is but a menſa & 


thoro, & matrimonii obſequiis. My Reports, 14 Jac. * Mo- 
TaM axpD Moran, 44 El. 


+ STEVENS AGAINST ToTTE, Trin. 
2 Jac. B. Rot. 1815. between {| STowEL AND Wikks, adjudg- 
ed; and that ſhe ſhall not loſe her d2wer by this divorce. Quod 
vide Co. Litt. 33. b.] | 


Ss 


S. C. cited by Doderidge J. 3. Bulft. 
8. C. cited Arg. Roll. Rep. 426. T Noy 108. Powell v. Weeks, 
Godb. 145. pl. 182. Lady Stowell's cafe, 8. C. adjudged. 
S. Þ. declared per tot. cur. in the ſtar- chamber accordingly; 


dee (F) pl: 3. 8 ©. 


and archviſhop Whitgitt ſaid, that he had called to him at Lambeth the moſt ſage divines and 


eivillans, who all agreed to the fame. 
Noy loo. Rye v. Fullcumbe, S. C. & S. P. accordingly. 


Mo. 633. pl. 942. Hill. 44 Eliz. Rye v. Fuliambe. 
S. . Mar. 101. pl. 73. 


Trin. 17 Car. B. R. Williams's caſe ; reſolved, without argument by Bramſton Ch. J. and Heath 
A ry. alits, that it is within the ftatute of 1 Jac. cap. 11. and Heath faid that, by the 
of holy church, the parties divorced cauſa adulterii, might marry ; but pars rea not without 


kcence. 


[38 ] 


See Baſtard 


(B) pl. 18. 


— Sce tit. 


Marriage 
. 2) (F) 
} 


Atfirmed on appeal to the delcgates. 


21. If a man and a woman are married by a prieft in a place 
which is ct a church or chapel, and without any folemnity of the ce- 
lebratiam of maſs, yet it is a good marriage, and they are baron 
and feme. Contra 10 E. 4. B. Rot. 23. adjudged ; for their 
Hue adjudged a baſtard. }] | 

22. Marriage by a meer layman, minifler f a ſeparate congrega- 
tion, will not intitle the man to he adminiſtrator te the woman, 
notwithſtanding cohabitation for ſeveral years as man and wife. 
1 Salk. 119. 9 Ann 
Hayuon & Ux v. Gould. | 
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(C) What 1 ſhall be ſaid Baron and Feme. 


Fol. 342. 
In reſpect of their Age. e eee 


N. B. Roll. 
has no letter (B) 


Cr. x the law of England the age of conſent to a marriage, ee 
| for a male, is the age of 14, fo that he cannot marry him- e ee 

ſelf before this age, to make a compleat and perfect marriage, Br. Cas de, 

but then he may, Lit. 22. b. 35 H. 6. 41. b. For then he is P 7+ cites 


H. 6. 
puber, and ſuch that he may engender. 1 35 - 2 
S. P. dees not appear. Fitz, tit, Garde, pl. 59. Cites S. C. but J do not obſerve S. P. 


ſ2. With this agrees the /aw of Scotland. Skene Regiam Majeſ- 
tatem, 43. b. againſt 2. . . and ſo is the civil /ax, Juſtin, In- 
ttitutiones.] 

3. The age of conſent by our law to a marriage, fer a female, Fitzh. 
is the age of 12 years ſo that the may marry hertelf at ſuch age, m—_ 


and this be a perfect marriage, but not before this age. 35 H. 6. Hill. 35 H. 


41. b. 33, . | 6. 40. S. C. 


| but I do not 
obſerve S. P.——Pr. Garde, pl. 7. cites S. C. & S. P. by Wangford.— Sce A pl. 12. 


Ta With this agrees the civil /aro, Juſtin, Inſtit.] 
[5. But by the /awv of Scotland, the age of conſent for a female 
35 14, as well as for a male. 'Skene Regiam Majeſtatem, 43. 
b. 2.] 
[6. A woman cannot centrabere ſpanſclia before 7 years of age, Before he 


by the law of od, but ſhe may after this age. Skene Re- * 
giam Majeſtatem, 43. b. 2.) Mall not be 
ſaid to be 


ſponſalla; but at that age they are ſaid to be nuptiæ inchoatæ, and at 12 ſhall be ſaid to be nuptiæ 
perfectæ & conſummatæ. D. 13. a. Marg. pl. 61. cites it as the opinion of Harriſon reader of Lin- 
coln's-Inn in Lent 1632. and of Noy attorney-general, 


(C. 2) What of the Feme ſhall veſt by the Marriage 
in the Baron, Freehold Land. How. 


Fa man takes to wife a woman ſeiſed in fee, he gains by the 

intermarriage an efiate of freehold in her right, which eſtate 

is ſufficient to work a remitter z and yet the eſtate which the huſ- 
band gaineth dependeth upon uncertainty, and conſiſteth in privity. 


Co. Litt. 351. a. 
(D) What Things of the Feme the Baron ſhall have [39]. 


by the Inter-marriage or Coverture, What not. 
Chattels in Action. 1 


a 1 a fatute be acknowledged to baron and feine, they are ein- But the ba- 


ron alone 
tenants of this, and the feme [hall have all by ſurvivor, ma made 


43 Ed. 3. 12, b. 1] | defeaſance, 


and it ſhall 
ſerve fox both, Br. Baron and Feme, pl. 24. cites S. C, per opinionem, —. tit. Execution 
(Q& 3) 1: Ge 
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39 Baron and Feine, 


eradren- [z. The /ame lat, if an obligation be made to baron and feme, . 


ture the 


hall be of an obligation; per Finch. Br. Baron and Feme, pl. 24. cites S. C. 


1 have execution of the damages, and not the CXCCULOT ot the ba- 

43K. 3-12. on. 48 Ed. 3. 13. + 28 Atl. 45.) 

per Finch. | | | 

{but the ſaying is 48 E. 3. 13. 2. and gives for reaſon, that the thing is proved to them 

true by matter of record.] | 
T Br. Executions, pl. 33. cites S. C. accordingly. After the year they ſued fci. fa. againſt 

the ter-tenants to have execution of the damages, and one came and faid that the baton is dead; judg- 

ment of the writ, and upon nient cedire the writ abated, Br. Priet, pl. 293. Cites S. Co ——Fitzhs 

Execution, pl. 112. cites S. C. accordingly. 


Br. Baron [Z. Tf baren and feme recover land au damages, the feme ſhall 


Pith. Exe- [4. If baron and ſeme recover damages in a real action, they 


cation, pl. . > 4 
$12. cs May ſuc execution jointly. 28 Aſſ. 45. 
I. C. & S. P. admitted. —-— Br. Execution, pl. $3. cites S. C. & S. P. admitted. 


ko. = 5. If a feme /ole obligee takes baron, and the baron makes a 
is 151 * N 1 8 s . * * . 
33 „. letter of attorney 1 J. S. ta receive the maney, wwh9 recerves it ac- 


Grimm, cordingly, and after the femme dies, the baron ſhall have an action 
—. 1 of account for the money; for by the receipt this was become a 
8. C. thing in poſſeſſion. Trin. 39 Eliz. B. R. per Popham.] 


Goleſb. 160. in pl. 91. S. P. by Popham and Fenner accordingly. 


8 2 [6. [LS⸗] If a Igacy be deviſed 79 a feme who takes huſband, 
„, and the baron males a letter of attorney to J. S. to receive the le- 
accordingly, gacy, and he receives it accordingly, this, by his receipt, 


| by Popham, is become the chattel of the huſband. Trin. 39 El. B. R. 


Gawdy, and 
Fenner. 


agreed.) 
[7. So if the baren and feme had made a letter attorney to 


Mo. 452. Pl. J. 5, to receive the legacy, and he had received it accordingly, 


- by this receipt this ceaſes to be a thing in action, and is become 
Huntley v. a thing in poticihon, and the huſband, or his executor, after the 


Grittth, death of the feme, may have an account upon this receipt 


S. C. ad- : i 
Juezed, againſt J. S. Trin. 39 El. B. R. between HuxTLy AND GRIEFITII, 
where after adjudged.] 
the death of | | 

the feme the baron died inteſtate, and his adminitrator brought account for the money, and held 


Malntainab.e. Golaſb. 139. pl- 91. 5. C. acjudged according!y. 


8. Feme executor tales baron, he ſhall not have the goods by the 

inter- marriage; for they are the goods of the teſtator. Arg, 
[ 40] Roll. Rep. 140. cites 9 H. 6. 

Dai. 30. pl. 9. In detinue by the plaintiff, the defendant pleaded, that after 

9- Anon. but the bailmernt ſhe took huſband, who after his inter-marriage releaſed 


. Cot 4% aftions to the baile; all the juſtices held, that the plea was not 


* double; for he could not plead the releaſe without pleading that 


it was after the marriage; and by the marriage the property of 


the goods was in the huſband. Mo. 25. pl. 85. Paſch. 3 Eliz. 
Lady Audley's cafe. | + 

10. Baron ſurrenders a cybeld of inheritance to himſelf for 
life, then 1% his wife till his ſon is 21, remainder to his ſon in tail, 
remainder to his wife for life, and dies; the 1d. admits accord- 


ingly ; the wife takes baron and dics, another takes adminiſtra- 
f | tion, 
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Baron and Peme. 40 


tion, and is admitted by the Id. yet reſolved the entry of the 
baron lawful, unleſs there is a ſoecial cuftom to the contrary z but 
otherwiſe it would be if the teme had been only guardian or pro- 
chem amy f this land, &c. and ju dgment for the baron. D. 251» 

pl. Ho. Hill. 3 Elz. Hauchett's caſe 

1. 300 2h [191 vas Wa ed on lond; to a feme, who after- But the te- 
wards married W. R. who ſettled a jointure on her, and had no Fer favs 
other portion but the 300 J. W. * died, the 300 J. not paid. 1 
The executor of W. R. ſuc 4 the wine and the heir for the longing to a 
300 J. The Id. Keeper declared, that this 3901. being to go out aca 
f the rent of the lands, and charged upon lands, is not in the gurcive the 
aing in action, but of a rent, and given to the huſ- huſband, 
band by the marriage; and decreed accordingly. Chan. Caſes DEGng 20 the 


189. Mich. 22 Car. 2. Withers v. Kelſea. Op 
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reats that 
incur during the coverture. Tbid. cites Co. Litt. 3 Salle. 65. pl. 8. S. C. 
Bill for a diſcovery of alters, and to have a ſaũsfaction for a debt due * bond brought againſt 
the <vidow and ex:culrix of the eligore Detendant inſiſts by aniwer, that tis has not aſlets to 1a; V 
the debt. The caſe upon the proofs was, that the defendant had lands te the value of 7eol. and 
% 500 J. due to ber upin bond, ubich remaine uin her brother's hands. Her hbuſban 'd before marriave 
makes a marriage ſettlement, ard in confederation of a confiderable fortune 4 nd porits „with his intended 


Wife, he does grar”, &c. But tbe { 4 art ic ala S V n Js mortiun did conſiſt did not appe as by the 


a: 5 and the queſtlon was, if * this bird to the defendant tor 500 J. part of her portion, { beirg a 
cho en off an, 2 not called in by the buſband ) ſp:uld be eſjets in eqrity re faristy a acbt of the buſbard, 
the wife havi: g enjo) ed the benefit of the ſettlement made to her out of her Huſband's eſtate, which 
would have been liable to the debt? It wa: arzued for the plaintiff, that if this bond of 500 l. had 
been mentioned in particular as part of the conſideration of the ſettlement, there would be no doubt 
but it would be aſlets of the huſband ; for in equity the huſband is a pur rchaſer of it by making the 
ſettlement, and that there was no difference where the conſideration is general of the wite's portion, 
eſrecially-in this caſe, Where the wife had notiiing but lands beſides this bond of 500 J. fo that this 
bond muſt be taker as the confideration of the ſettiement, there being no other, and the rather in fa- 
vour of a fair creditor, who otherwite muft loſe his debt, and if there had not been ſuch a ſettle- 
ment made, might have had a fatisf2-tion out of .thole very lands. Parker C. faid the caſe was fo 
very clear, that the defendant's counci need not to argue it, Creditors in this caſe cannot be in a 
becter condition than the executor of the debtor, and can it be imagined, that if another per- 
ſon hed been made executor to the huſband, and ſuch execute r had brought a bill againſt the wite 
to compel her to aſſign this bond, that the court wou!d have decreed for the executor ? What the 
la gives the huſba 1d by the inter- marriage, is a good confideration for making a ſettlement, but 
ws huſband's mak! Ng a ſertle ment does nod veſt in the huſb ind the choſes en action of the wife, 

nleſs it be expreſs: y /o agreed between the parties, ard that appears ts be part of the confidcration of the 
, or then the huthand is a pufchaſer, and well intitled to them in a court of equity. An 
account was decreed to be taken of the aſſets of the huſband, but not of this bond of 500 l. to the 
wite, MS. Rep. Mich. 6 Geo. in Caiic. Heaton v. Ballell, 


(E) Chattels real. 


1 feme ter mor takes huſtand, yet the term continues in her. if _ ba- 
9 H. 6. 52 b. ron charges 


by | the land 
and dies, yet by the beſt opinion ihe ſhall hold it diſcharged; for though the baron may give or forfeit 
\ it, vet he cannot charge it. Br. Charge, pl. 41. cites S. C. Ferd. Charg _ pl. 1. cites S. Ce 
that the ſhall be adjudged in as of her better right, which is before the charge, and that ſo was the opi- 
nion of the court. + Br. Charge, pl. 1. cites S. C. for it he dies without altering the proper - 
ty of it, there it remains to the feme in ſtatu ut ant. ————Fitzh. Charge, pl. 2. cites S. C. 


y [41] 
' (2. Baron and feme may be jointenants for years. 47 Ed. 3. SHO 


18. 13. 1 2 H. 1 3-H. 4: 1 8 
114 i. *. b. ö Br. Cove- 


nant, pl. 10. cites S. C. Br. Baron and Feme, pl. 23. cites 8. C. Fitzh. Joinder en 
Action, IM 25. cites 8. C. and S. P. 228 lied; ter by theſe books they may join in action of covenant, 
beeauſe the land ſhall ſurvive tu the Wife + Br, Baton and tem? pl. 24+ cites 8. C. but S. P. 

does 


wife, and ſa 


dhe. -.u- aa 
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Br. Brief, pl. 80. cites 8. C. but S. P. does not appear. 1 See (X) 
Br. Baron and 


does not appear, 
pl. 1. and the notes there, See (X) pl. 2, 3. and the notes there. 
Feme, pl. 29. cites S. C. q Sce infra, pl. 3. 


INE) [3- The ſame law of a ward. * 48 Ed. 3. 13. + 14 H. 4. 24- 
125 b. they may be joint-grantees thereof. 


and Feme, pl. 42. cites S. C. for if the baron dies the feme ſhall have it, and not the executor of the 
baron, becauſe it is a chattle real; contra of a chattle perſonal veſted ; note the diverſity. Br. 
Raviſhment de Garde, pl. 15. cites S. C. Fitz. Joinder en Action, pl. 20. cites S. C. & S. P. 
admitted. 


Co. Lit. [4- If a eme guardian in foccage takes huſband, yet the feme 
351. a. 8. P. continues guardian. Com. 293. b. [Mich. 7 & 8 Eliz. OsB0RNE 
v. CaR DEN AND Jox k.] | 5 
t Co. Lit. 5. If a feme has goods, and takes baren, and the baron dies, the 
* executors of the baron ſhall have the goods, and not the teme - 
351. 4. 8. P. for the property 2was changed by the eſpcisſales contra of goods which 
| ſhe has as |] executrix. Br. Property, pl. 22. cites 21 H. To 29. 


(E. 2) Separate Eſtate. What ſhall be ſaid the 
Wife's ſeparate Eſtate. . 


I. F ANDS were deviſed t ?ru/t:es and their heirs, to pay and 
diſpoſe the rents and: protits to a feme covert, or to ſuch 
perſon as ſbe by writing /hould appoiut, whether ſole or covert, and 
the huſband not to intermeddle, or have any benefit thereof ; 
and as to the inheritance of the premiſſes in truſt for ſuch perſon 
or perſons, and for ſuch eſtate and eſtates as the by any writing 
purporting her will, or other writing, ſhould appoint, and er 
want of ſuch appointment, in truſt for her and her hers ; this is only 
a truſt, and not an ute executed by the ſtatute. Vern. 415. Mich. 
[421 1686. Nevil v. Sanders. _ | 
But this 2. If a real efiate be dewiſed to a fome covert for her ſeparate uje, 
| — 0 and a declaration that the huſband fhould not intermeddle with tlie 
tain the Profits, but that ſhe ſhould enjoy them ſeparately, Ld. C. Cowper 
caſe follow- ſaid, that he doubted this would be a repugnant clauſe, and that 
e the huſband would enjoy them. WIns.'s Rep. 126. Trin. 1710. 
lands to M. in caſe of Harvey v. Harvey. | 


his daughter, ; 
the wife of B. for her ſeparate and peculiar uſe, excluſive of her huſband, to held the ſame 
to her and ber heirs, and that the huſband ſkonld not be tenant by the curteſy, nor have thefe lanes for 


his. life, in caſe he ſurvived his wife, but that upon her d-ath they thould go to her heirs. 
B. the huſband becomes bankrute. The commiilioners alien the lands in truſt for the 
creditors The wife by her next friend brought a bill again the afſignes and the hutband, to 
compte them to aifign over this eſtate to ker ſepatate ule, The maſter of the tolls took it to be 2 
clear caſe, that ir wwas a tri in the buſbart, and that there was no diflerer.ce where the truſt was 
created by the act of law, and where by act of the party. Ar in caſe of a desc clarging lands with 
$ debts and legacies, the heir taking ſuch lands by deſtznt i but 2 truftce, 2nd no remedy for 
theſe debts or legacies but in equity; fo in the principal ci» there being un appar nt intonticn, are 
expreſs declaration that he evife ould en jay theſe lands to bor jeparat? nit, by that means the huſband, 
wao would otherwiſe be intitled to tale the profit: to his on wit, i' now dobarred, and mad a truſ- 
tee for his wife; and had he been a truſtees for I. S. hi bankragtey ſhould not in equity atfect 
the truſt eſtate; and that though in the prefent cafe the bankrupt might be tenant by the cute! >, 
yet he ſhould be but truſtee for the heirs of the wife ; and the tettator Having power to have won 
viſed the premifies to truſtees for the ſepatate ule of the wife, this court, in conpliance with h; 
declared intention, will ſupply the var! of rruſices, and mats the buſrard irufocry and tio allignert, 119 
claiming under tue huſband, cu have no better right then we Iban, muſt 19% in 4 Canveranc? 

10 10 


Baton and Feme, 4b 


Tor the ſeparate uſe of the wife, and decreed accordingly; per Sir Joſ. Jeykd at the Roll-. 2 Wms. 
Rep. 316. to 319. Mich. 1725. Bennet v. Davis. | 

The wife cannot have a ſeparate property in a perſonal thing without a truſtee ; per I. d. C. Maccles- 
feld, in caſe of dowry money claimed by the widow, which was given to herſelf, 2 Wms. s Rep. 79. 


Trin, 1722. in caſe of Burton v. Pierpoint. 


(F) Of what Things which are not given by the Inter- 
marriage, the Huſband hath Power to diſpoſe. 


and Feme, 


baron may diſpoſe of the whole. * 47 Ed. 3. 12. b. ad- ies 
' mitted. + 48 Ed. 3. 13. 2 H. 4. 19. b. 14 H. 4. 24. b. 8. C. & S. P. 


admitted. 
+ Br. Baron and Feme, pl. 24. cites S. C. but S. P. does not appear. 


E T* baron and feme are jointenants for years of land, the * Br. Baron 


2 * F - . . -£ = 2 1 
(2. So if the baron hath a ferm in the right of his feme, he may — 1 


grant over the whole. 7 H. 6. 1. b.] ee. 
but S. P. does not appear. Br. Charge, pl. 12. cites 8. C. bt S. P. does not appear. Bu: 
ibid. pl. 41. Cites S. C. & S. P. obiter. Co. Litt, 351. a. | 


[3. If a feme guardian in ſocage takes huſband, the baron 
by his grant of the ward, cannoc bind the feme, after the death 
of the baron. Com. 293. OSBOURN AGAINST CARDEN AND Jorg, 
b. adj udged.] 
[4. If a baron be guardian in chivalry in right of his feme, he 
may diſpoſe and alien the ward of the body to another, and this 
Mall bind the feme aiter his death. 34 Ed. 1. Aid. 184.] 
[5. If a baron poſſeſſed of a term for years, grants it over in truff, Lane 53. 


and for the benefit of his feme, he may after difpoſe or forfeit — 8 


this truſt and bar the feme. Paſch. 8 Jac. in camera ſcaccarii Caſe S. C. 
WicHE's CASE ; for he hath as great power of the uſe which he Taafteld Ch. 
B.Snipg and 


| hath in the right of the feme, as he hath of a term in the right Aicham 
of his feme. ] | : thought the 


he forfeited; but becauſe there was no bill before the court, demanding any thing for the 
Ling, therefore the court gave no reſolution, if by equity, the hutband ſha!l forteit a truſt which he 
had for years in the right of his wife. ; | 


"i S.P.b 
[6. If the baron males a leaſe for years to anther, to the uſe act, 3 


of his feine if fhe lives fo long, for the jointure of the feme, . 
baron cannot diſpoſe of this truſt, Paſch. 8 Jac. in camera Lane 55. 
ſcaccarii.] Trin. 7 Jacs 
N : Id cam. 
ſcacc. in Wikes's caſe, S. C. 


. ['89 nts over a term in truft, and for Lane 54. 
[J. [9] If the baron grants ove i te . 


the benefit of hi; wife and children; it ſeems he cannot diſpoſe Wik 
+ of the truſt of che children. Dubitatur, Paſch. 8 Jac. in camera caſe, S. C. 


and Tanfeld 


lcaccari.] - 
] Ch. B. and 


Snigg and Altham thought the baron might diſpoſe of it being only. a chattel, as he might have done 
of a chattel whereof the wife was poſſeſſed, and that he might have wholly releaſed this truſt ; but by 
Bromley, his releaſe ſhall bind only during his lite; but the attornzz general ſajd he might releaſe 
3 | + [43] 
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ſpecial words, though it was to take effect by contingency in futuro, and fo Winch }. allo thous 


43 Baron and Peme. 

Oro. E. S. g. If baron and feme are divorced cauſa adulterii in one of 
2 8. cs them, yet the baron may after releaſe a legacy due to the feme, 
and S. P. af. for the divorce does not diflolve vinculum matrimonii, but a 
n med menſa & thoro. 44 Eliz. STEVENS AND Torr, adjudged, my 


the doctors 
of the civil Reports, I 4 Jac. ] 


law; and admitted by all the juſtices. Noy 45. S. C. and S. P. admitted per cur. Mc. 665. 
pl. 910. S. C. and S. P. ſeems admitted. S. C. cited, Arg. Roll. Rep. 426. in bid 19.— 


S. C. citee by Doderidge J. 3 Bultt. 264. 


3 Bulſt. 264. [o. But F after ſuch a divorce the eme ſues without her huf- 


Mforteram v. 4 2 5 
Nieren band, as ſhe may for a defamation in the ſpiritual court, and re 


S. C. and S. covers, and penance enjoined, & expenſe litis taxed, the baron 
P. held ac. cannot diſcharge it; for the penance is but to reſtore her be ber 


 cordingly, credit, and the co/?s are but depending thereupon. My Reports, 


and there- 
fore by the 14 Jac. Mora acaixsT Mora, reſolved, per curiam. ] 


whole court 
2 prohibition was denied. Roll. Rep. 426. pl. 19. S. C. and the court inclined accordingly, 
but advifare vuit; and it was ſaid that this caſe is not like the cafe of Stevens and Totte, becauſe there 
the thing for which the ſuit was viz. the legacy was originally due to the baron and feme, and 
therefore the releaſe of the baron was a good diſcharge, but here there was no duty in the baren 
originally, See tit. Prohibition, (Q) pl. 10. and the notes there. 


* Yelv.256. [I. If A. promiſes B. a fe me fole, that in conſe deration that /he 


1 will marry C. his brother, that he will give B. 101. if fe jur- 


C. the re- wives C. and after B. takes C. to huſband accordingly , Co 
leate was Of cannot after diſcharge A. of this promiſe, by his re/ea/e to 


all actions : 
cuarrels, bind B. after his death, becauſe the promiſe ſtood in a centin- 


controxer- | gency during the life — = the huſband. hp 6 LI. [ Jac, 1 
hes, C1723 B. R. BETWEEN * BEI CHER AND Hupsown, Rot. 232. adjudged, 


and demands 

whatever, where the baren releaſed all demands; and ad judg? d, that it 4 7 
which he not bar the feme. This is cited pl. 16. Jac. 6. in SMITH AN. 
phy STAFFORD's CASE, and this 1 is cited, Hobart's Reports, Cale 2709. 
the fad C. But there it is ſaid, that the words will not extend to releaſe os 1 
_ udgedno promite, 2vithout expre/s words of promiſe.) 

xo! charge; 

for though the promiſe was preſent, yet the execution was future, and ſuch as the relesfor could lan, 
no action upon; but if he had releated by expreſs words all promiies, or all actions anc quarrels Which 
he or his wife had or might have, then it was held that the promule had bun rejeaſed ; tor the n 
mile being a ſpetial cauſe of action, cannot be releaſes till it comes in eiſe. Brownl. 15. S. C. 
adj udged the releaſe no bar. Cro. J. 222. pl. 2. S. C. and the plea of the releate adjudged. 
S. C. cited Hob. 216. pi. 280. Hill. 1< Jac. in caſe of Sm. th v. Staftord by Hobart Ch. |. 
23 adjudged for the plaintitt, becaule none of the words would reach it, but ſays the caſe was com- 
pounded, and fo no judgment was enteted. S. C. cited by Warburton J. Noy 16. in caſe : 
Smith v. Stafford, as adjzizcd no bar; but Serj. Altham faid that it might well be releafed by apt 4 


be. 


S. C. Cited Hut. 17. as adjudged eccorcingiy ; but that lord Hobart faid tilat it Ke has 12 
t*afed all proraiſes jt would have d. Charged the Sctendant. S. C. cited Ag. Pam. 99. 


111 
—— [11. If a leaſe be made to baron and feine fer their lives, ut e 


Fol. 344+ remainder to the executors of the ſurviver of them, and the baron 
S.P.cited by grants the term, and dies; this will not bar the feme ſurvivin;, 
Popham to becaufe the ſeme had but a poſſibility and ns inter ny Co. Litt. 49. 


have bap- b. cites Hill. 17 El. B. R. 3 
pened upon 2 . 

tpeciat verdict in the county of Somerſet, about the 20 EZ. and afterwards adjudged, that the remainder 
T being limited in the cafe to the furvivor, the wife ſurviving ſhouid have it, becaule there was nothing 
in either to grant over until there waz a ſurvivor. Poph. 5. — S. P. held accordingly by Popham Ch. J. 
and ſaid by him to have been reſolvcd as above. 4 Le. 1% f. pl 285, Mich. 29 Eliz. C. B. Anon. — S. C. 
cited Hut“. 17. Ihe beten after marriage purchajed at ern for year te bin elf and wife ard the furwin ” 

| | 4 
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erd the executors, a@aminiftrators ard affignees of ſuch ſurciver for the rejidue of the term. Afterwards 
he mcrigaged the term awithout ber joming, proviſo to be void on payment by the huſband or wife, or 
the executors or adminiſtrators of either, and that until default of payment, the huthand, his exe- 
cutors or adminiftrators, ſhould quietiy enjoy. The mater of the rot!s held this to be a veluntaty 
conveyance, and being only a term for years, it is always in (he power of the büſband 1% forfeit or alien, 
and the mortgage is an alienation ; for though if the mortgage money had been paid before the day, the 
mortgage would have been void, and all tbtngs would have bien in t guy ; yet being forfeited, tne 
equity of redemption is become a creatvre of equity, and decreed it to be aflets to pay creditor 
with whom he had contracted debts 7 years after the mortgage. 2 Williams's Rep. 364+ Irin. 1726 
Watts v. Thomas. See tit. Grants (M) pl. 3. and the notes tliere. 

12. If a'feme who has a term or intereſt as executris by ftatute 
merchant takes baron, the baron may grant over the intereſt with- 
out the feme, and good in aſſiſe. Br. Grants, pl. 157. cites 24 E. 
3+ 63. | 5 | 
13. If one 1s bound to a baron and feme in a ſ/atute merchant, the 
baron alone may make defeaſance, and it ſhall ſerve for both; 
per opinionem. Er. Baron and Feme, pl. 24: cites 48 E. 3. 18. 

14. If ebligatien is made to a feme ſole, and fbe takes barin, and 
the baren releaſes all afimns and dies, the femme ſhall be barred z and 
if he does not releaſe and dies, the feme ſhall have action, and 
not the executor of the baron. Br. Baron and Feme, pl. 44. cites 
7H. K 

15. In ſecond deliverance, the defendant made conuſance as P. 271. pl. 
bailiff to P. and II. his wife, and ſet forth that the plainrifF being = 3 . 
ſeized of the lands, granted a yearly rent of 101. with a clauſe of Dyer 
difireſs, habendum to the ſaid H. for life; the afterwards margted the d usht the 
faid P. and for rent arrear, the defendant made conuſance at Lady-day . 
4 & 5 P. & M. The plaintiff in his replication pleaded an acquit- acquittance, 
tance made the 7 Eliz. by P. { the hujband ) of 5 l. of the ſaid rent due _ _ 

. . : an don 
at Mich. laff paft ; adjudged a good bar to the conuſance. Mo. 87. cant, 
pl. 219, Hill. 10 Eliz. Morton v. Hopkins. becaule all 
the artears 

unleſs thoſe of the laſt term were due to the feme dum ſola fuit, and were not due to the baron. 
And. 14. pl. 30. S. C. adjudged that the acquittance was a good bar. Bendl. 136. pl. 228. S. 
C. with the pleadings, and adjudged that the acquittance was good. 


16. An annuity was granted to a woman for life, who takes Oro. E. pkg 
huſband, and he by expreſs words releaſed the annuity; but ad- +» ins 
judged after divers arguments, that the releaſe cannot extinguiſh not appear 
this annuity to the wife, it being for her life, but that if ſhe ſur- | 
vives ſhe ſhall have it. Moor 522. pl. 689. Paſch. 40 Eliz. C. B. 
Thompſon v. Butler. | 

17. Baron may releaſe a legacy left to the wife payable 18 Sowhere tts 
months after, though the 18 months are not expired, for he hath eds 


: * l able out 5a: 
an intereſt in it before the time of payment accrues. Per Montague OSes Ex 


— 

Ch. J. 2 Roll. Rep. 134. Mich. 17 Jac. B. R. Anon. — 
eſtate for 

life, the huſband may aſſign it. G. Equ. R. 88. Mich. 1714. Atkins v. Dawbury. If after 


releaſe of the legacy by the baron, he and his wife ſues in court Cbriſtian for the legacy, the 
-xecutor ſhall not have prohibition, becauſe the temporal judges cannot meddle with the legacy, 
nor by conſequence can they determine whether the releaſe will extinguiſh it, Yelv, 173. cites it as 
adjudged, 29 Eliz.—So where a legacy of 1cc0 . charged upon lands, was given to a feme infant 
Payable at 25 years of age, who marries, and after attains that age; the baron during the minority of 
e feme, made an aſſignm-r.t thereof for a valuable confideration, and held good, notwithſtanding the 
contingency that then was with regard to her attaining 25. But were it not in ſtrictneſs to operate as 
an aſſignment, yet it would be good as an agreement, clpecially being for a valdable conſideration, 
Trin. 1731. 2 William: Rep. Cz. Cg. D. of Chandos v. Talbet. 


Ea; 18. A. 
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Releaſe {V) 18, A. promiſes C. that if ſhe would marry B. if he did nos ſuſ 


ef * 2 Fcientiy provide for her during coverture, then he would leave her 100 J. 

B. R. Reil. af his death, The baron cannot releaſe this, during coverture, 

3 3 by releaſe of all actions and demands, becauſe it is executory, and 

Heb. 215, in contingency ; but it may be relieved by a releaſe of a promiſes, 
Arg. 2 Roll. Rep. 162. Paſch. 18 Jac. cites it as adjudged, and 
allirmed in error, in Maſon's caſe. - 

19. It was agreed, that if a 2v9man do convey a leaſe in tri for 
her uſe, and afterwards marries, that in ſuch cafe it hes not in the 
power of the huſband to diſpoſe of it; and if the wife die, the 
huſband ſhall not have it, but the executor of the wife; and ſo it 
was ſaid it was reſolved in chancery. Mar. 45. pl. 69. Trin. 15 
Car. in Sir John St. John's caſe. | | | 

20. Leaſes were deviſed to the defendant by his eldeſt brother, 
to be ſold for ſeveral purpoſes ; and amongſt others in truſt, Hat 
the defendant ſhould purchaſe in his ewn name an annuity of 80 l. per 
ann. fer the life of the plaintiff's wife, and pay the ſame to her and her 
aſſigns. The bill was to inforce the payment of this annuity. 
The defendant inſiſted by anſwer, that he had conſtantly paid the 
annuity to the plaintiff's wife, {from whom the plaintiff lived apart) 
and that the bill was againſt her conſent, and that it was the in- 
tent of the donor to be for her only benefit, the will being, that 

| Ke thould buy in his own name the annuity in truſt for the plain- 
tiff's wife (who is the defendant's mother) and her aſſigns; and 
ſo infited that the plaintiff not inhabiting wwith her, he ought not to be 
Fut to pay the annuity to him. It appeared by proofs, that he cauſe 
of plaintiff's firſt abJenting himſelf from his wife, was for fear of debts, 
and that he had ſince ſolicited her by letters to cohabit, but ſhe refuſed. 
The maſter of the rolls declared, that in this cafe the huſband 
was the aſſignee of the wife, and that there being n negative words 
by the awill ta exclude the huſband from the annuity, he could nor 
exclude him; and ſo decreed the defendant to pay all the arrears 
of the annuity ſince the bill exhibited, and the growing annuity 
for the future, to the plaintiff the hufband. Chan. Cafes 194. 
Hull. 22 & 23 Car. 2. Dakins v. Berisford. | 
Chan. Cafes 21. The wife having aſſigned her term in truſt for herſelf before 
225.5 ©. marriage, and then the huſband, without the truſiees joining, mort- 
gages the term, The huſband died. The mortgagee exhibits his 
Le. Kezpzr bill to have the land conveyed to him, or that - ſhould re- 
1 — deem; and the court diſmiſſed the plaintiff's bill; for ſince 
* queen Elizabeth's time, it has been the conſtant practice in this 
Where ſuch court, to ſet aſide and fruſtrate all incumbrances and acts of the 
dug n huſband upon the truſt of the wife's term, and that he ſhall neither 
conveyed for Charge or grant it away; and it is the common way of providing 
2 jointure jointures ſor a woman, to convey a term in truſt for her upon 
4 — marriage, that it may be out of the power and reach of the huſ- 
and after. band. Neither ſhall he forfeit it by outlawry or felony, if for 
2 ths Jjointure; or in purſuance of articles of marriage, or being the 
Gee, ang wifc's term it is aſſigned before in truſt, or if on other good con- 
| | ſideration 
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fideration it be aſſigned. 2 Freem. Rep. 138. pl. 174. Doyly v. Tow — 


Perſall, cites 1 Init. 35 1. married 


another huſband, who made a jointnre on her, without any agreement that her firſt jointur: ſhould 
be thereby barred. Ld. C. Finch decreed, that a ſale by the- after huſband of the truſt-term made by 
the former huſband was not good, and ſhould not bind; and a former precedent in point ſhewn. 
Chan. Cafes 307, 308. Paſch. 30 Car. 2. Turner v. Bromficld. But after award on an ap- 
peal to the houſe of lords, it was adjudged that the ſaid term was well ;afſed away, and that the huſ- 
band might diſp-ſe thereof; and my Ld. chancellor's decree was thereupon revericd ; but it was agreed 
that where a term is affigned in truſt for a feme, by the privity and conſent of her huſband, the huſ- 
band, without doubt, cannot intermeddle or diſpoſe of it. Vern. 7. pl. 5. cites Mi.h. 32 Car. 2. 
Sir Edward Turner's caſe. S. C. cited as decreed in the houſe of lords, that the huſband 
might diſpoſe of the truſt of the term; and ſays the Ld. Chancellor ſeemed to wonder at the teiolu- 


tion. Vern. 18. pl. 10. Mich. 1681. in caſe of Pitt v. Hunt. 
Freem. Rep. 78. pl. 86. in caſe of Hunt v. Pitt, S. C. 


22. But if it be an aſſignment after marriage by the hujeand, is 
truft for the wife, that is voluntary, and fraudulent againſt a pur- 


chaſer; and thus was the great chequer- chamber cate. 2 Freem. 


Rep. 138. pl. 174. Doyly v. Perſall. 

23. If a 3 has a friſt of a term for Jears, and marrics, the 
huſband may alien it; but when a term is ſettled ſor a mainte- 
nance or jointure for the wife, it is otherwiſe ; per Ld. Keeper 


Finch. Chan. Cafes, 266, Mich. 27 Car. 2. in caſe of Bullock v. 
Knight, 


| where it is in nature of a jointure. 
- point.2 Freem. Rey. 82. pl. 88. S. C. & S. P. admitted 


5. C. cited accordingly, 2 


(46 ] 
Chan. Caſes 
225. Mich. 
T5 Car. 2 
S. C. in toti- 
dem verbis. 


2 Chan. 
Caſes 86. 
Paſch. 34 
Care 2. 
_ S. C. 

& S. P. 
agreed, 


Ibid. 114. Trin. 34 Car. 2. S. C. but goes upon another 
IF a huſband makes a leaſe for 


years in truſt for the wiſe voluntary, and he ſells it, this may bind the wife, becauſe of the fraud; per 


Finch, C. Chan. Caſes 308. Paſch. 30 Car. 
by Ld. Keeper Finch. 
lers ; and ſaid that this was the great exchequer- chamber Cale. 


24. Feme ſole poſſeſſec d of a term for years, mortgaged it to T. for 
too |. and atterw 2 a day or 2 before marriage, aſſigus her inte- 
reſt to truſtees in truſt for herſel if fer life, and after for her ſon by a for- 
mer huſband, and then marries D. who was a witneſs to the truſts 
deed. D. pays off the mortgage, and takes an aſſignment, and 
then ſurrenders his leaſe to the reverſioner, and takes a new leaſe 
for the ſame term, and dies. The court held, that though the 
eſtate in law was wholly in the mortgagee, and the feme con- 
veyed nothing but an equity in truſt, yet when the mortgagee 4 
ſigns over to the huſband, the huſband has it under the ſame equity 
as the mortgagee had, and is juſt in his place, and no act of the 
huſband can bar the truſtees for the feme and her children of their 
equity; and decreed the new leaſe to be aſſigned over to the feme 
or her truſtees, paying to the huſband's executors the mortgage- 
money. 2 Freem. Rep. 29. pl. 32. Hill. 1677. Draper's cale. 

25. A term was conveyed on marriage in tri for the wife, by 
way of jcinture. The baron afterwards dies, and the feme marries 
a 2d huſband, who ſittled a jointure of 200 J. a year on her; 
{ whereas the firſt jointure was of 3001. a yrar. } The 24 huſband 
fold the ww ife's ſeinture made by the firſt? huſbond. 1.4, Chancellor 
agreed, that if the huſbanq make a leaſe for years in truſt for the 
wife voluntary, and he ſells, this may bind the wife, becauſe of 


2. in caſe of Lady Turner v. Bromfield. 
Chan. Cales 225. Mich. 25 Car. 2. becaule it is fraudulent againit pu;cta- 


So © 


Vern. 7. fl. 
a. 
ward Tur 
ner's caſe, 
Irin. 33 
Ser. 2. S. C. 
lays this de- 
cree was re- 
verſed in the 


the fraud; but where a truſt is created for a wife, as here in this 2 * 
ords; but 
cale, bona tide, the huſband can in no-wite bind the wife, unleſs that t 4 


E 3 where 
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„tee that where ſhe is examined, as in a fine, or in this court, elſe no 
oxy Me man {hall be able to provide for wife or children; and he had na 


term is . . 
-tienedin regard to notice, or not, to the purchaſer, though in the cauſe, 


truſt ag nor to the 2d jointure; and decreed for the plaintiff; and a for- 
nurn mer precedent in point was ſhewn, Chan. Caſes 308. Paſch. 


the privity rubs n 
and content 30 Car. 2. Turner v. Bromfield. 


of the 


baron, there withou: dcubt the huſband cannot diſpoſe of it. — S. C. cited 2 Vern. 271. 
in pl. 285. Trin 1682. Tudor v. Samyne, where the firſt huſband aſſigned a term for the ſeparate 
uſe of the wife, yet the diſpotal thereof by the ſecond huſband waz held good, though he made no 


provition for her. 


26. Goods, au bich the feme has as executor, the baron may diſ- 
poſe of, as well as goods winch ſhe has in her own right. Jenk. 
79. pl. 56. 1 

7. A. peſeſed of a term, deviſes it to his wife for life, remainder 


to his children unpreferred, and makes her executrix. A. dies; ſhe 


. aſſents to the legacies ; afterwards ſhe takes huſband ; he ſells the | 


term; the wife dies; the children unpreferred enter; their entry 
is congeable. Jenk. 264. pl. 66. 


L 47 ] 228. A hutband may releaſe cs adjudged to the wife in ſpiritual 


court, unleſs there be a ſeparation and alimony allowed. 1 Salk. 
115. Chamberlain v. Hewſon. | 

29. II the wife hath a che en action in her exon right, and an 

action is brought by the huſband and wife, and they declare ad 


damnum ipſorum, and they get judgment, by this the np bogs is 


altered; but otherwiſe it is, if the choſe en action be en auter 
driit; per Holt Ch. J. Cumb. 311. Hill. 6 W. 3. B. R. in caſe 
of Curry v. Stephens. 


e may re- 38. Where a r! ht Or duty may by poſſibility accrue to the ue 


1 during caverture, the baron may releaſe it; otherwiſe not; per 
Holt Ch. J. 1 Salk. 326. Hill. 11 W. 3. B. R. in caſe of Gage 


e an i- 


tate eff Fee N Grey V. Acton. 
Ser c Mod. 


63. Arg. Mich. 10 Ann B. R. Darth & Baux. 


31. A. made a fettlement, whereby he created a term for 
years in truſt te raiſe col. a-piece for his two daughters, and one 
of them marries B, and he and his wife brought a bill, and had 
a decree to have the 400l. raiſed and paid; but before it was raiſed, 
B. us the benefit of this decree to one J. S. in truſt, for payment 
& his debts, and made him executor, and died, leaving his wife and 
one child unprovided for. The creditors brought a bill to have 
the beneſit of the ſaid aſſignment; and though it was inſiſted upon, 


in bchalf of the wife, that there was a difference between a term 


in truff to raiſe a ſum of money for a woman, and a truft of the 


term itſelf for a woman, yet the maſter of the rolls held, that 
this was a term for years, and not a ſum of money, and there- 


fore not to be diſtinguiſhed from SIR EDWAXD TurNnER's CASE, - 


and muſt decree it, (though againſt his conſcience) that there 
may be an uniformity of judgment. Trin. 170g. Ab. Equ. Caſes 
58. Walter v. Saunders. | 


32. A. 


CBS 1551s 
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32. A. deviſed the ſurplus of his perſonal eftate to his daugrniter, 
the wife of F. S. for her ſeparate uſe, and makes her executor. 
It being deviſed to the wife, and not to truſtees; when it 
comes to her, whether it belongs to the huſband, or to the wife 
for her ſeparate uſe and benefit, the court reſerved for further 
conſideration z but the huſband having given a note, that the 
wife ſhould enjoy a mortgage, part of the ſaid eſtate, it was held 


that ſhe Was well intitled both to the principal and intereſt. 


2 Vern. 659. pl. 585. Trin. 1710. Harvey v. Harvey, 

33- A man by his will gives a /egacy of Zool. to a feme covert 
avithout creating any ſeparate truſt of it fer her benefit, and this 
legacy was made payable out of a reverſion of lands expectaut on 
an ate for life; the huſband ſometime after makes an aſſign- 
ment of this legacy to truſtees, in truſt for the benefit of his 
children, and after by his will takes notice again of the ſame le- 
gacy, and deviſes it in like manner tor the benefit of his children, 
and makes his wife executrix, and dies; the eſtate for life 
crops. The court decreed, that as the huſband had made a 


good aſſignment of it in equity, (though as a choſe en ac- 


tion it was not aſhgnable at law) that the ſhould be anſwerable 
to the children. Mich. 1714. Abr. Equ. Caſes 45. pl. 9. Atkins 
v. Dawbeney. | 

34. A mortgage in fee to the wife the huſband alone cannot 
diſpoſe of, and therefore if the huſband without her joining, 
aſſigns ſuch mortgage, and dies, the eſtate, which is ſtill in the 
wite, will carry along with it to her repreſentatives the money 
duc thereon, but of a term of years, or the zruft of a term, he has 
the abſolute power of, and may diſpoſe without her joining, and 
that even in caſe of a lunatic; feme married while in committee's 
hands, and though the chancery had laid hands on her ęſtale to ſe- 
cure her a ſettlement, yet the dying in the life of the huſband, 
though no ſettlement made, and he having“ aſſigned it in her life, 
it was held good; per Cowper C. Ch. Prec. 418. Mich. 1715. in 
cate of Packer v. Windham. 


(F. 2) In what Caſes, and by what Act, Things 
veſted in Truſtees for the Benefit of the Feme, 
or the Produce thereof, ſhall become the Property 
of the Baron. . 


1. IF a father makes a leaſe in truſt for advancement of his daugh= 


ter who marries, the huſband may clearly ditpoſe of this 
term, and no remedy at the common law for it; per Williams 


J. to which the whole court agreed. Bulſt. 118. Paſch. 9 Jac. 


obiter. 


2. If a leaſe be made 1 the huſband to the ufe of the wife, the 
huſband may fell it for a good conſideration; per Williams J. 
Bulſt, 118. Paſch. 9 Jac. h , 


E 4 3. 
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S. O. cited 3. A feme ſole conveyed leaſes to truſtees, and after married 9. &. 
== 3* ſhe received the rents, and bought jewels with part, and part 
* ſhe left in money, and died. J. S. took letters of adminiſtration 
to her, and the eccleſiaſtical court inſiſted on his being accountable, 
and putting it into an inventory; but per cur. contra; becauſe they 
are the abſolute property of J. S. but things in action he ſhall 
have as adminiſtrator, and ſhall be accountable for them; and 
becauſe part of the money being put out on bonds in the names of 
others to the uſe of the wife, the ſpiritual court would have the 
huſband account for it, and a prohibition being moved for, the 
court differed ; and it was held by thoſe that were againſt grant- 
ing the prohibition, that the monies received on the truſt is in law 
the meney of the truſtees, and that the wife had no remedy for it 
but in a court of equity, and ſo he ſhould have it as adminiſtra- 
tor. The reaſons of thoſe who were for granting a prohibition 
were, becauſe he truſt was executed when ſhe had received the 
money, and that by the receipt the huſband had gained property therein 
es huſtaud, and therefore ſhould not be accountable for it. Mar. 

44. pl. 69. Trin. 15 Car. Sir John St. John's caſe. 
4. And it was agreed, that if the truſtees conſent that the qwife 
all receive the money, (as in the caſe above the contrary does 
not appear) there the 2y/band might gain the property as huſband, 
but becauſe the court conceived that the eccleſiaſtical court had 
not jurifdiction, a prohibition was granted. Mar. 45. Trin. 

15 Car. in Sir John St. John's caſe. 


(G) What ſhall be a Diſpoſition. 


Br. c [1 F the baron and feme recovers a term in a writ of covenant, 
page a after the death of the baron the feme ſball have execution. 
; 5 C. but 47 Ed. Zo 1 2. b.] 5 b 


S. P. exat- 
by does not appear. Br. Baron and Feme, pl. 23. cites 8. C. but S. P. does not exactly ap- 


Par. Fitzh. Joinder en Action, pl. 25. cites S. C. but S. P. does not exactly appear. 

( 49] "Bp | | 
If the vie az. The baron may forfeit the land of the feme. 7 U. 6. 2. 
b- poſieiied b. and this ſhall bind the feme.] | : 


of 2 term | | 
tor years, and the hufbard is outlawed or attainted, they are gifts in law. Co. Litt. 3 51. a. 


Co. Lit:. [3. $ if it be extended for the debt of the huſband, this will bind 
femme. 7 H. 6. 2. b.] | | 
in iuch cate the ſheriff may ſil the term during her life. 


Co. Lit. [A. If a leaſe be made 79 baron and feme for years, the baron 

5 b. Cannot deviſe the term, for the feme is in by ſurviver/hip, before 
the deviſe takes effect. Contra 2 H. 4. 19. b.] | 

*Br,Charg®, [5. If the baron hath a erm in the right 4 the feme, and the 


5. Cn Garon grents a rent out thereof, and dies, the feme ſhall hold it diſ- 


charged; 


— 
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charged; for ſhe comes paramount the charge. 7 H. 6. 1. b. Fitzh- 


r 2 . — 


Charge, pl. 
ly 9 4 $2] I. cites 
Z. C. (I) pl. 2. S. C. + Br. Charge, pl. 1. cites S. C. & S. P. accordingly. 


——Fitzh. Charge, pl. 2. cites S. C. & S. P. accordingly, by Paiton and Martin. Co. Litt, 


351. a. S. P. (1) pl. Ss $+ Co 


[G. [So] If a baron be poſſeſſed of. a term in the right of the 1 Br. Charge 


: . J. 1. cites 
feme, and damages are recovered againſt him, execution cannot be NE hs 


upon the term of the feme: for the comes paramount, 4 9 H. 6. S. P. does 


n 


ee 
. * 4+ 


52. b. Contra 9 7 H. 6. 2.] 1 5 
Charge, pl. 2. cites S. C. but S. P. does not appear. See (I) pl. 4. & Br. Charge, * 


pl. 41. cites S. C. but S. P. does not appear. Fitzh. Charge, pl. 1. cites S. C. but S. . 


does appear. ; | 
7. But otheraviſe it is if it be extended thereupon, or upon a Er. Charge. 


recognizance in the life of the baron. 9 H. 6. 54. De] * N 


| ; | S. P. does | 
not appear, Fitzh. Charge, pl. z. cites S. C. but S. P. does not appear. 77 


= 


#8. If for the debt of the baron a zerm, of which the baron is 8 


poſſeſſed in the right of the feme, be extended, and after the baron * 
diet, the feme ſhall have the re/due, after the extent incurred. S. C. but 


7H. 6. 2. ] S. P. does 


not appear. 


— Fitzh, Charge, pl. 1. cites S. C. but S. P. does not appear. 13s 


[9. If the baron grants the herbage or veſture of this land, 
which he holds with his feme for years, and dies, the grantee 
ſhall have the herbage or veſture. 9 H. 6. 52.7] 

10. If the baron grants part of the term, of which he is poſ- 5: P. agreed 
ſeſſed in the right of the feme, and dies, the feme ſhall have the ”" ro 
reverſion; for this is not diſpoſed of. Perkins, f. 834. D. 9 El. it thalloaly 


264. 40. admitted. || Co. Lit. 46. b.] ions 


was granted, Cro. E. 33 in pl. 16. Trin. 26 Elia. B. R. } S. E. cited Arg. 2 Ler. 
100,-— 8. C. cited ina nota. 2 Vern. 63. at the end of pl. 55. 


- „ 
———— 4 
R * 7 


(11. But if the baron reſerves a rent upon the grant, ſhe ſhall S. P. per | 
not have it, becauſe ſhe comes paramount the ' reſervation. Co. Cie f. 1 | 
Lit. 46. b. But the executor of the baron ſhall have the rent, pl. 5. Paſ 


contra Perkins, ſec. 834. ] * 3 
: L . * IN 
. ' Loftus's caſe. For the rent is not incident to the reverſion, becauſe ſhe was no party to the leaſe. 


Co. Litt. 46. b. S. C. cited Arg. 2 Lev. 100. 


S. P. in a nota, 2 Vern, 63. at the end 
ef pl. 55. cites Co. Litt. 46. b. | | 


| [ co 
(12. If the baron grants the lands which he hath in leaſe in Lee 


the right of the feme, except part, the feme ſhall have this . 

bart ſo excepted; for this is net diſpoſed of. D. 9 El. 264. 4. ad- ed to the 
mitted.) | A : reverſion or 

5 term which 

ſhe had; per Periam: but the reporter ſays quære; for the other juſtices delivered no opinion. 

88 279. pl. 5. Paſch. 34 Eliz. B. R. in Loftus's caſes Sce (C. a) Blaxion v. 
eath. 


(Ig. If the baron, poſſeſſed of a ferm for years in the right of Cro. E. 


- 5 f 4 > i dy 287. bh 25 
tis feme, makes a leaſe for part of the years to commence after his \ 7: ® 34 


death, 


- — 2 7 


Ty | Baron and Peme. 
& . death, and dies, this is a good leaſe againſt the feme ; but ſhe 
Gre” *- ſhall have the revegſen, and not the executor of the baron. Pop- 


Locroft, 1 

S. C. as. ham's Reports, 4. adjudged. ] 
juoy<sd ; but | : a 
reports it as 2 jointenancy in the baron and feme. S. C. cited Mo. 395. pl. 514. in a nota 
there, as ad udged that the leate was gd. —8. C. cited by Gawdy J. as adjudged accordingly. 


I Rep. 155 4 | 


{14. If a feme, poſſeſſed of a term, takes huſband, and hey 


grant the term upon condition, and re-enter for the condition broke, 


the feme ſhall have the term again.] | 
Heb- 3. fl. {[15. So if a feme poſſeſſed of a term takes huſband, and they 
. — grant the term pon condition, if their executors or adminiſtrators 
„ pay 101. to re-enter, and after the baron pays the 101. this is not 
not exatly any diſpoſition, but they ſhall be poſſefied in the right of the 


1 feme, for though he paid the money to redeem, yet perhaps he 


129. S. C. received the money when it was mortgaged. P. 12 Jag. B. be- 


3 P. tween RAaDFORD AND YOUNG, per curiam.] 
exactly 
does not appear. — See (H) pl. 11. S. C. 


— [16. If a baron poſſeſſed of a term in the right of his wife, 

Fol. 345» grants it to F. S. if he lives fo ng, and dies, the feme ſhall have 

this poſſibility à reverſion, if J. S. dies within the term, and 

not the executors of the baron. Paſch. 12 Jac. B. per two 
juſtices. ] | | 


[17. If a baron poſſeſſed of a term in the right of his feme, 


grants it over upon condition that the grantee ſhall pay 101. to his 
executors, the baron dies, the condition is brate, the executors of the 
baron enter, the feme ſhall not have the term; for this was a 
diſpoſition of the term, all the intereſt being granted over. Co. 
Lit. 46. b. 1 | 
Rofl. Rep- {#18. If baron and feme are ejefed of a term in the right of 
_ the feme, and the baron recovers in an ejectment brought by him 
by Coke Ch. in bis 9" name only, this is an alteration of the term, and veſts 


F. the ferne e 1 1 
. the baron. Co. Lit. 46. b.] 


it after the death of the baron. —— 3 Bulſt. 164. 8. P. by Coke Ch. J. and ſays that the huſband, 
After lach recovery, ſhall hate it in ſtatu quo. 


19. If a feme executrix takes baron, and the baron releaſes to the 
creditor all actions generally, this extends to all his proper actions, 
and to the actions which the feme has of her own, or as execu= 
trix. Br. Baron and Feme, pl. 80. cites 39 H. 6. 15 
20. A releaſe by the huſband of all demands, will releaſe a debt 
due to the wife, becauſe the huſband only could demand it. But 
a releaſe of all actions will not releaſe it. Arg. 10 Mod, 165. 
Cites 21 H. 7. 29. b. 
” 21. If a baron has a ferm in right of his wife, and he is out» 
51] Yarved or attainted, they are gifts in law. Co. Litt. 351. a. 


Dal. 52. 22. If baron has a term in right of the wife as executor, and 


wh 1 he * purchaſes the reverſion, the term is extinct as to the feme, if 


11. ſue ſurvives; but in reſpect of all ſtrangers ſhe ſhall make ac- 


count, 
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eount, as afſets in her hands. Held by all the juſtices. Mo. 54. * Becauſe 
pl. 157. Paſch. 5 Eliz. . the huſband 


has done an 
act which deſtroys the term, viz. the purchaſe. But intermarrying with bim in reverſian does not ex- 

tinguiſh the term; for the huſband has not thereby done an act to deſtroy the term; but the mar- 
riage is the a# of /aw; per Manwood J. Oodb. 2. pl. 2. Paſch. 17 Eliz. C. 3. 


23. Leſſee for wears offigned the term to the wife of the leſſor and 
a ſtranger ; and afterwards the Ir bargained and fold the land 
fer money by deed inrolled. The /tranger died; the wife claimed 
to have the reſidue of the term not expired. Whether by bar- 
gain and fale the term of the wife was extinct or not, was 
the queſtion : it was faid it was not; but contrary ii the huſ- 
band had made a feofment in fee. The cafe was not reſolved. 

Mo 17 1. pl. 304. Mich. 26 & 27 Eliz. Anon. 

24. Huſband and wife, j:1ntenants during the coverture Poph. 4. pl. 
for ſixty year:. The huſband let all the lands for 70 years, to begin * 3 
immediately after his death, and died; the wwife ſurvived. It was the leaſe 
adjudged a good leaſe; for there is a good term created in inte- =—_ _ 
reſt, though not in poſſeſſion; and the hutband having an inte- f much 28 
reſt to diſpoſe of in his life, be might diſpoſe of all his term, and the grant 
it ſhould bind the wife. Cro. E. 287. pl. 2. Mich. 34 & 35 Eliz. er ring 


| id. 97. 
B. R. * Grute v. Locrofit. | =, P. 
as adjudged accordingly. * 8. C. cited 1 Rep. 155. a. as of 2 demiſe 


for 70 years by one that had a leaſe for go years, and that the grant was good; but nothing laid 
of its being made by the baron, but that the leaſe was made to the baron and feme; and that 
the reaſon why it was good was becauſe he demiſed all his land, habend' after the death of the 
lellor for 70 years; ſo that there was ſufficient certainty. But had he granted ſo much of his term 
as, ſhould be arrear at the time of his death, this would be uncertain, and not good; and this dtverfity 
ut by Gaudy J. was agreed by Popham and the whole court. Mo. 39 5. pl. 514. cites S. C. 
hat the baron and feme were jointenants for 99 years, if they or either of them ſhould ſo long live, 
and that the baron demiſed the land for 70 years, to commence after his death, and died, living the 
feme ; and adjudged a good leaſe againſt the feme who ſurvived. 


25. Leaſe was made to baron and feme ſor years, who enter; 
the /eor afterwards infeoffs the baron, who died ſeiſed. The feme 
ſurvives, and claims the term, and betwirt the feme and the heir 
of the baron, the debate was whether it!;e term was extinguiſh- 
ed; and it was held per totam curiam, that by the acceptance 
of the feoffment, the baron hath ſurrendered the term, and it is 
extinguiſhed. But if the conveyance had been by bargain and ſale 
in rolled, or by fine, it had been otherwiſe; and it was adjudged for 
the plaintiff. Cro. E. 912. pl. 24. Mich. 43 & 45 Eliz. Downing 
v. Seymour. 5 

26. The baron had a ferm in right of his wife, and only 2. Jo- 58. 
too a covenant for further aſſiirance, and it was adjudged that that 1 
altered the property. Cited Vern. R. 396. pl. 366. Paſch. 1686. not S. P.— 


-M Lev. 139, 
as the cafe of Nordon Ve Levett. $. C. is not 


S. P.- -Freem, Rep. 442. pl. 398. S. C. is not S. P. 


27. If baron + grants a rent-charge out of a term which he has 7 Co. Lit. 
in right of his wife, that does not alter the property; but if 33“. 

he makes a demiſe of the term itſelf, though but for a fortnight, 
FOR alter the property. Arg. Vern. 396. ig pl. 366. Paſch. 

4090, 


28. Baron 


— —— 1% 
* Ne 


The wife 
Tas no par- 
ty to the 
articles, and 
ſoon atter 


died without 
Iiſſue, and 


decteed for 
the admini- 
ſtrator de 
bonis non 
of the wife, 
Ch. Prec. 
118. S. C. 
—8. C. 
e ded Arg. 
G. EQu. 
Rep. 72. 
In pl. 451. 
8. E. 


dy the cuvenant, the bill was diſmiſſed. 
418. by Le. C. Cowptr, 
jore chaz.celiore 


Baron and Feme. 

28. Baron ung to truftees goadt which his wife has, as execu- 
trix, in truſt for ſuch uſes as he by deed or will thould appoint. 
This alters the property of the eſtate. 2 Vern. 287. pl. 275. 
Paſch. 1693. Aſhfield v. Aſhfield. 

29. A difpofition by the huſband by will F a mortgage of 
the wife's, is not good; for the interef® he had is ſpent, and 
ſhe is in by ſurvivorſhip before the will can take place. Arg. 
Ch. Prec. 120. Trin. 1700. in caſe of Burnett v. Kinaſton. 

30. A portion was ſecured by a merigage in fee. The baron af- 
ter marriage affigns his intereft to truſtee, and by articles the mo- 
ney was to be called in to purchaſe land to the uſe of huſband 
and wife, and their iſſue; remainder in fee to the huſband 
the huſband died. Per cur. the baron had not abſolute power 
over the mortgage, but being as a ch en aftion, he had only a 
right to reduce it into a poſſeſſion, and not having ſo done in his 
lifetime, his aſſignee ſtood but in his place, and could only have 
the baron's power, which was to reduce it into pofſiffion in his hfe- 
time; and not having ſo done, it ſurvived to the wife notwith- 
ſtanding the articles, and muſt go to her adminiſtrator. 2 Vern, 
401. pl. 371. Mich. 1700, Burnet v. Kinaſton. 


ibid. 102. by the lord chancellor, Trin. 1 Geo. 8. C. cited Arg. 2 Vern. 502. 
S. C. cited by Mr. Vernon, Chan. Prec. 416. 2 Freem. Rep. 239. pl. 
and the lord keeper being of opinion, that the property of the money was not altered 
S. C. cited Arg. Chan. Prec. 419. and ibid. 
G. Equ. Rep. 101. S. C. cited Arg. and ibid. 102. by the 


31. The wife had a term, the baron made an nder ſeaſe 
for ten years, and upon borrowing money of leſe, cavenanted 15 
grant him anther leaſe after the end of the ten years, and to con- 
tinue during the time he had any right, but died before he made 


ſuch leaſe; it was decreed to be a good diſpoſition of his term 


+F.N.B. 
721. (C) 
S. P. be- 
cauſe it 
was a duty 


in him during the marriage, and the Engliſh edition cites S. C. 
end of the explanation of the ſtatute of 32 H. 8. cap. 37. 


in equity. 9 Mod. 42 Trin. 9 Geo. 1. Steed v. Cragh at 
the Rolls. 


(H) What Things the Baron ſhall have after the 
Death of the Feme. 


ron ſhall have the arrearages incurred during the coverture- 


+ 10 H. 6. 11, 12. Co. 4. Ognel. 51.] | 


Co. Lit. 162, b. in the 
Co. Lit. 351. a. S. P.—— An 


enmuity was granted, te a feme ſole for life, who afterwards married; arrears incur, and the wife dies, 
whereby the annuity determines ;- adjudged, that the huſband ſhall have an action of debt at the com- 
—＋ 12 becauſe an annuity is more than a thing in action, and may be granted over. Ow. 3. Paſch. 
2 Z. Mon. | 


co. Lit. 162. 


b. 351. 2. 


[2. But by the common law, he ſhall ner have the arrears in- 
curred before the coverture. Co. 4. Ognel 51.] | 


[3: Bt 


[ & ag a feme having a rent for life takes baron and dies, the ba- 


WOO * e 0 * 
a 3 n n Gate 
* OP SEEN 1” : 
5 2 


2 9 5 [ ly "7 
VVV 


0e 0 ww .c..c 


A. +. 4 


bw 


3 
* 
3 


feme, and the feme dies, the intereſt of the ward 1s caſt upon 


Baron and Feine, 52t 
z. But this is ale by 32 Hen. 8. Co. 4. Ognel 51.} Co. Lit, 


ec 162, b. 
761 5. See the expoſition of this ſtatute, 32 H. 8. cap. 37. f. 3. at tit. Rent (S. b. 


} 
100. $44» 


[4. If a ene leaſes for years, rendering rent, and after tales ”= (H. a) 
band and dies; the baron ſhall have the arrearages incurred d 1. S. C. 
during the coverture. 10 H. 6. 11.) | 

[F. If a feme ſeigmoreſs takes biron, the rent incurs, and hath 
iſſuc and dies, by which the baron is tenant by the curteſy of the 
ſeigniory, he ſhall have the ſaid arrears incurred during the co- 
verture. Kell. incerti temporis 118. b.] 


[6. If baron and feme, in the right of the feme, be ſcifed of Ce. 7.5 
351. A. II 
an advowſon, and the church becomes vcid, and after the eme dies, füch cafe he 


yet the baron ſhall preſent to this church; for this cannot be may have a 


granted over, yet it is not merely a thing in action. Co. Lit. 33 * 
120. ] , Own name, 
| 2 | as ſome 

hold. But if the church had fallen void before the marriage, it was merely in action before the 
marriage, and therefore the huſband ſhould not have it although he ſurvive her. Co. Litt. 351. b. 
B. and his wife brought a quare didi againſt H. and OI title to preſent to the church in 
the right of his wife, and after the iilue joined, arid befere the wenire facias tbe ⁊ fe died; and the 
plaintiff ſhewed, that bimjeif* bad rock ut a weniie facias in bis cron name; and Winch. was of 
opinion that the writ was not abated, becauie this was a chattel veſted in the hufband during the lite 
os the wife. Winch. 73. Paſch. 22 ſac, C. B. Blunt & al v. Hutchinſon. 


7. But if a man be bound to a feme covert, and ſhe 
dies, the baron ſball not have this ligation quitheut admini- 


ſiratiin purchaſe d; becauſe it is a Jing in action. Co: Lit. 


120. ] 
[8. If the baron be poſſeſſed of a leaſe fer years, of land, *Hanchett's 


in the right of the feme, and after the feme dies, the intereſt of — 
To CR 


the leaſe is preſently, by law, yeſtcd in the huſband, and he ſhall Rep. 234. 
have it, and not the adminiſtrator of the feme. * D. 8 Eliz. S. P. in 

251. 90. per curiam adjudged, Com. WKEOTTESLY AND Apaus, wt 
192. b. Curia b. Co. Lit. 46. b. | in the ex- 


\9. So if the baron be pofletlcd of a -vard in the right of the COPY 
11h, 1 
. pi s Sb caſe of 

the huſband, and he ſhall have it without taking out admini- Barnwell & 


tration.) al” v. 


N Rufen 4 
— 135. Vaughan Ch. J. cites S. C. via. 2 copyholder in fee ſurtenders to the 
1rd «d intentionem that the lord ſhould gient it back to him for term of life, the remainder to 


his wife, till his fan comes to twent v. oa, remainder to the fon in tail, remainder to che wite 
tor lite. The huſband died; the lor! a; his court granted the land to the wife till the ſon's 
full age; the remainders ut r The wife, cactus. and dies inteſtate; the huſband held in 


the land; the wife's adininiitrator, and to whom the lord had granted the land, during the 
minority of the fon, enters upon the huitband. | his entry Ma, ac Hudged u: awful, becauſe it was 


the wite's term; but otherwiſe it had been, if che wiſe had been but a guardian, or next friend 


ot this land. 


#10. The ſame law is of the ward land. 13 Chattels * 
48 * Gr 


years, varaſpipe, & . are not given to the huſband abſolu rely f as all ebarrc/s perſe nal are) by the 
inter-marriage, but conditionally, it the hutband happens to luryive ter, and he has power to alien 
ttem at his pleaſure; but in the m. an t me the hutband is poſſeſſed of the chattels reals in Eer 


right. Co. Litt. 290, b. 300. chatte“ perfon | in alben in ker 620” right are given 


4 


v the huſt and aLolgtery. by the a W the huſhand ſurvives the wife or not. Co. 
45 * b. 


Cartel: 


r 
4 * K 


— wares ty ah. 


e 


— armenia ngres corners wan, - 
N 1 — . 
FEA n A 
ESC ripe ies 


$3 Baron and Femme. 

Cbatteli rea canſiſting merely in action, the huſbard ſha?! not have by the inter- marriage, unleſ: 
he recovers them in the liſe of the wife, albeit he ſurvive the wife, as a writ of rigbt of ward, a v 
lore maritagii, a forfeiture of warriage, and the Ike, whereunto the wife was intitled before the mar- 
tiage. Co. Litt. 351. 2. 8 

But coattels real being of @ rixed nature, vize partly in prſſeſſien, and portly in action which bapprn 
during the crvertnire, the huſband thail have by the inter-marriage if he ſurvive his wife, albeit he 
reduces them not into poſſeſſion in her life-time , but if the wife ſurvives him, ſhe ſhall have then. 
Ait the huſband be ieiſed of renr-cmwice, charge, or /eck, in the right of his wife, and the rent 
becomes due, during the coverture the wite dies, the huſband ſhall have the arrearages; but if the 
wite ſurvive the huſband, ſhe ſhall have them, and not the executors of the hutiband. Co. Litt. 


351.2. 


Hob. 3. pl. [II. If a feme poſſeſſed of a leaſe for years takes huſband, and 


Radford My 2 . : 
7 prog they join in a grant of the term upon condition, that if ; the), their 
S. C. ad. executors, or adminiſtrators, pay 10 J. by ſuch à day, it ſhall be 


1 lawful for them 7 re-enter, and after the feme dies, and the baren 
8.C.ajudg- pays the 10. and enters, and dies, his executors ſhall have the 


cd accord- term, and not the adminiſtrator of the feme; becauſe the inte- 


ing'y-—— reſt of the term ſurvived to the huſband. Paſch. 1 2 Jac. B. be- 
Le. 185. pl. g 5 
285. Mich. tween YOUNG AND RaDFORD, adjudged. Hob. Reports 4.] 


29 Eliz. C. 


B. Anon. cites 20 Eliz. on a ſpecial verdict before Pogham Ch. I. but the ſame was not reſolved, — 


{G)15- S. C. 


154] C12. If the baron be poſſeſſed of a ward in the right of the 


*Fol. 346. feme, as (“) guardian in ſocage, and the feme dies, the baron 
——— {hall not have it; for it belongs ts the prechein amy. D. 8 El. 251. 
90. Com. 294. OSBURN AGAINST CARDEN AND JOYE. ] 

Cro.E. 466. [13. If a term for years be granted in truſt to the uſe of a fore 
2 5 covert, the baron ſhall not have this truſt after the death of the 
tiz. B. R. feme. Paſch. 10 Jac. B. per Coke, to be adjudged in WArkx- 


Wytham V- Housz's CASE. : 
Waterhouſe, ok py J | 
S. C. the defendant took adminiſtration of the plaintiff's wite's goods, and the plaintiff ſued the de- 


fendant in chancery to have this term; but it was there dcerced, by advice of all the juſtices cf 


England, that neither the term nor the uſe the:eof appertained to the plaintiff. ------- Toth. 155. 
S. C. held accordingly. ------ Co. Litt. 351. 2. S. P. and cites S. C. reſolved by the juſtices; for it 
ronfited in privity.-------Poph. 106. ATU JornsoN's CASE, S. C. reports the term granted by 


her former huſband to her two brothers in truſt for her, and adiudged for her brothers the admini- 
Brators again? her lecond huſband. -----4 Inſt. 87. cites S. C. as referred by the chancery to the 

Judges, and by them reſolved accordingly.—S. P. agreed accordingly, Mar. 45. pl. 69. Trin. 15 Car, 
in St. ſohn's caſe.—S. C. cited accordingly All. 15. Trin. 22 Car. B. R. but Roll faid, that it bad 
been fiace relolves, that the huſband mould have it in that cate, | 


14. If tenaut in dower takes @ {ccond barin, and they tiuo lenſes the 
land which fhe had 19 her dewer of the dowment of her firſt baron 
fer years, rendering rent, and dies, the ſecond baron ſhall have that 
which was arrear in the time of the 2wife, and not the heir; for he 
is a ſtranger to the leaſe, and by the death & the tenant in dower 
the leaſe is void. Br. Rents, ol. 10. cites 14 H. 6. 26. . 

5. If baron be poſſeſſed of a ferm for 20 years in right of his 
wife, and he makes a leaſe for 10 years, rendering rent to him, his exe- 
cutors, and afſigns, and dies, though the wife ſurvives, ſhe ſhall 
not have the rent, becauſe ſhe comes in paramount the leaſe. 4 Le. 
185. pl. 285. Mich. 29 Eliz. cites it as reſolved by Popham Ch. J. 
on a ipecial verdict in the county of Somerſet, 20 Eliz. Anon. 


11 | 16.4 


Rn m 


16. A truſt of leaſe fer years for a wife does not, after the wite's pn ow 
11 ; : ole alſhgns a 
death, go to the huſband in equity, as it was reſolved. Jenk. 4 f in 
245 pl. 30. truſt, and 
huſband, and dies, the adminiſtrator of the feme ſhall have this term. Lane 113. cited by Tan- 


after takes 
field as decreed in chancery, with the opinion of the judges in Denny's caſe. If a man marries a 
fenie who is the ceſty que truſt of a term, if ſhe dies the truſt will not ſurvive to the huſband, but 


that is the difference where the wife has an eſtate in law in a term, and where ſhe has only a tuft. 


Baron and Peme. 94. 


ſhall go to the executor or adminiſtrator of the wife; and this was faid to be Witham's cafe, au 


2 Freem. Rep. 62. pl. 70. Mich. 1680. Hunt v. Baker. 


17. Two femes jrintenants of a leaſe for peart, one of them takes 
huſband and dies, yet the term ſhall ſurvive ; for though all chat- 
tels real are given to the huſband if he ſurvive, yet the ſurvivor be- 
tween jointenants is the elder title, and after the marriage the 
feme continued ſole poſſeſſed; for if the huſband die the wife ſhall 
have it, and not the executors of the huſband ; but otherwiſe of 
perſonal goods. Co. Litt. 185. b. | 

18. If a feme ſole be poſſeſſed of a chattel real, and be thereof diſ- 
p:/e/ed, and then takes hutband, and the wife dies, and the huſ- 
band ſurvives, this right is not only given to the huſband by the 
inter-marriage, but the executors or adminiſtrators of the wife 


ſhall have itz fo it is if the wife have but a peſſibility. Co. Litt. 
351. . 


19. If the wife be poſſeſſed of chattels real in auter droit, as exe- 
cutrix or adminiſtratrix, or as guardian in ſocage, &c. and ſhe in- 
ter- marries, the law makes no gift of them to the huſband, altho? 


G. Equ. 
Rep. 234. in 
empore 
Geo. Is S. P. 
in the ex- 
chequer in 
Ireland, in 
caſe of Barne 
wel & al' ve 


Ruſſe! & al and cites S. C. 


he ſurvived her. Co. Litt. 351. a. 

| 20. If a woman grants a term to her own uſe, and takes huſband, [55 } 
7 2 and dies, the huſband ſurviving ſhall not have this truſt, but the 
e xecutors or adminiſtrators of the wife; for it con/i/ts in privity, and 
1 I fo it has been reſolved by the juſtices. Co. Litt. 251. a. 
. 271. If huſbanddies before he /viſes an eftray which happened in a 
ce WF manor of the feme's, ſhe {hull have it; becauſe there is no pro- 
1 IK 2 perty before ſeiſure. Co. Litt 351. b. (m) 

22. Goods which a feme has as executrix remain in and to Or {7 

her if her huſband dic, and if {he herſelf die her hutband ſhall not ſome afro a- 
be | have them, unleſs he be his wife's executor, and ſo executor to the 5 oy 
n WW firſt teſtator; for they were hers in auter droit, viz. as ſhe repre- Wear. Of. 
at | ſented the perſon of the teſtator. Went. Off. Ex. 86, 87. Ex. ach 
1e | 23. A bond was given. fo a-feme ſele, who takes baron, and ates, ig Fe . 
er J. S. took out letters of adminiſtration to the feme, and brought 3 noſe 
an action of debt upon this bond; the obligor pleaded, that by the dum ſila 
115 marriage the debt became due to the baron. But the court ſaid, _— 33 
e- that it did not; for it was a thing in action, and therefore the plea i virtue of 
all is not good. Sty. 205. Hill. 16.49. B. R. Cowley v. Locton. the inter- 
e. marriage, i. 
J. ſhe dies before they are recovered, but her adm' niſtrator will be intitled to them, which may be the huf- 


band, but then he has a right only as a{minittrator, and the reaſon is, becauſe ſuch debts 
Agro. 3 Mod. 186. Hill. 3 c. 2. B. R. in caſe of 


are recovered, are only Ve en 467597; 
Obrian Ye Ram. 


„before they 
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Baron and Feme! 


24. A ſum of money was provided by ſettlement of lands for raiſing 
daughters portions. One of them marries, and dies before her por- 
tion paid. The huſband takes out adminiſtration. This admini- 
ſtration is pro forma only; for here he had a right to the money, as 
a portion or proviſion for his wife. Chan. Caſes 169. Trin. 22 
Car. 2. Hurſt v. Goddard. Ly | 

25. Legacy deviſed to a daughter 79 be paid out of lands mort gaged 
to the father, which mortgage was forferted in teftator's life. She 


married the plaintiff, and died. The huſband takes out admini- 


ſtration, and the legacy was decreed to him, Fin. R. 91. Hill. 
25 Car. 2. Clerk v. Knight & Baker. | | 

26. If a perſon dies intefate poſſeſſed of goods, and a feme covert 
end anther are next of kin, and adminiſtration is granted to the other 
enly, and the feme dies within the year, before any diſtribution ; 
vet the baron by taking adminiſtration to his feme ſhall be intitled 
to her ſhare, it being an intereſt veſted in her upon the death of 
the inteſtate. Carth. 5 1. Trin. 1 W. & M. in B. R. Brown v. 
Farndell. £ 


(I) What Charge of the Baron ſhall bind the Feme. 


See (G) pl. [I. I a baron ſciſed for life, or in fee, in the right of the fene, 


— grants a rent, and dies, the feme thall hold it diſcharged. 


e 9 H. 6. 52. Curia. ] | | 
* Br. [2. So if the baron paſſeſſed for years in the right of the feme, 
* grants a rent, and dies, the feme ſhall hold ir diſcharged. * 9 H, 


2. cites S. C. 
4 S. P. 6. 52. For ſhe comes paramount the charge. f 7 H. 6. 1.) 


Fitzh. | 
Charge, pl. cites S. C. accordingly.—— (F) pl. 5. S. C. ? Br. Charge, pl. 41. and 
in pl. 1. ibid. cites S. C. held accordingly; for by his dying without altering the property, it remains 
to the ſeme in the ſame ftx'e as before. ——Fitzh. Charge, pl. 1. c.tts S. C.—— (6) l. 5.S.C. 

If fene bas a leaſe for years, ard takes baron, the baron may ſurrender or forfeit the leaſe, becauſe 
Ft is only a chattel, and yer be carne charge it; and yet to the king it may be charged, Br. Fortenure 


de Terres, pl. 69. cites 7 H. 6. 1. 
+ If 2 man be potleſſed of certain lands for term of years, in the right of his wife, and grants a rent- 
ebarge, and dies, the wife ſhall avoid the charge; but if the huſband had ſurvived, the charge is 


good during the term. Co. Litt. 184. b. 


t{ 56 | | 
'l 85 ] C3. If baron and feme are tenant; fer life, and the baron acknow- 
Pi. 6. ledges a recopnizance, the feme ſhall hold it diſcharged after the 


death of the baron. 8 R. 2. Aid del Roy, 114. ] 
If the buſ- 4. If the baron poſſeſſed of a fern in the right of his feme, is 


| _ w_ . condemned in a judgment, or acknowledges a ſtatute, and dies, this 
term fer hall net be extended upon the feme. 9 H. 6. 52. b.] 


yearsin 
right of his wife, it may be ſeld on a fi. fa. and yet it is not actually transferred to. the huſhand by the 


Inter-marriage ; per Parker Ch. J. Trin. 1714. Wms. s Rep. 258. in caſe of Miles v. Williams, — 


Prerogative (C5. If the baron be indebted to the king, and purchaſes lands jor 
(E) 4 3* gears to him ond his wife, and dies, this land ſhall be put in exe— 
cution fox the ſaid debt, becauſe the baron had power to diſpoſe 

of the ſaid term. 50 Aſſ. 5. adjudged, Co. 8. Sir CERAUD FLEET 
| woovp, 
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Baron and Feme. 


woop 5. ary Quzre of this; for the execution does not re- 
ate to a chattel. | 

6. Baron cannot prejudice the wife for her franktenement or in- 
Beritance. If ſhe is intitled to dower of the lands of her firit baron, 
and her 2d baron accepts for deter leſs than a 3d part ; after the 
death of the 2d baron ſhe may wave it, and have her full third 
part. Jenk. 79. pl. 56. cites 32 E. 1. Fitzh, Dower 121. | 
7. Where the baren is indebted to the king, and he and his feme 
urebaſe land for GO years, and he dies, the feme ſhall be charged. 
Br. Jointenants, pl. 30. cites 50 Aſſ. 5. 

2. And yet if A. be indebted to the king, and A. and B. purchaſe 
gointly in fee, and A. dies, and B. ſurvives, he ſhall not be charged. 
Note the diverſity ; for the other is only a chattel, all which the 
baron may alien without his feme. Br. Jointenants, pl. 30. cites 
co All. 5. Rs | | 

9. Baron made a leaſe of the wife's lands, and the leſſee being 
ignorant of the defeaſible title, but upon the land, and was at 
creat charge therein. The baron died, and the wife ſet aſide the 
teafe at law; but was compelled in equity to yield a recompence for 
the building and bettering the land; for it was worth ſo much the 
more to her. Chan. Rep. 5. in the EaRL oF OxrorD's CASE, 
Arg. cites it as appearing by a judgment-roll of 34 H. 6. of the 
caſe of Peterſon v. Hickman. : 

10. An avowry is made upon the huſband and wife, where the 
wife is the tenant. In this caſe no diſclaimer lies; for the wife 
cannot be examined in this caſe; and the huſband's diſclaimer 
mall not hurt the wife for her freehold or inheritance any more 
than his confeſſion ſhall. Jenk. 143. pl. 97. cites 14 H. 4. 18. 

11. Baron alone aliens the land of the wife by fre with procla- 
mation, and dies. Five years expire after his death without ac- 
tion or entry of the wife. It is a bar for ever to the wife and her 
heirs. D. 72. b. pl. 3. Mich. 6 E. 6. Anon. 

12. Baron alone makes a /eaſe of the cdi s land, and dies. The 
leaſe, as to the poſſeſſion, remains in full force till ſhe avoids it by 
her entry; but as fo the right, it determined by the death of the 


o 


huſband. Arg. 3 Bulſt. 272. cites Pl. C. 65. b. [but it ſhould be 


137. b. 6 E. 6.) in Browning and Beeſton's caſe; and cites 9 H. 
6. 43. and 28 H. 8. Dyer, fol. 28. [b. 20. a.] = 

13. In debt on bend fer perfermance of covenants in an indenture be- 
tween the defendant and A. his wife of the one part, and the plain- 
tiff of the other part. The jury found he huſband ſcaled the deed, 
but not the <vife; the juſtices held? that if the kuſband had ſealed 
and delivered it ia the name of the wife, it had been the deed of the 
wife during the life of the huſband ; and if they by indenture had 
bargained and ſold land of the wife rendering rent, it had been a 
good deed of the wife, becauſe ſhe might have afterwards accepted 
the rent, and made the deed good. Cro. E. 769. pl. 12. Trin. 42 
Eliz. B. R. Shipwith v. Steed. ö 

14. Huſbard deviſed his lend te his wife during the minority of his 
Ven and dies. He has only a poſthumous ſon. By the will the 


Vox. IV. : F wie | 


See tit. Diſ- 
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Baron and eme. 


wit has 1 te make leaſes, to raiſe money to pay debts, &c. She 
enters and takes the profits and marries a ſecond huſband ; he lives 
ſome years and takes the profits, and dies. She /ea/ed ſome part 
according to the will, and continued taking the profits of the reſt. 
The /n comes to 21, and proves a revocation of the awill, and prays 
his mother may account. Ordered that ſhe account for all the profits 
that herſelf or her huſband took; for the ſhall be faid to take them 
as guardian till 14, and after as 'bailif and was to anſwer what 
her huſband took zs in a devaſtavit. And the wife having ue nelice 
of the revocation, had paid legacies according to the auill, which were 
charged on the lands. Thoſe were ordered to be allowed, but as 
for the leaſes, though for fines and full rents, the court would not 85 
make them good, becauſe the could not ſet or leaſe lands. Chan, 
Caſes 126. Paſch. 21 Car. 2. Hele v. Stowell. 5 
15. If eme exec gre * e zves, the ſhall be charged fer d. amages | 8 
recovered upon a de da, againſt her and her baron, for waſte coin 15 
mitted by the threw rs ig the coverture, but ſhe ſhall nat be 5 
charged ar ceſs recovered againſt the baron de bonis propriis ; and 
judgment accordingly. 2 Lev. 161. Hill. 27 & 28 Car. 2. B. R. 
Horſey v. Daniel. | 
16. Deviſe of 800 J. 7s be inveſts PF in land for the benefit of the qvife 
of J. S. for her life, and afterwards to her children, and the inte- 
reſt of the money to go in the mean time to ſuch perſon as would 
| be intitled to receive the profits. J. S. the by/and becgmes bankrupt. 
4 Per cur. this not being a truſt created by "the huſband, nor any 
thing carved out of his eſtate, but given by a relation of the wife's, 
and tended for her maintenance; it is not liable to the creditors 
: or the huſband, and decreed the nterc/} to be paid to the truſlee to 
| be laid out in land and ſettled according to the will. 2 Vern. R. 
| 96. Vandenanker v. Deiborough. 
17. A feme had 1000 /. and it ewas ngreed by marriage-articles, 
j 
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that 700 l. of it ſhould go to pay his debts. The Huſband after mar- 
mage, without the wife, aſigued the 3095 likewiſe to creditors, and 
decreed fo much ro be paid as was really due to them, and the reſ- 
due, if any, to be put out for her beneſit. Chan. Prec. 325. Hill, 
1711. Povey v. Brown, Amhurſt & al. 
* 18. If a bill of exchange be made to the feme dum ſolu, the huſ- 
-— Sang band miy aſlign it, and the aſſignee ſhall og the action in his 
fn to aſſign OWN name. Per Parker Ch. J. Wms.'s Rep. 255. SO 1714. in 


the nate. cate of Miles v. Williams. 
Per Parker 
Ch. Je 15 M5 od, 245, in S 2 | 4 
19. No e of the hi band to part with the wif 5 inheritance, : | 
ſhall bind the wife, or be carricd into execution. MS. Tab. Feb. | 


9, 1721. Bryan v. Wolley. 
20. If the wife had recyvered a judgment at law, and elegit there- ; 
upon, the huſband would have had a ! poawer 10 Nan that intereſt of the 
evife, for or without conſideration c. in truſt for himſe If or as ite 
pleaſed ; ſo by pafity of rezfap, the wife having a decree of a cour! of Y 
7 


jones tor her demand, and to hold and. enjoy till ſaticiactian, &c. the 
bulband 
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Baron and Feme. | 58 


Eujtand has the fame right and power. to diſpoſe of this equitable inte- 
veſt of the wife, as he would in caſe of a demand recovered at law, 
&c. and though after marriage the huſband is to ule the wife's 
name in the proceedings in equity in this and the like caſes, 
whereas he need not at law, that makes no difference in the thing, 
or in the right, but in the form and manner of proceeding, &c. 
Per Ld. Hardwick MS. Rep. Feb. 26, 1734. in the caſe of Paſ- 
chall v. Ld. Carterct & al'. 


(K) What Things the Feme may a; without the 


Baron. 


{ts F a feme ſole makes a fegſtinent upon condition te re-infeaff Br. Tender, 
| her at what time ſhe will, and after takes huſband, the of np 
may require the feotfee to re- infcoff her without her huſband, and that the aid 
if the feoffee does not do it, the condition is broke. 35 Aff. 11. 74949, and 
adjudged.) ebey rf «jeay 
Us is: . and the 
baron and feme entered, and good. Brook ſays, and ſo ſee a god rege by a feme covert without 
ter baren, for the conditions are ſtrict as it ſcems.— Er. Conditions, pl. 117. cites So Com ous 
Br. Coverture, pl. 42. cites S. C. Br. Ferftments, pl. 31. cites S. C.- Br. Remitter, pl. 45. 


cites S. C. Brownl. 69. in caſe of Portington v. Rogers, Arge cites S. C. contra, viz. that 


ſhe cannot make requeſt after coverture ; but ibid. 110, 141. Arg. in S. C. ſays that the requeſt is 
good at ter marriage, and cites 25 Afl. 11. [but is miſprinted for 35 Afl. 11, ] 


2. Nor ſhe cannot reſtrain the livery of her baron ef the land if the 


eme. Br. Coverture, pl. 76. cites H. 2: E, 246: 


3. If and is given to a foie upon condition to ſell, and to diſtri- 
bute the money, &c. for the foul of the feoffor, and ſhe takes barony 
and the baren and feme ſel] and diſtribute the money, and the ba- 
ron dies, the feme {hall not have cui in vita nor ſubpœna; for the 
tale is good according to the condition. And per Brooke J. the 


eine may ſell to any except to her bara; and this by deed, nat by jine. 


Br. Cui in Vita, pl. 16. cites 34 E. 3. | 
4 The feme cannot qvaive her intoreft gained by the diſſtiſiu during 
the life of the baron. Br. Ailiſe, pl. 330. cites 35 Aff. 5. 

5. Feme covert Hall not be executrix, without the aſſent of her 
baron. Br. ibid. cites Hill. 2 H. 7. 15. 

o. Feme covert executrix may give acquittance on receipt of a 
debt by herſelf without the baron; all the juſtices ſaid that fo it 

y herfelt without the baron; all the juſtices ſaid that fo 1 
ſeems. And. 117. in pl. 164. Hill. 22 Eliz. 

7. A feme covert may d things in law, if the baron agrees to it. Note, that 
Kelw. 163. a. pl. 4. Mich. 3. H. 8. but without ſuch aſſent ſhe ws 
cannot make, create, or /imit uf of land. And. 164. pl. 209. Mich. teme co- 
29 & 30 Eliz. in caſe of Colgate v. Blythe, alias Kenn's caſe. pe © wa 


late of the 
c 


89945 of the baron by a ſeme covert, is good, i the baron agrees, or does not diſagree; per sur. Br. 
Contract, pl. 3. cites 27 He 8. 25. 


8. Tenaul for lie, remainder 10 his daughter and heir apparent, 


who was 4 feme exvert, in fee. The father made a feoff ment in tee 
with warranty, and afterwards levied a ſine with warranty to cer- 
fain uſes, and died. The daughter for herſelf, and in the name 
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* 59 | Baron and Feme. 


of her huſband, and by his conſent, entered within the year, and 
cla med the inhevitance. The juſtices held, that the entry by the 
wife alone, * without her hutband, he agreeing to it, was good; and 


that the warranty deſcending upon her during the coverture, did 


not bind her, becauſe her entry was lawful. Cro. Eliz. 72. pl. 
, 28. Mich. 29 & 30 Eliz. B. R. Ards v. Simpſon. 
3 Le. 266. 9. Aſent by the wife of F. to F. te enter into the houſe of T. the 
a Van S. D hutband, and take goods winch were there of A.'s, who had ſold 
ol e pies 

wadbeld not them to F. is no juſtification i in treſpaſs brought by the hufband 
Soo. againſt F. Per 3 juſtices, contra Gawdy J. Cro. E. 245. pl. 5. 

Nich. z 33 & 34 Eliz. B. R. Tailor v. Fiſher. 
iy 5 r. 10. Feme covert cannot make a + /etter of attorney to deliver a 
20 leaſe upon the land. Brownl. 134. Paſch.' 44 Eliz. Willſon v. 


Brownl, 7 
ſeems only Rich. 
à a tranſlation 
— 2 Brownl. 248. Paſch. „ Jace. B. R. Plomer v. Hockhead, 8. 1 But if the de- 


claration is of a leaſe by the 23 only, it is god. Noy 133, Plummer v. Hocket, S. C.------ 


dee Gardiner v. Norman. 
F In dee: baron and feme continues till exigent baron ar 2 but will not ſuffer her to appear. 


Per eur. the fc may make aitorney to prevent being waive, D. 271. b. marg. pl. 27. cites Paſch. 
422 Eliz. Loi Gs | 


See 2 H.7. 17. She cannot tate an executor/hip upon her without the con- 

25.8. P-23- ſent of her huſband at the common law; though otherwiſe per- 
haps by the ſpiritual law. But if the will be proved, and exc- 
cution committed to the wi ife, though againſt her ee mind 
and conſent, it ſeems that it will ſtand; and the huſband and 
wife being after ſued, they cannot ſay that ſhe never was cxecu— 
tor, and he doubted whether her adminiftering without the huſ- 
band's privity and aſſent, Haugſ the will be nit proved, do not con- 
clude her huſband as well as herſelf from faying after in auy ſuit 
againſt them, that ſhe neither was executor, nor did ever ad- 
miniſter as executor z yet perhaps ſuch adminittration by the wife 
againſt the huſband's confent, will, as againſt him, be a void act; 
and if ſhe, being made executrix during covertart, 7 efuſer, but Jet 
the buſtand vill adminiſter, ſhe is bound during his life, though 
after his death the may refuſe. Sce Went. Off. Executor, 202. 


T0 205. 


levied a fine to the uſe of themſelves for their lives, and after to 
the uſe of the heirs of the wife; proviſo, that it ſhail and may ” 
lawful to and for the huſband and wife, at any time during the: 
lives, te make leaſes for 21 years or 3 lives, the wife being covert 
made a leaſe for 21 years. Adjudged a good leaſe againſt the 
hutband, though made when ſhe was a feme covert, and by her 
alone, by reaſon of the proviſo. Godb. 327. pl. 419. Paſch. 
"Ai 8 B. R. Anon. 
0 777. Pl. . Lands were deviſed by the baron to his feme, to diſpoſe of 
2. Trin. 2» her Sil and pleaſure, and to give it to which of his ſons ſhe ſhould 
= png pleaſe. She marries another huſband. Adjudged that the feme 
eee, 3.0. notwithſtanding the coverture, might execute the power z for the 
a6; udged c- ſon is in by the deviſor. Noy 80. Daniel v. Upton. 


egrdingiy- -- 
Eat. 9. 34. & 174. Daniel v. Upley, S. C. adjudged according!y ; and ibid, 10. Arg. it is ſaid that 


er is cullzteral to te eſtate. | 5 
| Dei ſe 


12. Huſband and wife ſeiſed of lands in right of the wiſe, 


6. 


Baron and Feme, 592 


Deviſe of an annuity to a feme ſole for life, with power to grant an atnuity m any perfon ſhe 
Gould name, and after the marries, yet this power continues in her, and is not transferred tw the huſe 


band, and by her nomination ſhe does not any ways charge the lands by virtue of any interet ariſing 


from ber, but that is done by the will of the teitator, Fin, Rep. 346. Paſch. 30 Cai. 2. Gibbons 


v. Moulton. 


14. If land was dewiſed te the ferme, on condition to covey it to 
J. 8. there ſhe has intereſt conditional, and to fave the condition 
ſhe may convey it during coverture ; fo feeffment to a feme co- 
vert, upon condition to enfegſt J. S. Admitted. Jo. 138. pl. 3. | 
Trin. 2 Car. B. R. in cafe of Daniel v. Ubley. 600 
15. If feoffment be made to a feme covert upon truſt, and confi- But if ſhe 
dence to convey it t9 J. S. per Jones J. the cannot make feott- 3 eee 
ment; for the eſtate was abiolutely in the feme, not ſubject to 50 to con- 
the condition, but in truſt and confidence; ſo that without the vey it over, 
baron's joining with her in a fine, her fcofflment is void; aud if — 
it was by fine, it is voidable by the baron; but Doderidge and her feof. 
Whitlock J. were of opinion, that in that caſe a conveyance by ment, be- 


7 | 45H Fa . cauſe ſhe 
her was good, Qurzre. Jo. 138, Trin. 2 Car. B. R. in caſe of „, but an 


Daniel v. Ubley. ir ſtru ment. 
5 | Gi Arg. 2 
Roll. Rep. 68. cites 11 H. 7. 3, ——— Arg. 2 Roll. Rep. 175. cites 34 E. 3. Cui in 
Vita. F 
A f-otiment with leren of” attorney to the wife to make livery, is good; but then ſhe muſt make li- 
very in the name of her buſband, Arg. Godb., 389). cites Ferk. ſ. 196. 199. 


16. A receipt given by the wife alone for a /egacy bequeathed — 3 ſhe 
to her, is not à ſufficient diſcharge againſt the huſband. Vera, z. ee 
261. pl. 25 5. Mich. 1684. Palmer v. Trevor. hutband 

| without his 
concurrence, and ſuch clzimant ought to ſet torth by what act or deed he claims it, and her admi- 
niſtrator ought to be made a parte; and lo it was ruled upon demurrer. Fin. Rep. 387. Trin. 
30 Car. 2, Wall v. Eaſtmead & Hakes. 


17. If feme covert purchaſes lands without conſent of the 14. Raym. 
baron, he may have rover for the money. Cumb. 450. Ruled at 3 _—_ 
Guildhall, Prin. 9 W. 3. in caie of Garbrand v. Alien. cerdingly. 

18. Feme covert may d alone in a criminal matter; as if ſhe 
was attainted of fe/-ny, ſhe may plead a parden; per Holt. Farr. 


2. Mich. 1 Ann. B. R. 


(L) What Things they both may do to charge the 
Feme after the Death of the Huſband. 


[I. IF a recovery be in an aſſiſe ſur diſſeiſin againſt them, exeru- w_ m_ 
tion ſhall be againſt the ſeme after the death of her huſ- F720 
band, as well fer the damages as for the principal. 39 H. tion (T) 
0 ) : 9 8 pl. 2+ cites 
45 | * ei 
C2. If the baron and feme have the ſame cccupatian, and *' OP 
the baron dies, the feme {hall be charged by the flature 5 
„ for the occupation, in an afſiſe er treſpaſs. 39 H. 
be 45% 
4 3 3. Baron 
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Go Baron and Feme. 


N10. 66. 4. . and feme levied a fine fur conceſſet of lands wah 
5 13 warranty to W. The baron died. W. is ejected. Ine court 


S. P. agreed held, that covenant lies againit the feme upon this warranty in 
accordingly the fine by her, though ſhe was covert at the time of the tine 
by e levied. Lev. 301. Mich. 22 Car. 2. C. B. Wootton v. Hale. 


counte! for 

the detencant, | 2 
but inſiſted on 2 fault in the pleadings. Ibid. 201. pl. 37. 8. C. &. S. ©. agreed by 
the counſel of both ſides, and allo by the court. —— Sid. 4665. pl. 2. 8. C. and in a nota, 
at the end ſays it ſeems to be admitted by all that action of covenant lies upon the conceflit in 
the fine without a deed, Quod. n0a.—2 Saund. 177. S. C. held according)y, that coyenant lay 


zgalnſt me some. 


[ 61 ] (L. 2) Bound by her own Act. By Relation. 


1. IF feme ſole commands J. N. to make an abligatian in her 
name, and before the execution of it the takes baron, and 
after it is executed, it ſhall bind her; for ſhe had power at the 
time of the command. Quære. Br. Covertun pl. 50. cites 14 
2. 

2. Though the died of a feme covert could not be binding, 
yet being relative to a fine, it gives an ethcacy and operation to 
the deed, and is as concluſive as if ſhe were a feme ſole; per 
Holt Ch. J. in delivering the opinion of the court. 12 Mod. 161. 
Hill. 9 W. 3. _ Morley. 


(M) What Things a WWoman may do alone ts charge 
her Huſband. 


Fitzh. Ac- [I. E baron, in an account, ſhall not cs charged by the re- 


ov rnb ceipt of. his feme, unleſs it came to his uſe. 43 Ed. 


238. 8.1 

2. Per cur. gift of goods of the baren made by feme covert is good, 
if the baron agrees to it, or zf he dies not diſagree, yet it ſuifices, 

and therefore the giſt was to the feme covert; quod nota. Br. 
Done, pl. 4. cites 27 H. 8. 26. | 
Falm. 206. 3. Debt was brought by the hu/tand upon a leaſe made by the feme 
10 1 dum fila. After marriage that feme received the rent of the leſſee, 
it was re- Who had no notice of the e (by any thing which appeared) 
ſaved by 3 nor was there any countermand of the payment thereof to the 
1 feme. It was reſolved, that this payment was as no payment, 
teing in the but the baron ar well demand and recover it again. Cro. J. 


1 617. (bis) pl. 7. Mich. 19 Jac. B. R. Tracy v. Dutton. 


peyment to the ſeme was void in law and by Ley Ch. J. that notice of the marriage was 
not neceilary. 


 Freew. 4. The wife received meney « due en a bind entered into by one to 
* |= ber huſeand. I he huſband got mens on the bond; but be- 
SC. in Ccawſe the uſually received and paid money for him, it was ordered 
1 that l acknowledge ſatistaction thereupon, Chan. Caſes, 38. 


Mich. 


Baron and eme. 61 


Mich. 15 Car. 2. by the maſter of the rolls. Seabourne v. 
| Blackſtone. 

5. The wife of A. receives 10l. to the 1 uſe of A. and this comes to 
the uſe of her hujoand in a convenient an neceſſary way ; although the 
huſband did not command it, or comte afterwards, he "bs li- 
| wy to this debt, and the corn? Hall be of a rece 2 by the hands 

the huſband, fuch manner of count will ſerve in debt in this 
> The reaſon is, the wife's contract is void, and it ought 
not to be alledged in the count, but the count ought to be as 


above; by the juſtices of both benches, Jenk, 4. pl. 5, 


(M. 2) In what Caſes ſhe may take by Grant. [ 62 ] 


1. JF an ate be made to a man's wife, de novo, it is not neceſ- 
ſary to aver his aſſent; for it ve till he diſſents; but where 
the wife had an eſtate fore, an affent is neceſſary, becauſe it 
cannot be deveſted by her acceptance of a new eſtate, un- 
jeſs he afſent to the latter eſtate; per Hobart Ch, J. Hob. 
204. pl. 257. Trin. 14 Jac. at the end of the caſe of Swain v. 
Holman. 
2. Debt upon a penal bill, by w ich the defendant promiſed K. 
a femme ſole, that as joon as a grant ſhould be made to him of ſuch an 
office, he would execute a bend to her fer payment of gol. per annum 
% her, during the joint lives of her and the ſaid defendant. 
The othce was granted to him, and the being afterwards 
married, her huiband and ſhe brought this action, ſetting forth 
this matter, &c. but that he had not fealed a bond to her dum 
folay nor to the huſband and her jointly after the marriage, 
cc. Upon demurrer the defendant had judgment, for though 
it was averted, that he had not ſealed the bond to the wife whilſt 
ſole, nor to the plaintiffs after the marriage, yet it was not faid 
that he had not ſealed to her after the marriage, and this excep- 
tion was held good per tot. cur. Lutw, 413. Hill. 3 & 4 Jac. 2. 
Tonſtall v, Williamfon, 


(N) What Things a Woman may do without her 
Huſband, [or may be avoided by him.] 


[JF a ſeme covert levies a fine, this will bar her, if her“ Trin. 


huſband does not avoid it, during the coverture. “ Co. * 
10. 4% IS 3.0. 27- $17 Af. 17,4 -- ington's 
Cale, —— 


and if the baron dies ſhe ſhall not avoid it in ſcire facias. 


7 Br. Coverture, pl. 77. eites S. C. 
Firzh. Eſtoppel, pl. 135+ cites S. C. and 


Br. Fines levied, pl. 75. cites S. C. 
Trin. 17 E. 3. 52. 7 Rep. 8. a. b. 8. P. accordingly per Cute Cites 8. C. 


Ut, Fines (T] per totum. 
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Baron and Feme. 


: [2. Bur if he awiids it, ſhe and her heirs ſhall have it. Co. 
levied, pl. b 


75. cites I Oo 43 x2 Aſſ. 17.J | 
S. C.—Br. Coverture, pl. 77. cites S. C.——Fitzh. Eſtoppel, pl. 135. cites S. C.——7 Rep. L. 2. 
b. S. P. per cur Mich. 28 & 29 Elz. in the court of wards, in the earl of Bedford's caſe, and the 
conuſee ſhall not have the land; for by the entry of the barcn the entire eſtate of the conuſee is de- 
' Feated, and the antient eftate of the feme re- veſted in her, and the baron ſeiſed of the entire eftate 22 
in right of his wife, and ſays, that with this agrees 17 E. 3. 52. b. 17 Aſſ. 17. 7 H. 4. 23-2 R. 3. 
20. 9 H. 6. 33.—— Hob. 22 5. Hobart Ch. I. ſays, note 2 conflict of two laws of nature and equity, 
as it were, but the one is predominant; and yet the law cf the land for neceſſity's ſake of commerce 
and the like by a law of policy, makes bold with the law of nature in a ſpecial kind, and theretore 
allows a fine levied by the huſband and the wife; becauſe the is examined of her free will judicially 
by an authentical perſon, truſted by the law, and by the king's writ, and ſo taken in a fort as a ſole 
woman, as alſo when ſhe comes in by zeceipt ; but this being but a fiction of law, moſt not be ex- 
tended beyond that, that the law has granted as a privilege. Nay more, if a woman covert levy 3 
fine alone, as if the were ſole, this ſhall bind her for the reaſon before given, that the hall not be 1e. 
ccived to ſay the was covert, though her huſband ihall, and may enter an teſtore he land to Lirafelt 
and his wite both. | | | 

[ 63] | AR 
—— Iz. Qurzre, if a feme covert fuffers a common recovery, if this 
Fol. 347. binds the feme after the death of the huſband, if he does not 

avoid it during coverture. ] | | 


62 


® Br. Fines 


N [4. If a feme covert appears to an action, and after is ont/awe T7, 
r. her buſband and ſhe may reverſe it; becauſe it was without her 
z,. huſband. 18 Ed. 4. 4.] 

Joinder en | 


Action, pl. 88. cites S. C. that they ought to join to reverſo it; becauſe feme covert cannot ſuc withe 


5. If a man makes ma „eme covert his executrix, and dewiſes the 
reverſion to be fold by her, ſhe cannot make a deed, and yet her 
ſale is good without any attornment, nor can ſhe levy a fine 
and the reaſon ſeems to be, inaſmuch as when the ſale is made it 
paſſes by the teftament, and not by the ſale. Br. Devilc, pl. 12. cites 
19 H. 6. 23. | 

6. A feme covert beught goade for 101. the baron paid the rol. 
and took the goods, the vendor brought treſpaſs; per Yaxeley, the 
fale is void, by reaſon that ſhe who bought is a feme covert. But 
per Rede, the buying by her is good, becauſe her baron agreed to 
it. Fineux contra; for a feme covet cannot do a thing which 
may turn to the prejudice of her baron, and contra of that which 
is for his advantage; for if I give goods to a feme covert, it 1s 


+ S. P. Br. 
Contract, pl. 
41. cites 20 
H. 6. 22. 


good if the baron agrees; but if a + feme covert buys a thing 
in a market it is void; for it may be a charge to the baron; but 
ſhe may buy a thing 2 my uſe, and I after agree to it. Br. Con- 
tract, pl. 19. cites 21 H. 7. 40. 5 


5. P. Br. And if I command” me to buy things neceſſary, and ſhe 
7 if I command my fe , 

9 — buys, this ſhall bind me Tecra ee — 2 did 
H. 6. 22. not expreſs to her what things are neceſſary. Br. Contract, pl. 

19. cites 21 H. 7. 40. N | | 5 
— 8. And if my feme buys a thing for my houſehold, as bread, 
J- Br. Con. & c. and I have no Enowledge of it, there, though it was ex- 
tract, pl. 41. += iy in my houſe, I ſhall not be thereof charged. Quod nota 
— 1 ne. Ibid. 5 a | wk 


9, Baron 


Baron and Feme. 63 


9. Baron and feme Jevied a fine of the wife's land; to the uſe of 
themſelves for their lives, remainder to the heirs of the awife, with a 
proviſo for the huſband and wife, at ary time during their lives, 10 
make leaſes for 21 years, er 3 lives, &c. The wife, during the 
coverture, made a leaſe for 21 years; and it was adjudged a good 
leaſe againſt the huſband, (though made dy her alone while ſhe 
was covert) by reaſon of this proviſo. Godb. 327. pl. 419. 

Paſch. 21 Ja& N. Anon. 

10. The baren being gone beyond ſea, the feme levies a fine Te Ts 
of ber lands ; the baron returns and enters into part. The queſ- judge. 
tion was, whether this had avoided the whole fine? and held 
that it had; for what act ſoever he doth in diſaſſirmance of the 
fine, ſhall avoid it. Freem. Rep. 396. pl. 515. Trin. 1675. Mayo 
y. Combes. | | 
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(N. 2) What Act of the Wife's ſhall be good with 6 
the Huſband's joining. 


E A Feme covert is of a capacity to pyrchaſe of others, aui] 
the conſent of her huſband, but her huſband may diſagree 


thereto, and diveſt the whole eſtate; but if he neither agrees b 

nor diſagrees the purchaſe is good. But after his death, though 5 

ker hutband agreed thereunto, yet ſhe may (without any cauſe | 1 

to be alledged) waive the ſame, and fo may her heirs alſo, if [ 64 ] f 
after the deceaſe of her huſband the herfelf agreed not thereunto. 2 

Co. te top, 5 
2. Warrant of attorney by baron and feme % deliver a leaſe upon But a letter 
the land, is merely void as to the wife. Yelv. 1. Paſch. 44 Eliz. b OF 55 
B. R. Wilſon v. Riche. | both te re- 4 


| cerwe a le- 
gacy bequea:bed to the wife, is good, becauſe the letter of attorney of the huſband alone is ſufficient 
Goldb. 159. pl. 91. Hin. 43 Elz. Huntley v. Griflith, 


3. If a limitation be, that if a ring be tendered by a woman, 
that the land ſhall remain to her, ſhe takes a hutband, „e and 
the huſband tender the ring; this is a ſufficient tender, and ſhall 
be intended the act of the wife. Arg. 2 Prownl. 67. Paſch. : 
9 Jac. C. B. in the caſe of Portington. | | #3 

4. A bond was conditioned % pay pol. to the plaintiff, memo- 
randum, it is agreed before ſealing, &c. that the wife may diſpoſe 
of the gol. in her life-time to whom ſbe will, to be paid by the plain- 
F accordingly, he being only truſtee of the wife in the ſaid ob- 
ligation. In action againſt the þy/band after the wife's death, the 
detendant pleads that ſhe with his conſent made her will, and thereby 
bequeathed 3ol. of. the ſaid gol. to divers perſons, and the reſt to 
hinr, and made him executor, and after died, and to diſpoſed of the — 
ſaid 500. in her life. On demurrer to this plea, judgment was | | 
given for the plaintiff, for the 50/. ought to be paid to the plain- 
tit, notwithſtanding the diſpotal. 2. Jo. 216. Trin. 34 Car. 2. 
Y. R. Blunt v. Collins. | 5 | 

1 = - | 5. Where 
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Baron and Feme, 


5. Where a legacy is given to a feme covert, on condition ts re. 
lecſe her intereit in lands, ſhe mult reicaſe by fine, 9 Mod. 79. 
10 Geo. Acherley v. Vernon, | 


(N. 3) Acting as a Sole in other Caſes than as 
Temme Sole Merchant. 


Chan. Cafes 1. EM as adminiſtrator to her Huſtand, . an action. 


el The defendant brings a bill, ſuggeſting that the huſband 
lars tba: is not dead but conceals himſelf, and pending the ſuit in equity, 
| Here ap- the feme got judgment at law, but the court granted an 
1 injunction, and directed an fee at law to try whether the 
ecicexce huſband was dead or not. N. Ch. R. 93. 16 Car, 2. Scott v. 
XR Rqyner. | | 
huſduad 


was hot dead; and fo an in junction was granted, and a trial at law directed. 


fole, gave a warrant of attorney to confeſs a judgment, & c. and 
afterwards moved to ſet afide the judgment, becauſe ſhe was 
covert; but the court would not relieve her, but put her to 
her writ of error. 1 Salk. 400 pl. 5. Mich, 10 W. 3. B. R. 
Anon. 

3. A woman living ſeparate from her huſband and paſſing for 
a widow, <vas applied to 2 t5 lend him 100l. on a ee. 
Ohe 15 un him that ſbe had only 501. of her own, but that foe could 
get ol. more of a young woman, vhich fbe did, w acquainted 
B. e: and crdered the mortgage ts be made to herſelf by a dit- 
ferent name from that of her huſband, and gave the young wo- 
man a lend for payment of the gol. and intereſt, but by another 
difterent name. B. made ſeveral payments of the intereſt to the 
f 6; ] wife, but knew nothing of the marriage. The huſband having 

notice of the mortgages gets that and all the writings into his cuſtody. 
On difcovery of the marriage, a bill was brought by the perſon 
that lent the 504. (and who in truth was ſervant to the wife at 
the time) cither to charge the money on the mortgage or upon 
the perſon of the huſband. The wife by her anſwer diſcloſed all 
this matter, and B. by his anſwer, and likewiſe on his examina- 
tion as a witneſs, declared that the wife had told him that the 
young woman (the now plaintiff) was the perſon that advanced 
the go. The court agreed clearly, that the wife ſhall never be 
admitted by anſwer os otherwiſe, as evidence to charge the huſ- 
band. But the maſter of the rolls ſaid that this was perfectly a 
new cafe; for here ſhe tranſacted: the affair with B. and the 
plaintiff as a feme {ſole, } and neither of them knew, or had no- 
tice of the marriage; and the huſtand himſelf (as was proved in 
the cauſe on ſome other occaſions) had given into the concealment 
of the marriage, and therefore the court did allow of her evidence, 
as it was ſupported by what B. faid, and thought upon the whole 
the evidence of the wife ſulſicient to prove 50/, part of this 
11 | money, 


2. A feme covert who lived by herſelf nd acted as a fome. 


+. Ps OE YI. 3 


» 88 . 33 


Baron and Feme, 65 


money, to be the plaintiff's, not conſidered as a wife, but as ſhe 
tranſacted and appeared throughout, as a feme ſole, and there- 
fore decreed to the plaintiff the 50/7. with coſts. Equ. Abr. 226, 
227. pl. 15. Hill. 1719. Rutter v. Baldwin, 
4. Where a feme has reſerved the power of her own eftate, and Gilb. Eau. 
gave a note for payment of a debt of the baron's out of her own ng, 33. 
| leparate eſtate, to prevent an execution of his goods; ſhe is to eee 
be conſidered as a feme ſole, and ſhe ſhall be bound. Ch. Prec. verbis. 


328. pl. 249. Hill. 1711. Bell v. Hyde. 
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(O) What Things a Woman may be /aid 1s do 
with her Huſband. 


„ 273 
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I they are difſe;/ors, the feme cannot take the profits auith her For it is bue 


. ü . * : as a chattel, 
huſrand, but the baron alone in his own right, and the „ich 4? 


right of his feme. 39 H. 6. 44. Curia.) baron's only. 
| | Br. Parnour, 
&c. pl. 15. cites S. C Br. Maintenance de Brief, pl. 41. cites S. C. Br. Parnour, 
pl. 24. cites 4 E. 4. 30. S. P. by Danby & al'. But though feme covert cannot take the 
profits, yet the alledging the profits to be taken by the baron for him and his wife, was awarded 
good. Br. Parnour, &c. pl. 9. cites 22 H. 6. 35, Ibid. pl. 15. S. P. See tit. Diſ 
ſeiſin, (D) (E) (F) (G). | 


"2. If baron and feme /ea/e for years the land of the femme, this . — 
1 ale — and Feme 
is the leaſe of both. 7 H. 4. 15. | . 
S. C. but S. P. does not appear. —— Fitzh. Briefe, pl. 227. cites S. C. but S. P. does not 
appear. | | 7 
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(O. 2) Adions by Baron for criminal Converſa- 1 
tion with the Feme, and Pleadings. 


1 FJ *CENCE by huſband to the wife to lie with another man, 
cannot be pleaded in bar to an action of treſpaſs by the ; 
huſband, nor that ſhe. was a mtorious lewd woman; but theſe [66] 5 
matters may be given in mitigation of damages. 12 Mod. 232. 6: 
Mich. 10 W. 3. Coot v. Berty. | #4 
2. If adultery be committed with another man's wife 2vithout 2 Salk. 553, = 
any force, but by her caun conſent, the hutband may have affault and 2 l 
battery, and lay it vi & armis; and yet they ſhall in that cafe fault, S. C. 
puniſh him below for that very offence; for an indictment will & S. P. by 
not lie for ſuch an aſſault and battery; neither ſhall the huſband Holt Ch. J. 
and wife join in an action at common law, and therefore they 
proceed below either civilly, that is, to divorce them, or crimi- 
nally, becauſe they were not criminally proſecuted above; and 
the true action for the huſband in ſuch caſe is a ſpecial action, 
qua the defendant uxorem rapuit, and not to lay it per quod con- 
lortium amiſit; per Holt Ch. J. and per cur. accordingly; * 
at 


66 Baron and Peme. 
that the offence is not m rely ſpiritual. 7 Mod. 81. Mich. 1 Ann. 
B. R. in caſe of Rigault v. Galliſard. 


(P) What Things done by Baron and eme ſhall 
bind the Feme. 


Fo _ or (117 HERE the feme is examined by writ, ſhe ſhall be bound, 
NoOve:! di- - 

lein againſt elſe not. Co. 10. 43+] 

hevera!, one 
aniweres as tenz u of the teneraents, an 
in the writ, and were ready to have watrantcd. 
eXived to warrant, leſs ſhe be examined, and we hay no watrant to examine her; whereupon he bid 


the tenant to antwer, fo he did. Palch. 5 E. 3. b. pl. 11. —— None can examine a feme covert 


without wiit. 2 Inſt. o/ z. 
See tit. [2. Baron and feme /evy a fine; this will bar the feme. 18 


1 youched to warranty a man and his wife who were named in 
Herle laid that the ſeme in tlus caſe cannot be re- 


Sid. 11. fl. [Z. If baron and feme ier a common recovery, this binds the 


50 8 feme; for ſhe is examined on this. Co. 1c. 43. + 23 H. 8.1, 
C. B. it was 37. Com. ETER AND SNOW. 5l5.] 

ſaid by the | 5 | 

ſerjeants, that feme covert was not to be privately examined upon ſuffering a common recovery, though 
me muſt be on a fine. But Bridgman Ch. J. ſaid that the law is, that ſhe ſhould be privately exa- 
mined in both caſes; and though your practice has been as you ſay, {and ſo was the opinion of Roll 
Ch. J.) yet it is good to be adviled, that the want thereof may be corrected; but howeyer the feme 
was permitted to ſuſter the common recovery without private examination. — Sid. 322. pl. 14. Mich. 


18 & 19 Car. 2. B. R at the end of the caſe, in a nota of the reporter, is a quzre how a feme covert 


An be barred unlets by fine, becaute ſhe is not examined upon a common recovery. —— And 5 Mod. 
210. Paſch. S W. 3. in caſe of Stokes v. Oliver, it is ſaid that it may be a queſtion whether a feme 
covert can be barred by any act of her own beſides a fine, becaule the is not examined upon a common 
c covery. : : | 

On all recoveries there was a writ to examine feme coverts, and the firſt mention of ſuch examinz- 
tion is 43 E 4. 18. but now it is wholly diſuſed in common recovers, though it ſtill reqgains ig 
fines. Pig of Recov. 66. | 

+ This ſzems to intend Br. Recovery in Value, pl. 27. which cites 23 H. 8. 

* Sty. 720, Hill. 1651. S. P. by Roll Ch. J. in caſe of Lockoe v. Palfryman. 


- _—_ [4. Baron and feme acknowledge a deed to be inrolled; this does 
decaute g;: not bind the feme, becaufe ſhe is not examined by writ. Co. 
nat the deed 10. 43+ ] 
ot the feme, ; 
Br. Coverturc, pl. 47. cites 7 E. 4. 5.— Br. Faits intolled, pl. 11. cites S. C. Fitzh. Eftoppel, 
pi. 68. cites S. C. Br. Faits imolled, pl. 14. cites 29 H. 8. that deed of baron and feme ſhall 
not be inrolled, in C. B. but for the baron only, and not for the teme, by reaſon of the coverture 3 
zor ſhall ſhe be bound with her baron in ſtatute-merchant, &c.- But if baron and feme make 2 
deed inrolled of land in London, and acknowledge before the recorder and an alderman, and the feme 
is examined, this ſhall bind as a fine at common law by the cuſtom, and not only as a deed. Ibid. 
pl. 25. cites 5. C. 
See 2 Inſt. 67 3. S. P. 


TE 67] | | 
Br. Obliga- © F. If the baren and ſeme are brund in an obligation Fd rool. for 


ion, pl. 74. i 
proces 8. 8 a releaſe made to them of the lan de jure uxoris, and the baron 
—Br. Co- dies, this obligation ſhall bind the feme, becauſe it was made 


verture, fl. for her releaſe, hich is a benefit to ber; per Belknap. Quære; 


' 2” go for it was not adjudged. Br. Baron and Feme, pl. 77. cites 44 
adds no E. 2. 33. 
auære. | r 


Br. N. WM pl. 199. cites 5. Co and 7 E. 4» * and 32 H. 8. 9 


te. F< wy w— 


Baron and Peme. 


6. If a man leaſes ie baron and feme for years rendering 
rent, and dies, the feme ſhall be bound by it; contrary of other 
collateral covenant. Br. Baron and Feme, pl. 78. cites 45 E. 
3. Fs - | : 

7. Quid juris clamat by barm and feme againſt tenant for life, 
upon fine levied of the reverſion, who came and /aid, that fav- 
ing to him the advantage of his. deed of leaſe, which he fhewed 
forth, which <vas without impeachment of waſie, he is ready to at- 
tern; and the advantage to him was ſuffered, and all entered in 
the roll, notwithitanding that the feme plaintiff was covert; 
but this was in a manner 6y agreement, and nt by expreſs rule. 
Br. Coverture, pl. 10. cites 45 E. 3. 11. 

8. Leaſe made by barn au feme ſhall be ſaid the leafe of 


67 


S, P. Br. 
(Covenants 


pl. 6. 


both, till the feme diſagrees, which ſhe cannot do in the life of 


the baron, and waſte lies by both. Br. Agreement, pl. 6. cites 


3 1. $ 

9. A man was infeoffed to the je of a fe 
hulband. They both for money tell the land 72 B. who pays it 
to the wife, and e and her huſeand de pray the ferffee ts make 
Hate to B. Afterwards her hulband dies. Now, by the chan- 
cellor and all the juſtices, the thall have aid againſt the firſt 
icoffee by ſubpœna, to ſatisfy her for the land; and if the 2d 
feofice were conuſant, a ſubpœna ſhall be againſt him for the 
land; for all that the wife did during her coverture (as they 
ſaid) Hall be taken ts be done for feer of the Huſband, Cary's Rep. 
18, 19. cites 7 E. 4. 14. Subpœna, Fitzh. 6. 
10. Hulband and wife, /e;/:d of /ands to them and the heirs of. 
the huſband. 
hrs avife avculd ſuffer a recovery thereof by writ of right, according 
to the cuſtom of London, which is as binding as a fine at 
common law, and that it thould be to the % of the recoverers, 
until they (the baron and feme) had made a 259d and ſufficient leaſe for 
40 years, Wc. and after to the uſe of the huſovand and wife, and to 
the heirs of the feme. The tenſe was made accordingly, and after- 
wards the hu/band died. Ail the judges were of opinion, that the 
wife ſhall not avoid this leaſe, becauſe her former eſtate was 
gone and extinguithed by the recovery; and judgment accord- 
ingly; and the reporter ſays that all the juſtices of B. R. were 
of the ſame opinion. Dyer 290, a. pl. 61. Tin, 12 Elia 
Luſher v. Banbong. > | 

11. Fine by E. to the uſe of himſelf for life, remainder to his 
wife that ſhould be at the time of death, for life, remainder to the 
lon of E. in tail. E. took to wife A. A fine levied by E. and 
A. his wife, who afterwards ſurvived him, and other uſes de- 
clared, is no lar to her, becauſe it was uncertain who would 
be the perſon 3 but had the perſon been certain, there perhaps, 
notwithſtanding it was but a poſſibility, it might have been a 
bar; per Walmſſey J. Cro. E. 826, pl. 31. Paſch. 41 Eliz. 
C. B. Wells v. Fenton. 


and Kingſmill held, that the fins bad extinguiſhed the uſ:s by prevention. 
b. 563. Arg · : ö 8 ; 


me ſele, who takes an 


He ccvennuted, in conſideration of 20l. that he and * 


Br. Con- 
ſcience, &c. 
pl. 13. cites 
8. . — 


mental Uſes, 
pl. 41. Cites 
8. Go 


Mo. 634. 
pl. 869. 
S. C. lays 
that War- 
burton, 
Walmiley, 
& tota curia 
held, that 
the was 
darred by 
eſtoppel 
dut that 


Andertſon 
Dl. . $62. 
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Baron and Peme. 
12. A. having three daughters, B. C. and D. intails his land 


upon them. Atterwards C. married, and being a feme covert, 
agreed abith conſent of her huſband to take 100901, in conſederation 
of extinguiſhment of her right as coheir. The judges by their cer- 
tificate held it to be no bar to her. Toth. 162. cites Trin. 
7 Jac. Dockwray v. Pool. | 

13. A fingle wwoman did agree to have a moiety of land, and 
after marriage ſubſcribed her name with her hutband to a latter 
agreement though feme covert. Decreed in 10 Jac. lib. B. 25. 
or 250. Toth. 160. Randall v. Tynny. 


14. M. a feme before her marriage with A. -:nveyed lands 1s 


truſtees with A.'s privity, in truf?, to pay the rents and profits 10 
Ber fole and ſeparate uſe for her life ; and after to ſuch uſes as ſhe, 
ewhether ſole or covert, ſhould by her laſt auill limit and appoint ; and 


for want of ſuch appeintment, then ts her own right heirs for ever. 


After the marriage A. mortgaged the land to the plaintiff for 500 
years, to ſecure 1000l. A. and M. join in a ſine, and both de- 
clared the uſes to be to the plaintiff for ſecuring his principal and 
intereſt, the remainder to the right heirs of A. M. infiſted that 
ſhe was compelled by dureſs to join in the fine, and that the 
mortgage was fictitious only, and in truſt for A. in order to de- 
fraud her; and it was argued that this was a naked porver without 
any intereſt, and ſo could not be barred by the fine ; but lord 
chancellor e contra, and decreed the truſtees to convey to the 
—_ but without prejudice to any future bill that may be 

rought for diſcovery of the fraud or force. Caſcs in Equ. in lord 
Talbot's time. 41. Mich. 1734, Penne v. Peacock. 


* 


(P. 2) Incumbrances by them of the Eſtate, &c. 


of the Feme. 


I. A Feme covert by dure joins in a leaſe with her huſband, 
ſhe ſhall be bound by it ; per Manwood J. 3 Le. 72. pl. 
110. Hill. 20 Eliz. hs | 


2. Baron and feme ſeiſed in the right of the feme, mortgaged 


by deed for 3ool. and covenanted to levy a fre for further af- 
furance, and if the baron and feme, or either of them, or their 
heirs, executors, &c. did pay, &c. then the ſaid ne to enure to the 


laren and feme, and the ſurvivor, and after to the right heirs of 


the barm. A fine was levied, and the monies not paid at the 
time, but borrowed more money, and by deed confirmed the 
mortgage for the further ſum. The baron died; his heir, 
an infant, decreed the feme to pay one-third, and the in- 
fant heir two-thirds. Chan. Rep. 218. 13 Car. 2. Rowell v. 
Walley. | | 

3. A. promiſes to leave his wiſe 4o0ol. if ſhe will join in fale 
of her lands, and let him have the money to trade with. She 


joins, and fix months aſter he gives bond to a ſtranger to pay 
| 15 
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Baron and Feme. 681 


his wile 200l. after his death; per Hale Ch. J. this bond is not 


Fraudulent againſt creditors, 2 Lev. 148. Mich. 27 Car. 2. B. R. 


Clerk v. Nettleſhip. 

4. Jointreſs paying off a mortgage was decreed 75 held over 
till ſhe or her executor be ſatisfed, and intereſt to be al- 
lowed her. Chan. Caſes 271. Hill. 27 & 28 Car. 2. Corniſh 
v. Mew. | 

5. A. and his wife ſciſed of lands in the right of the wife by Vern. 47. 
fine and deed, mortgages them for 3491. which was not paid at % S 
the day, but 2001. part was paid afterward, and then A. ber- cheverell, 
rowed other money of the ſame mortgagee. The payment of 5: v4 de- 
the 200 l. was indorſed on the mortgage deed. The wife, in ere 
preſence of A. made account of what was due on the firſt and 
ſecond loan, for both, by agreement, were to be on ſecurity of [69] 
the mortgage. The wife died but no fine levied on the ſecond loans 
and therefore objected, that neither the wite's nor A.'s conſent 
ſhould bind the heir; but Finch C. contra; for the mortgagee 
has good title in law, and as much equity to the money as the 
heir has to the land. 2 Chan. Caſes 98. Paſch. 34 Car. 2. 
Rauſon v. Sacheverell. „ | | 

6. Where the wife j:ined in a fine ſur conceſſit of her j:inture, A deed was 
being houſes burnt down in the fire of London, in order to a ns — | 
mertgage or ſecurity to raiſe 15001. to rebuild them, it is not an chi and 
abſolute departure with her intereſt ; but there is a reſulting ?ruft the huſband, 
for her when the iccurity or mortgage is paid, to have her eſtate ky: pe wm 
again, as if it had been a mortgage on condition, and the money yerants to 
paid at the day. 2 Chan. Cafes 98. Paſch. 34 Car. 2. pay the 
Brond v. Brond, and ibid. 161, Hill. 35 & 36 Car. 2. Broad v. Mee. 
Broad. | | I cook with 

intereſt, and 


the equity of redemption is limited to the huſband and his heirs, but the viſe is no farty e the deed. 


The huſband lays out 3000 l. in building, and dies. Ld. Nottingham had decreed the redemption 
to the wife, and now North, keeper, of the ſame opinion; becaule ſhe was no party to the deed, 
which was for 99 years if the huſband lived fo long, and the being a j ing, there refts 2 reverſion 
in her which naturally attracts the redemption ; and had the cauſe come originally before him, he 
would have decreed it clear to the wife, the huſband having covenauted to pay the money. Verne 
213. pl. 211. Hill. 35 & 36 Car. 2. S. C. by the name of Brend v. Brend. Tulis fine did 
not deſtroy her jointure, but on/y enured te a particular purpoſe to raite this term, and the ſhall have 
the rent, and it ſhall not be ſubject to the debts or charges made fince her jointure, the levying 
thereof being upon an agreement, that ſhe ſhould have her jointure ut of the referved rent of the 
houſes, Mich. 1 Jac. 2. B. R. Skin. 238. pl. 2, Anon. lems to be 5. C. 
Brend v. Brend, is not the S. C. : 


7. The huſband gave a voluntary bond after marriage to 
make a jointure of ſuch value on his wife. The huſband ac- 
cordingly makes a zinture. The wife gives up the bond. The 
jointure is evicted, The jointure ſhall be made good out of the 
huſband's perſonal eſtate, there being no creditors in the caſe, 
and the delivery up of the bond by a feme covert could no 
ways bind her intereſt. Vern, 427. pl. 402. IIill. 1686. Beard 
v. Nuthall. f : 

8. A feme covert agrees to ſell her inheritance, fo as ſhe might: 
have 2001. of the money ſecured to her. Thie land is fold, and 
the money put out in a truſtec's name accordingly z this money 

mall 


EIn. Rep. 254. 
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F. C. cited 


per Ld. C. 


Cover. 
V/ms's Rep. 


3265, 256. 


Mich. 1714, 
in caſe of 
Tate v. Aul- 
tin. Ms. 
Tab. tit. 
Mortgage 
(D) cite 8 
2c. 1703. 


[ 70] 


In this cafe 
the huſband 


by bi: will 


gave /everal 


evarities out 


Baron and Femme. 

ſhall not be liable to the Auſeand's debts, nor ſhall any promnfe 
by the wife to that purpoſe, ſubſequent to the firit original agree- 
ment, be obliging in that behalf. 2 Vern.64, 65. pl. 58. Trin. 
1688. Rutland v. Molineux. | 0 5 | 

9. Feme joins with baron in a mortgage of her own inheritance to 
raiſe money to buy a place for the baron; baron eovenants in 
the mortgage to pay the money (4500l.) and on payment thereof 
by proviſo the term is to ecaſe. The mortgage is afterwards 
a//igned, and the proviſo is, that on payment by them, or either 
of them, the ferm to be aſſigned, as they or either of them ſhall di- 
rect. Baron, ſoon after the mortgage, promiſed his wife to ap- 
ply the profits of his place to pay it off. Baron pays it off, and 
takes an aſſignment in truft for himſelf, and: deviſed it to a ſecond 
wife. The ſon and heir of the baron, and firſt wife, brings a 


bill to have the mortgage aſſigned to him. Denied relief in canc. 


but on payment of principal, intereſt, and coſts.” But in dom. 
pas decreed the mortgage to be aſſigned to the heir. 2 Vern. 
437. pl. 402. Paſch. 1702. Earl of Huntingdon v. Counteſs 


of Huntingdon. 


10. Baron and feme mertgaged his wife's eſtate, and baron 
covenants to pay the money, but the. equity of redemption was re- 
ſerved zo them and their heirs. + Baron died, and made J. S. ex- 
ecutor ; per cur. the baron having had the money is, in equity, 
the debtor, and the land is to be conſidered but as additional 
ſecurity, and ſo decreed it according to the judgment in dom. 
proc. in the caſe of Ld. and Lady Huatington. 2 Vern. 604. 
pl. 542. Hill. 1707. Pocock v. Lee. | 

11. The wife joined with her huſband in a fine to raiſe 4000. 
to equip him as an officer of the army. The huſband dies. Per 
cur. this muſt be taken to be a debt due from the huſband, and 
to be paid out of his perſonal eſtate if he be able; but all other 


an eds, debts ſhall be paid firſt. * 2 Vern. 689. pl. 614. Mich. 1714. Tate 
and died v. Auſtin. | ke 
indebted 


by fimple contract. The aſſets were not ſufficient to pay all. , Ld. C. Cowper he'd this mort- 

gage to be a debt of the huſband's, and that the wife, by conſenting to charge the land with: 

it, does not make it leſs his debt than it was before; but decreed, that all other debts ſhauld be 

preferred to this, and that this be preferred before legacies, thouſh to a charity. WMS. Rep, Mich. 
. * 5 


1714. S. C. . 


(Q) What Afions the Baron may have alone, w:74- 
out bis Feme, yet in the Right of his Feme. 


Br. Baron 
and Feme, 


LI. THE baron may have an action alone upon 5 R. 2. for en- 
„ tering into the land of the feme. 38 H. 6. 3. adjudged.) 


S. C. for nothing is to be recovered but damages only. Br. Action ſur le Statute, pl. 17. cites 
39 H. 6. 4. S. C. & S. P. accordingly ; but Brooke ſays quære, whether he may upon the ftatute of 
8 H. 6. and fays, it ſeems that he may, becauſe he ſhall recover notking but damages in the one caſe 
nor in the other, and not any land, and therefore it is all one, as it ſeems. Thel. Dig. 30. lib. 
2. cap. 5. I. 17. Cites S. C. to which agrees the opinion of Paſch. 4 E. 4. 14. | 


. (a. He 


F2. He ſhall have a quare impedit alone. 38 H. 6. 3.b. agreed. * Be, Quare 


5 mpedit, pl. 
Contra 28 H. 6. 8.0 8. cites 5. C. 


that in qua. imp. the plaintiff counted that A. was ſeiſed of the advowſon as of fee, and he took As 
to wife, and the church voided, and he preſented in jure of A, and had iflue, and A, died, and the 
church voided again, and he preſented ; and per cur. becauſe the ſecond preſertment is not alleged in 
jure uxorit, therefore ill; whereupon he amended his count. Brook ſays, quære librum. 

Fitzh, Quare Impedit, pl. 35. cites S. C and judgment was prayed of the count, becauſe he did not 
declare that he and his wife preſented, but only that he in jure uxoris preſented, whereas the pre- 


ſentation ught to have been by both; for had ſhe been alive, he ought to ſue in both their names, 


amd ſo was the opinion of the court, and thereupon he amended his count. But Fitzherbert ſays quæ- 
re; for that it has been adjudged, that he ſhall have action alone, &c. Fitzh. Joinder en Action, 
pl. 13. cites S. C. ſays, he ought to join the feme in the action, otherwiſe the writ is not good, and 
that ſo was the opinion of the whole court. 5 

The baron may have quatre impedit without his feme for it is in a manner perſonal. Br. Par- 
nour, &c. pl 24. Cites 4 E. 4. 30. | | 

In quare impedit the feme may join. Het. 144. Trin. 5 Car. C. B. per Hutton, and yet the ayoid- 
ance goes on to the executors of the baron — Litt. 28 5. S. P. by Hutton. 
pl. 11. Paſch. 14 Jac. B. R. per Coke Ch. J.— Ihey ſh2!l join in qua. imp. per tot. cur. Bulſt. 
110. Paſch. 9 Jac. 5 | 

If a next awvidance be granted te baron ard feme, the baron ſhall have action alone; per Hutton 
and Velverton, (abſentibus aliis) Lit. Rep. 13. Hill. 2 Car. in C. B. obiter.— And ſee ibid. 375. Arg. 
8. P. Br. Baron and Feme pl. 28. cites 50 E. 3. 13. becauſe r:thing is ts be recovered but the 
preſentment, ard rot the adiww!/mn ; but per Holt, ainiſe of darrein preſentment ſhail be brought by both z 
for this is a mixed actior, and the advsteſen ſpall be reczered ; but in quare impedit, the preſenta- 
tion or damages. S. P. becauſe the writ to the biſhop againſt him ſhall not bind the ſeme who 
is not party, and alſo it is aided by the ſtatute of Weitminſter. Br. Care Impedit, pl. 41, cites 50 
E. 3. 1's | 


A writ of uare impedit was brought 3) the Laren alone, where be bad the advowſen in right of bis © 


feme, and adjudged a good writ. Thel. Dig. 29. lib. 2. cap. 5. f. 12. cites Trin. 50 E. 3. 13. and 
that fo it was adjudged, Mich. 14 H. 4. 12. where it was laid by Thirning, that they ought to join in 
eprit cf right of ade, and in affije of darrein preſentmert; and that the opinion of the court was, 
Trin. 28 H. 6. 9. that they ought to join in quare impedit alſo, and ſays, ſee 7 H. 7. 2. 
The huſband alone may have quatre impedit; per Dyer. Ow. 82. Paſch. 4 & 5 P. & M. 


2 Bulſt. 14. S. P. accordingly, per cur. Mich. 10 Jac. 


3 7 71 

[3. & in treſpaſs fer taking charter; of the inheritance of the * Baron 
5 | a | | f and Feme 

ſeme. ＋ 38 II. 6. 4» x 8 H. 5.9 b. adjudged.) pl. 57. 1 

: . 38 H. 6. 3. 

ſb. 4. a. S. P. obiter.] 1 Fitzh. Brief, pl. 890. cites 8. C. the writ was awarded good, 


Thel. Dig. 29 lib. 2. . 16. cite: Hill. 8 H. 5. 9. and 
See (R) pl. 1. and the notes 


though brought only by the baron, - 
ibid. ſ. 17. cites 38 H. 6. 4. S. P. lo agreed by Forteſcue. 


there. | 
4. So in a writ of forger of falſe deeds of the inheritance of the =: Baron 
feme. 38 H. 6. 4. Dubitatur.] ) | - _ 


cites 38 HH, 


6. 3. but 8. P. does not appear there, though in the Year-book, 38 H. 6. 4. a. in pl. 9. 
which begins in fol. 3. b. the 3. P. is aſlerted and denied. Thel. Dig. 30. lib. 2. 
cap. 5. ſ. 18, cites S. C. that it was ſaid, that they ſhall join in writ of forger of faſe 


dccds. s b 


[5. In all caſes aubere the feme ſhall not have the thing when it is 
removed, neither alone to herſelf, nor jointly with her huſband, but 
the baron only ſhall have it, there the baron alone, without his 
feme, ſhall have an action to recover it, as in the caſes afore- 


ſaid.) a 


[6. The baron ſhall have 27 alone for a treſpaſs upon the 4 lies 


well by the 


land of his feme. 6 38 II. 6. 3 b. 7 Ed. 4+ 6.] | daton alone, 


of baſing 


in the chaſe wohich he has in right of kis wife, without naming the wife; for nothing ſcall be recyvered 
but damages, and the teleaſe of the baron is good bar. Br. Joinder in Action, pt. 7. Cites 
43 E. 3. 8. and concordat the ſame year, fol. 14. For the baron may raleaſs Jong. Br, Joinder 


Ver, IV. 9 mn 


Baron and Feme. | 70 


Roll. Rep. 359. | 
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77 Baron and Feme. 
in Action, pl. . Thel. Dig. 29. lib. 2. cap. 5. f. 14. cites S. C. and ſays that fo it was 
ao) udged the h vear, fol. 16 and 26. de de. fan: „a emis inde eapto, Which he had in jure 
unoris, that the action was well brought by the baron alone. < Br. Baron and Feme, pl. 16. 
cites S. C. according!yes : | 

Action of treipais quare chuſum fregit was brought by baron and feme, and Pollexfen Ch. J. held 
chat the feme could not be joined, tho web it was her land. But Ventris J. e contra ; for this action 
will furvive, and they have election eicher to join or to bring it alone. Adjornatur. 2 Vent. 195. 


Trin. 2 W. & M. in C. B. Bright v. Addy. 


8 Br. Baron and Feme, pl. 57. cites S. C. — The feme ſhall not join, for damages ſhall 
be recovered in lieu of profiis, Het. 114. by Yelverton, cites 41 Litt. Rep 235, 


S. C. cited by Yelverton. * 0 they may fever; per cur. Bulſt. 21. Faſch. 8 Jac, 
Anon. 

or aft ſt done in the land f the feme, the biron may have treſpaſs alone; for if he releaſes, 
or recovers, and Nate , uy tente thall not have action. Per Finch, Br, Baron and Feme, pl. 22, 
- Earon and Feme, pl. 50. cites 15 E. 4. 9. 8. P. 

Tr 1015 may de vroug bt by varon and feme, tba! be brele the coſe of be me dum ſela bie. Br, 

ron 20 Feme, 5 Sy Cites 21 "who 6. 30. The baron may have treſpaſs wit hout his feme ; 
for it 1s in a manner perſonal, » Parnor de Profits, pl. 24, cites 4 E. 4. 20 In treſpaſs 
gaare clauſum fregit they ought . jon, by the cicar opinion of the whole court; fo that it ſhall be 
intended here, that they are julntenants, and judgment accordingly, „ 110. Paſch, 9 Jac. 


May nad v. Tow. 


And ſo he 7. The baron alone may have a decies tantum for taking money 
Mall, where +» 


rn an afſiſe brought by him and his wife. 40 Ed: 3. . b. ad- 
vite had judged. Nota, this is 2 popular action. But other- 
drought a ways it is e contra. } 

Cu? 1%? Tia. : 

Quod nota bene. Br. Joinder in Action, pl. 19. cites 7 H. 4. 2.— Br. Baron and Feme, pl. 
cites S. C. & S. P. accordingly. Thel. Dig. 29. lib. 2, cap. 5. fe 11, cites Trin. 40 E. 
3. 33. S. P. and ſays that juch writ was ⸗bated, Paſch. 43 E. 3. 16. 35. Which was brought by 
the baron and feme; and that writ brought by the baron alone was * good. Mich. 7 H, 4. 2. 
Br. Baron and Feme, pl. 17. cites 43 E. z. 16. S. P. 


Put whe:e 8. Where the Laren himſelf dem ifes the Tand for years, which he 


the baron MN : ; x; 
e, ferwe has in right of his feme, he may maintain action of 2 le without 


make a {aſs His feme ; becauſe his leſſee cannot diſable the eſtate of his leſſor. 
fir y-ars Thel. To 30. lib. 2. cap. 5. f. 31. cites 4 E. 3. Jt. Darby, 


tte land : -, | 
7 Brief, | | _ 


ie fewme, 

the arm 

ale ne may bare writ of d.: fr the arrcarages of the rent, &c. Thel. Dig. 30. lib. 2. cap. 5» 
J. 25. cites Paſch. 7 E. 4. 6. 


9. For a battery of the feme fre the couverture, they ſhall both 
join in the action; but quzre of a battery after the coverture. 
Br. Joinder in Action, pl. 54. cites 22 Aſſ. 87. 
172 10. He who 1s /ei/ed of a ſeignicry of marc, fealty, eſcu: ge; 
| rent, and ſuit of court in jure uxoris, may avow the taking of the 
diſtreſs for all theſe ſervices, except homage, in his own name, with= 
ent naming his feme, 3 he has no iſſue by her. Br. Diltrets, 
pl. 33. cites 27 Aff. 
Pr n, 11. Petition may be a by the barem alone, where he is in the 
1 and by rea/ an of a flatute merchant made 1 his Jeme avhen ſhe avas 
cerdingly. cle, and they both may join if they will, but the ſuit is good by 
r, him alone, becauſe the thi ing is only a chat el real, which the ba- 


Chatte!s, pl. . 

- 4 * ron may give or forfeit; quod nota, Br. Joinder i in Action, pl. 
and cites 61. Cites 37 Afi. 11. | 

S. C. and 


ſays that therefore it is a chattel velited in the baron n jure proprio, 


12. Upon 
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2, Upon a contract made by the baren and feme, they cannot 

join in action of debt, notwithſtanding that it be for the land of 
the ſeme ſole. Thel. Dig. 30. lib. 2. cap. 5. . 23. dies Trin. 48 
L. 3. 18. ; a 

13. In 2waſte, if the baron and feme ſeiſed in jure uxoris leaſe for r 8 
years, the baron and feme ought to join in walte, for otherwiſe bl ee 
17 . 7 1 : 8 17 v 4 * « CI: 
the writ ſhall abate, Br. Baron and Feme, pl. 31. cites 7 II. S. C. and 


tha: Curing 


the life of the baron it ſhall be ſaid the leaſe of Loths 


14. The baron and feme may join in appeal of rape ofthe fome, They Gall 
for he cannot have it without tne ſeme. Br. Baron and F. me | 115 cole 
| : f — b. 2. 


pl. 34. cites 8 H. 4. 21. per cur. But ſee elſewhere the baron £28 


brought the appeal alone. 1 H. 6. 1. 11 H. 4. 13. and 10 H. 4. dees E. 
Fitzh. Corone, 128. | 5 


* 
* 


, . O , 5 2 8 - 
Where a prrſcnal tert is done to the wie, the baron and feme ous !:t to join in 
actions as for battery, &c. per Coke Ch. J. Roll. Rep. 360. in pl. 11. Paſch. 14 Jac. B. Rem——— 

. * * 1 1 % * © nd 217 ” W p 
S. P. accordingly, by Richardſon Ch. J. becauſe the feme ſnall have the action if me ſurvive. Litt. 


Rep. 285. Trin. 5 Car. C. B. Ee may have action alone jor beating bis ⁊c fe. & Mod. 26. 
III.. 7 Geo. 15 Real Vo ial ail. 


1 7 . Where the barn and feme had roromered 7 nage 777 writ of 
cgſinage, the baron alone without his ſeme was received to main- 
tain writ of debt for the damages. Thel. Dig. 
f. 22. 6 H. 6. Brief, 939. 

16. The baron may have cor/piracy and the like without his Cafe in na- 


1 
. 1 , _ p > narinn: . N „ ture of en- 

teme, for it is in a manner perſonal. Br. Parnor de Profits, | 

4 7 ü Piracy 

pl, 24. Citcs 4 E. 4. 38. broug1t by 
wife againſt J. S. for that he falſely and miliciouſly impoſed upon them e crime f felony, aud laboured 
to indict them; it was held that the action was not wei; brought, becauſe they cann tj iN to e tort 
done to the baton. But if it had been for confhiracy to indiét the wite, ther m hun well enough 


— — 


. - . . . ' 6 * 7 5 : 1 =" 7 
and three juſtices were of that opinion; but Cruuke . e contra. Jo. 440, pl. 7% , ——1ẽ 
B. R Cro. C. 553. pl. 8. Daiby v. Dorthall, S. C. Berkley J. held that it waz à feveral wrong 


and therefore they could not join; but Crocke J. e contra, becaule it was grounded upon one intire re- 


cord by which both were prezugdiced, and they may join if they will, or the huſband only may have the 
action for it, that he was damn;ied ; wheretore cæteris abſentibus, aJjornatur. —— Mar. 47. pl. . 
Trin. 15 Car, Anon. S. P. and iceais to be S. C. and Crovie J. was of opinion as above, but the whole 


court was againit him. 


17. Upon bailment made by them tao before the coverture, they 
cannot join. Thel. Dig. 30. lib. 2. cap. 5. f. 26. cites Mich. 8 
E. 4. 36 | | ET | 

18. Bill of attachment was brought by the avarden of the Fleet, by 
Haine of T7 N. warden of the Fleet, and ut is good 5 notwwith/fancding 
he be warden in jure unoris, & c. and his feme ſhall not be named 
with him in action perſonal; for when the court commands him 


to do his office, &c. they do not ſay warden of the Fleet in jure [ 73] 


uxoris, but only warden of the Fleet, Br. Bille, pl. 16. cites 9 ; 
E. 4. 40. | | | 
19. Reſcous was brought by the baron and ſeme, ef re/cous made Pr. Joinder 
by the lord in right of his feme ; and it was argued that the baron vl, 250% [| 
alone ought to have the action, and awarded that the action is S. C.—— 
well brought in name of both; quod nota. And per Littleton, it 5. P. by 
| 2 2 | is Dyer,Paſch, 


Baron and Feme. 72 
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[73 Baron and Feme. 


24 3. is well brought alſo in the name of the baron only. Br. Baron 
& M. Ow. » . - F 
82. The and Feme, pl. 50. cites 15 E. 4. 9. 


buſtand diſffrained for arrears of rent due to the wife dum ſola; reſcous was made huſband alone 


may bring this action, or may join his wife if he pleate; but for a deht due to the wife dum la, they 
muſt both join in the achon-. Moor 422, pl. 584. Mich. 37 & 38 Eliz. Fenner v. Plaſket. —— 
Cro. E. 489. (bis] pl. 3. S. ©. agjudged; for it is a tort done to the baron, for which he may ſue 
alone or join her with him, decauſe it ariſes on a duty due to ber before the -coverture, but it is at his 


Het. 160. 20. Where an chligation is made e a wiman who takes huſband, 

Arg. S. P. the wife ought to join with the huſband in the action; but if the 
chligation be tea from the huſband, he alone ſhall have the action 
for the obligation, becauſe he may diſpoſe of it. Litt. Rep. 375. 
Arg. cites 7 H. 7. [but I do not obierve that point any where in 
that year.] 


4 Le. 88. 21. Baron brought an action for the battery of his wife, per 
Fl. 187. quod negetia ſua infectua remanſerunt, and had judgment to recover. 


1 Cro. J. 502. pl. 11. ſays a precedent was thewn in 28 Eliz. B. R. 
Cholmley v. Cholmley's cate. | | 

Conge, | h 

ſeems to be S. C. and is of an action brought by the huſband of a battery done to the wife, and the 
plaintiff had judgment; bur nothing is mentioned of the per quod negotia, &c. xo. J. 502. 
pl. 11. ſays that another precedent was cited to be in tie exchequer in Dow ILIE s cafe, that ſuch an ac- 
tion was adjudged good. 


— 22. Where the feme is adminiſtratrix, the ſuit muſt be in both 
y baron 


agd feme C . 1 , , | A 
2gaint the intermarriage the huſband hath authority to intermeddle with the 
3 goods as well as the wife; but in the declaration all the ſpecial 
3 oF matter muſt be ſet forth ; per Wray Ch. J. and ſo ſome ſaid is the 
their poi- Book of Entries, that both of them ſhall be named adminiſtrators. 
_ The Godb. 40. pl. 44. Hill. 28 Eliz. B. R. Prideaux's caſe. 

wife- was , 

edmnifira'rix, Mr. Raymond moved in arteſt of judgment, becauſe having been in their poſſeſſion, 
the wife ſhould not be joined, and naming her executrix might have been left out of the caſe; and 
cited a caſe 10 V. 3. where the wife was executrix, and the defendant promiſed the huſband that if he 
would forbear, he would pay; and the wife was not joined in that caſe, . Per Powell J. in the caſe of 
baron and feme, it is certain the law does give the goods of the wife to the huſband, but not when ſhe 
Bs adminiſtratrix, becauſe ſhe has them i» anty droiry, and the huſhand here cannot bring an action on 


the judgment. Judgment for the plaintiii. 11 Mod. 177. pl. 2. Trin. 7 Ann. B. R. Thomſon v. 
Pinchell. | | ; 


Se alſo muſt 23. In action for gods which the ſeme has as executrix, they 
1 muſt join, to the end that the damages thereby recovered 
goods in may accrue to her as executrix in licu of the goods. Went. Off. 
both their LX. 207. | | 
names. 

Went. Off. Executor, 2c7. 


_—_ 24. In battery the plaintiff declared, that on ſuch a day the 
* 487 defendant aſſaulted and beat his wife. 'This actin Twas brought by 


Butcher, the huy/band after the death of his wife, and it being a perſonal 
S. C. ww wrong, is dead with the perſon; and if ſhe had been living, the 
1 huſband alone could not have the action, becauſe damages mutt 
tin of Yelv. be given for the tort offered to the body of his wife. Que 

, Luit 


their names, and they ſhall be named adminiſtrators; for by the 
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Baron and eme. 


fuit conceſſum. Yelv. 89. Trin. 4 Jac. B. R. Higgins v. 


Butcher. | : 
& S. P. per cur. as to the action being gone; and by Tanheld, had ſhe been living, 
have joined in the action. ; 

the caſe, becauſe it is criminal, and of an higher nature. 


C. B. Smith v. Sykes. 


Fre:m. Rep. 224. pl. 231. 


— Noy 18, 
Higgins's 
caſe, Se © 


ſhe ought to 
Where the wife dles of the battery, the baron cannot have action on 


Paſch. 1677. 


And it was uiged by Serj. Pariel, that if a man beats a feme covert, the 


huſband and wife ought to join; and if the huſband des, it hall furvive to the wife; but that the 


action ſhall not ſurvive to the huſband if the wife dies, and he cited 37 H. 6. 7. 
vult. 


25. A feme ſole had right ef common for her life, and marries 
B. who being hindered in taking the common, brings action in his 
own name, without naming his wife. The court held the action 
well brought, it being only to recover damages. 2 Bullt. 14. Mich. 
10 Jac. Baker's caſe. | 


But curia adviſare 


Litt. Rep. 
284, 285, 
Trin. 5 Car, 
C. B. Coſ- 
trell v. 
Moore, the 
huſhand and 


wife joined in the action; and after verdict for the plaintiff it was moved in arreſt, that they could 
not join in the action; and Richardon Ch. J. thought they could not juin, becauſe the wite could not 


have the damages it the lurvive; and Yelverton was of the lame opinion, —— Het. 143. 


tidem verbis. 


26. The queen leaſed a houſe to C. who covenanted for himel, 


and his executzrs and aſſigns to repair, and leave the houſe repaired. 
Afterwards the queen granted the reverſion to B. the plaintiff and 


his wife, and to the heirs of B. in fee; and tor not repairing, B. 
alone brought covenant. Reſolved, that the action being perſonal, 
and damages only recoverable, the h»y/band may alone have the ac- 
tian, or join the wife with him. Cro. J. 399. pl. 6. Paſch. 14 Jac. 
B. R. Bret v. Cumberland. 


S. C. in to- 


Cro. J. 5271. 
pl. 5. Hill. 
16 Jac. 

B. R. the 
8. C. but 
S. P. does 
not appear. 
— CG 0dbs 
276. pl. 391. 
S8. Co but 
S. P. does 


y * 
nt ab pear. V -—— Poph.- 190, S. 8 but Sg P. does not appear. 3 Nulſt. 162. 8. . and the whole 
court were clear of opinion (except Haughton) that the action was well brought by the huſband alone, 


and judgment accordingly. 
if he would. 


And by Coke Ch. J. and Doderidge, he might have joined her with him 
Roll. Rep. 359. pl. 11. S. C. fays it was held by Coke, Doderidge, and Haughton, 


that the huſband alone may have the action without the wife; for what the baron alone may diſcharge 


. A . #9 „ 3 N 1 16110 
er diſpoſe of, he may alone recover without joining his wife in tie action. 


27. Treſpaſs of aſſault, and vonnding of the plain g, nec non of 2 Rol. Rep, 


allaulting and beating the plaintiff's wife, per quod conſortium 
uxoris tu amitit for 3 days. Found againſt the deferdant in both. 
It was moved, that the huſband ought not to join the battery of his 
wife with the battery of himſelf; but reſolved that the action Was 
well brought ; for it is not brought in reſpect of the harm done 
to the wite, but for the huſband's particular loſs, that he loſt the 
company of his wile, which is only a damage to himſelf. Cro. J. 
501. pl. 11. Mich. 16 Jac. B. R. Guy v. Liveſey. 

28. The huſband brought an action, for that the defendant 
made an afſault on his wife, Q itlam werberavit, and her im cum 
one gown, &fc. abduxit, & c. & detinuit, &c. for five years, per 
qued conſortium nec-non conſilium & auxilium in rebus domeſticis amiſit, 
quæ habere debuiſſet. The plaintiff had a verdict and zool. da- 
mages; and upon error in the exchequer- chamber, it was objected 
that the action could not be maintained by the hutband alone, for 
the wrong done to his wife ; but all the juſtices and barons held, 
if it had been only brought for an injury done to her, the baron 
ought to join his wife with him; but here it was for a loſs and in- 


Jury done to the kuſband, in depriving him of the company and 
| +: aſſiſtance 


51. Guy v. 
Luſy, S. C. 
but reports 
it only as for 
a treſpaſs 
done to the 
feme, and 
judgment 
tor the 
plaintiff, 


Cro. C. 89, 
90. pl. 12. 
Mich. 3 
Car. in cam,. 
ſcac. Young 
v. Pridd, 
S. P. & 

S. C. cited 
as adjudged, 
and affirmed 
in error, 
and ſoit was 
in this caſe 
by all the 


juſtices and 


. Varon and Peme. 


baron: ee aſſ ſtance of his 1 and all is concluded with the per quod, &c. 5 
th eCruUlT . . A . 8 
eee which extends to all before, and therefore the judgment 25 


— 9 2 „ 
2 * tad; A ye 1 . * 2 92> 64 
e , 


"Tea & 2 — . 2 — dy + > * F 2 : X . bs 
ment do not Was ailirmed. Cro. J. 538. Trin. 17 Jac. 1. B. R. Hide v. 
: < « 
| : 
bat the W; C Scytlor. ; 

to haic an 

action ater the ee of ber buſpand for the batterv, or ſhe may join with her huſband in another ac. 
ACTOR 28 dre by daron and femme for bat crery o. the teme, per qu confortium amifit 5 
and Red &© 2G og « 1d 1. & > 3 Dat 2 KC judgment Was :! Wrmed In the exchequer- cha! nber. Jo. +4» pl. 7. 


Paron alone 29. Caſe was brought by baron and feme, for ⁊verut /pote of the 
my u eme, and judgment was given in C. B. that the nuſband and 


wards {phe Wife thould recover. This was aſſigned for error in B. R. becauſe 
Sete ud, the baron only is to have the damages, and the; Judg ment ought to 
pe, that the huſband alone ſhould recover; but judgment was af- 
Unable in firmed by the opinion of the whole court. Godb. 369. pl. 459. 
zeipect of Hill. 2 Car. B. R. Litfield v. Melherſe. 
Collater ; 
damages. Sid. 346. pl. 11. Mich. 19 wha 2. B. R. Anon. An action of ander was brouglit by 
baron an feme for word; {fer A the wife, per 20d the Lu, rand if; bis trade; and it was held, that 
if the words would maintain a: Lon W. thout the ſpecial dan age, then they ſhould have judgment; 
but if the uiid: were not aQtic able without the ſpecial damage, then it was ill; for the wife 
ought not to be joined. Cited be Hott Ch. J. az a caſe which he remembered. 2 Ld. Raym. Rep. 
10 32. Hill, 2 Ann. in Caic of Rullck v. Corne. Could ]. faid he remembered the ſame cale. 


Idid. 


> n 
A F649" x, 8 * 0 
a ior cbs... 
- 2 10 


R 
«KA. 28 
a 


30. If an award be made, at 7 I. 2 be paid to feme covert, 
und 13. to the bai an, the baron alone ihall Coe action for all the 
money, becauſe it is a thing which comes aſter the coverture; 
per Het n & Yelverton J. abſentibus aliis. Litt. Rep. 13. Hill. 
EB. 1 

S. P. cited 31. Baron and feme brought 1 and recovered 2001. and 70l. 
| by Cann” damazes. The wife died. Upon praying execution for the hab 
. band, !, the court inclined it ſhould not ſurvive, but that adminiſtra- 
Judged, and tion ought to be committed of it as 2 choſe en action. But after- 
_ N wards they agreed that he might take exccution; and that by 2/- 
See 2 Lev. Judgment it became his own deli, due to him in his own right, and he 
3. Mich. took out ſcire faclas accordingly. Mod. 179. pl. 12. Paſch. 26 


od] =” Car. 2. C. B. Miles's caſe. 


the caſc of Howell v. Maine. 


5. P. per 32. If a bend be given te laren and feome, the huſband ſhall 
Hutton and 8 8 1 5 | 6 
Yeiverton |. bring the action alone, and (this ſhall be looked upon as a refulal 
The baron 25 to her; per the chief juſtice, who ſaid he remembered this as 
Ro 1 in an old bock. 2 Mod. 217 - Pat ch. 29 Car. 2: 
action Ae, ,, | 

or may 16.N . | 

with the teme. - Rep. 13. Hill. 2 Care C. B. a baron may have action alone, per Coke 
Cl. J. ty wick Los er. d 8 21.4 i. zaugl neon 46 reed. Rll. Rep. 57 11 11 


3 _ 33- Debt by the baron alone upon a bnd tu the feine during the 
Se os the auerture, ane icd to pay money to the ſeme; and after divers 
wite, the arguments the whole court a ogme for the plaintiff. 3 Lcv- 
Rubs 403. Mich. 6 W. & M. in C. B. Howell v. Mainc. 
may yo 
alone without joining the wife 3 per cur. Verne 296. Phe 3 366. Palch. 8 7) 48 
E. 3. 12. g 
34. Trover 
w 


Baron and Feme, 75 t 


34. Trover brought by the huſband for money paid by the plain- Comb. 4 450. 
177 201% tO the defendant, for land conveyed by the defendant 70 * 
the plaintij}*s wiſe by bargain and ſale, without the tujband's knows 
ledge. And per. Holt Ch. J. if articles of agreement are made oy 2 
feme covert, by order and appointment of her huſband, and th 
money is paid by the wite in purſuance of ſuch agreement; or if 
the huſband (though not privy at the time of the purchaſe) ) after= 
wards conſents to it, the property f the money 1s altered, and the 
huſband cannot maintain trover z but if he is not privy to fuch 
purchaſe, nor agrees to it, trover will lie for him againſt the 
vendor who receives his money of his wife. Ld. Raym. Rep. 
224. Paſch. 9 W. 3. at Guildhall. Gabrand v. Allen. 


35. Huſband of feme executr/x gives a new Gay to a debtor of The wife 
teſtator's. The debtor makes a e promiſe 1 the huſt and ; the 3 
Joined in 


huſband may bring the action without joining the wife, but he this à ton, 


mult aver the * "Fog of the wife. 1 Salk, 117. La 8. Mich. 10 W. for the was 
No party to 


3310 Yard v. Ellard. ; 
ne Mee. 

ment or contract between her huſband and defendant, and they would have been nonſuited if they ad 

for a promite to the huſband is not a piomile to huſband and wife. Carth. 4253. S. C. and 


Joined ; 
4. Lea v. Mimme.—-—12 Mod. 207. S. C. it is a ſpecial 


az an authority in point was cited Yelv. 


promiſe made to the 4 iband, to whom the 
mile matt be only to | kim in his own right, 2 45 ch prom! ſe does not alter the debt, becau 15 it is not of 


a higher nature, but is a fort of ollateral ſecurity, and the money 1 res on this promiſe is no part 
of the perſonal eſtate of the te 
but yet when it is recovered it is a Cevaltavit in the huſband, ſo tar as he recovers. 
: ; * Pen 
. © * .* y 7 . 7 [ 79 I 
36. If huſband and wife jc; »/y fre fer debt due to wife befer 
marriage; and huſband dies, and wife continues the ſuit, the 
money, when recovered, ſhall not be aſſets to executors of huf- 


band; per Holt. 12 Med. 3 46. Mich. 1x W. 3. Anon, 


(R) [In what Actions 9 ought to join. 


LI. |! mags and feme moſt join 27: Subs nue for charters concern- Pr, Baron 
ing the inheritance of the feme, (for the feme ſhall have 1 . 
57- C 


a 


them again when they are recovered) 38 H. 6. 4. agrecd.] 33 H. 6. 3, 

l . = — co 
See (Q ) pl. 3. 8. b. Dig. 38. lib. 2. cap. 5. Cites 8. C. —9 of charter e rung 
their joint poſſeſſions. Br. Baron and Feme, pl. 7 74. cites 38 H. 6. 26. Up: treter the baron 
and feme thall join in detinue of charters belonging to both 3 but upon bailm nit char ers made y the * 


laren aline, he alone ihall have the action; note the diverfitye Br. Baron and Feme pl. 57. cites 33 


H. 6. * 
[2. In an avowry Ar rent in the right of the feme, they cugliit S. C. cited 

Ar ot 
42418 110. 

to join. + xs Ed. 4. 10. 1 4 H. 6. 14. | Rep. :75.- 

1 Br. Avowry, pl. 70. cites S. C. See (S) pl. 2 2 Sq C. Fitzh. Avowryv, pl. 8. cites S. C. 

hut wne: e baton and feme ſeiſed in jure uxoris make /eale for years, rende ing ent, they may j in 

in action ot debt, or the baron may have debt alone if he will. Br jo inder in Action, pl, 05. Ci:es 


See Lit, Avowry (N) pl. 1, 2, 3» 4+ and the notes there. 


7 E. 4. 6. 


iſ; 3. They ought to join in actions lor things] due to the feme 
ore COverture. J | fein dun 
ſola, the baron and fer: muſt join in action. Mo. 422. pl. 5 


Fenner v. Plaſket. . Ihe hugband Alone bro! ught debt on a bond made to the dum tou, and the 
court 


8 FI Mich. 37 & 38 Eliz. in c. c of 


G4 


payment is only to be made, and tne recovery on this pro- 


ettator; for if the huthand dies, his executor ſhail have execution the: of 


LER * 
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court held it ill; for if cauſe of action ariſe before coverture, though it be bat treſyvaſ where damages 
only are recoverable, they muſt join. Keb. 440. pl. 32. Hill 14 & 15 Car. 2. B. R. Hardy v. Ro- 
binon. — Litt. Rep. 375. Arg. cites 7 H. 7. as to the obligation, and 22 R. 2. Brief, 933. as 
to treſpaſs, according!y. 

Bond was given ts a feme ſole conditioned to pay ſo much to her on a day certain. Afterwards ſhe 
married the plaintiff, who brought debt on the bond; and judgment was given tor the plaintitF, 3 Salk. 
54+ pl. 7. Powell v. Maine. 10 Mod: 163. Arg. tays, that the huſband cannot fue alone upon 
a bond given to the wife dum ſola. Ow. Sz. Paſch. 4 & 5 P. & M. Arg. ſays, that the ſhall 


join; but if a fight of action accrues after marriage, the ſhall not. 


4. Where the baren ond feme life by default the land tailed to the 
eme, they ſhall have the quod ei deforceat jointly, notwithſtand- 
ing that the baron had nothing but in right of his feme, 
Thel. Dig. 3o. lib. 2. cap, 5. f. 33. cites Hill. 5 E. 3. 175. and that 
ſo agrees Mich. 29 E. 3. 61. where ſhe loſt by default before the 
coverture, But ſays the contrary was adjudged 4 E. 3. 153. but 
contra legem, - © g | 

5. Aliſe againſt ſeveral ; one pleaded jointenancy with his feme by 

| deed, &c. not named, to which the other /aid, that he ah» pleaded 
I 77 ] jrintenancy had nothing the day of the writ purchaſed, but another 
was tenant, which the other could not deny, and therefore the 
aſſiſe was awarded without making the feme party; quod nota, 
Br. Jointenancy, pl. 32. cites 12 Aff, 37. | 
6, Where the baron and feme have the reverſion to them, and to 
the heirs of the baron, they ſhall join in writ of waſte, Thel. Dig. 
| 30. lib. 2. cap. 5. ſ. 30. cites Hill. 19 E. 3, 17. 
Br. Baron 7. Champerty was brought by the barn alone, for that the de- 
and Feme, fendant maintained J. N. againſt the plaintiff in aſſiſe, by which the 
pl. _ 4 plaintiff and 4 feme, 2 2 4 ke Yo, , 10 the da- 
cordingly; mage of 1000 marks, and awarded good for the baron alone with- 


3 out his feme. Br. Champerty, pl. 2. cites 47 E. 3. 9. 


covered but only damages. 2 Inſt. 563. S. P. and cites S. C. 


Ibid. ſ. 20. 8. Where the baron and feme leaſe the land of the feme for years, 
1 they ought to join in writ of 2 e.. Thel. Dig. 30. lib. 2. cap. 5. 
3 H. 6. 54 i — 2 - D 
SE: 3: 213. f. 32, cites Hill. 7 H. 4. Brief 227. | 

14 H. 3. Wy 

Brief 282. 10 E. Jo 525 18 E. 3 54. 


9. If fine is levied to feme covert, yet ſhe and her baron ought 
to join in guid juris clamat; quod nota. Br. Baron and Feme, 
pl. 67. cites 11 Hf. 4. 7. E | 

— _ 10. Quid juris clamat was abated, becauſe it was brought by 
a 1 c. feme covert, without naming the baron, notwithſtanding that the fine 
ibid. pl. 76. Was levied to her when ſhe was ſole; quod nota. Br. Coverture, 
. 16. cites 11 H. 4. 7. 


— t. 


Quid Juris clamat, pl, 23. cite; S. C. 


— — 11. Aſſiſe of darrein preſentment is not maintainable by the ba- 


pl. 94. cites 77 alone in jure . is, without naming the feme awith him con- 
8. C, ac- trary of quare impedit. Br. Darrein Preſentment, pl. 3. cites 14 
sordingiy. H. 4. I2. | 7 7s 


12: One 


Baron and Peme. 


12. One who is warden f the Fleet in right of his feme ſhall 
have bill of zre/pajs by the privilege of the place, without 
naming his feme. Thel. Dig. 30. lib. 2. cap. 5. f. 32. cites 

ich. 9 E. 4. 43. | | 
"I 3. Aion NS . feme covert who appeared to it, becauſe ſhe 
did not know if her laren ( being beyond ſea } was alive or not, and 
was condemned upon plea. "The baron came back ; they ſhall have 
writ of error, and ſhew the matter aforeſaid, and it hes well; 
by all the juſtices. Br. Error, pl. 173. cites 18 E. 4. 4. 


ror. Br. Baron and Feme, pl. 62. cites 18 E. 4.“ 3. 


4. a. pl. 20. it reed N * 

ſole, ſhe cannot avoid it by writ of error, and cites 18 E. 4. 4. 24 E. 

17 Aſſ. 17. 5 E. . Fer quæ Servitla 16. 20 or 21 E. 3. in Quid Juris clamat, fol. 10. 
/ , 4 


77 


If a feme co- 
vert be con- 
demned 
without her 
baron, both 
ſhall have 
writ of er- 


| * This is miſprinted, and ſhould be 
It was agreed cluarly, that if proceſs be ſued againſt feme covert as againſt feme 
+ 24+ Error, 10. 22 Hf. 6. 31. 


A feme covert brings a wr of error of a judgment againſt herſelf had during coverture, and the 
judgment was athrmed, becauſe the might hase pleaded it to the action; otherwiſe if the huſband had 


joined inthe writ of error. Cumb. 332. Trin. 7 W. 3. E. R. Strike v. Dikes. 

14. And if ſbe be cutlawed, they ſhall join in writ of error, 
otherwiſe: it cannot be reverted, and if he will not join, this is a 
divorce of a ſhrew. Br. Error, pl. 173. cites 18 E. 4. 4. 


firme. Thel. Dig. 29. lib. 2. cap. 5. ſ. 13. cites Paſch. 21 E. 
4. 35. which agrees with Paſch. 7 E. 4. 6. & Mich. 7 H. 7. 2. 
in quare ejecit infra terminum. 


Trin. 5 Car. C. B. 
Br. Coke Ch. J. the baron may have this action alone. 


Br. Joinder 
in Action, 
pl. 38, cires 
. 


5. It was adjudged that baron and feme ſhall join in efeftione In qettiane 
firme the 


teme may 
join. Het. 
44. Per 
Hitcham, 


Litt. Rep. 28 5. S. P. per Hitcham.— Roll. Rep. 359. Paſch. 14 Jac, 


16. The baron and feme executrix to another, ſhall join in writ of [| 78 } 


treſpaſs of the goods of the teftator taken during the coverture; per 
Littleton. Thel. Dig. 30. lib. 2. cap. 5. f. 29. cites Paſch. 21 
E. 4 ©: | | | 

0 5p he baron ſhall not have an upon the flatute of 8 H. 6. 
of the title of the feme without naming her; for the words are 
expulit & difleiſivit. Mo. 5. pl. 15. in a nota, cites it as reſolved, 
5 E. 6. Lane v. Andrews. | | 


Bendl. 29. 
pl. 42. cites 
S. C. & 

S. P. ac- 
cordingly.— 
——S, C. 


cited by Ventris J. 2 Vent. 195. Trin. 2 & 3 W. & M. in C. Be 


18. Writ of meſne ſhall be brought by the baron and feme, ſip- 
Feſiug that beth were diſtrained, and yet feme has no property i 1 
chattels, but he actian is real. Br. Coverture, pl. 65. cites 
F. N. B. in the additions there. 

19. It was held by the court, that if a %%% be made upon the 
buſband and -wije, in the lands of the wife, that in an action 
brought for to recover the lands again, the huſband and wife are 
to join, but in an action of treſpaſs they may ſever. Bulſt. 21. 
Paſch. 8 Jac. Anon. 

20. If a man promiſes to give Tool. to the wife of F. S. they 
ought, per curiam, to join in action for recovery of this. Bulſt. 
21. Paſch. 8 Jac. Anon. | 
21. If a /eaſe be made by huſband and wife, of the land of the 
wife, rendering rent, in an a#ion for rent behind, they are both of 


Tf baron and 
feme make 
a leaſe re- 


them to join; per Fleming Ch. J. Yelverton J. ſaid, that in the ig rant, 
| laſt | 


Wd 
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the baron 
alone ſhall 
have the ac- 
tion tor the 
rent arrear ; 


per Hutton 


& Yelvcr- 
ton J. ad- 
ſentibus 

Aliis. Litt. 


Rep. 12. Hill. 
join in ſuit Chan, Caizs 41. 
Rep. 78. Cierk ve Lord Angleiey, S. 


Roll. Rep. 
300. 70 Ide 
S. . 
ee in 
J. c. 


Roll. Rep. 
359. pl. 11. 
S. P. by 
Coke Ch. I. 
1 S. Co 


So where 
te Sar 
as beyond 


fea. Toth. 
159. Cites 31 and 


Pop ham. 


Litt. Rep. 


374. Trin. 
6 Car. C. B. 
the S. C. 
and adjorna- 
cur. 
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Clan. Cafes 


<1 Clack Vs 


Ld. Angier, 
3 July, 14 
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laſt caſe they need to join, and fo is Markam's opinion in 7 E. 4. 


fol. 7. b. that in ſuch a caſe where the hutband alone brings the 
action for rent behind, it was never queſtioned, but that ths ac- 
tion by the huſband alone was well brought, but where the ume 
hath. been broug 4 f in both their names, To has Deen quet- 
tioned, whether Shis was good or not. Bulit. 21. Paich 8 Jac. 
1 

2 Car. C. B. Of a rent running in the wife's right after marriage, the need not 


Trin. 14 Car. 2. obiter, in cate of Clerk v. Lord Angier. VN. Chan. 
= & Ss . 


22. Action of waſte i in lenuit brought in the right of the wife, 
muſt be brought by both, yet he W only damages; per 
Haughton 1 but per Coke and Doderidge, this is becaute it 
ſavours of the r-2/fy, and the locum vaſtatum is there alſo to be 
recovered, and therefore they are to join, 3 Built. 165. P atch. 
14 Jac. 

£3. That which the huſband wy 72 arge alone, and 75 which he 
may make diſpeſtian to Lis exon uſe, he may have an action in his 
own name for the recovery thereof, without joining his wife with 
him; per Doderidge J. to which Coke Ch. J. agreed, and ſaid it 
was a true and a good ground, 3 Bulit. 164. Paſch. 14 Jac. 


24. A Gil preferred without the privity of her hufband, al- 


lowed. 


Toth. 158. cites Mich. 14 9 ac. Lady * v. Lugle- 
field. | 


Portman Ys 


Ibid. 160. 


32 Eliz. Farewell v. Curſon cites 11 Car. 


25. Advowſon deſcended to B. an infant, and her mother pre- 
ſented to an avoidance. The clerk was inſtituted and inducted. 


B. afterwards came to full age and married D. the plaintiff, and 


the church became void again; and the bailifts, &c. of D. with- 
out any title, preſented W. and the church being ſo full, D. the 
huſband alone brought guare impedit. The court "agreed that the 
huſband in this caſe might have preſented, and then upon 
diſturbance he only ſhould have action; but in this caſe the 
church was full before the preſentation ; ſed adjornatur, Het. 
159. Hill. 5 Car. C. B. Wollaſton D v. the Bailiſfs, &c. of 
Derby. 

= A feme covert cannot ſuc unleſs there be a ſeverance, Toth. 
161. cites Tr. 15 Car. Roe v. Lady Newburgh. 

27. in afſumpſit by "2 againſt B. an a promiſe to him by B. 
that if he would marry E. his daughter, he would give her as much 
as he gave to any other of his chi ildren except J. Though this pro 
miſe was before the marriage, yet Hide J. doubted if J. 5. and 
E. ought not to join in this action. Sid. 25. pl. 6. Hill. 12 Car. 2. 
C. B. Shipſton v. Booler. 

28. A legacy was deviſed to a feme then under coverture, the huſ- 
band exhibited his bill without his wife, and upon demurrer held 


not good 3 for of thing merely i in action belonging to a wife, as a 
13 | band, 


3 SIDE AE. > 
F n 
5) 3 by L 


7 W 8 
„ ty 4" 00] I 

cc 1 
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Baron and Feme. 3 7 
bond, &c. ſhe muſt be joined. N. Ch. R. 78. Mich. 13 Car. 2. Car. 2. 


Clerk v. Ld. Ang leſey. : — 
but adds, that if the huſband alone ſhould ſue the bond and be nonſaited or diſmiſſed, that will not con- 


ciude the cale 3 bur if he dles be! ore. judgme! nt dr dec: EE, TL the Wite cannot revive the 1 Frec:n. 


Rep. 160. pl. 247» — C. in Tot dein Vet bigs 


20. If _ of gin art 77 79 the eme 507 "e e though it 
he Hut treſpaſs 5 11! aty IC. /; a: Hi 2 eS Gly aFe Tec PPG: the Daron and 
feme mult join; per cur. obiter. Keb. 449. pl. 32. Hill. 14 and 
15 Car. 2. B. R. in calc of Hardy v. Robinſon, 


30. Where the action, if not diſcha roed s Ju ſurvive to the ⁊uiſe, e Rep. 
3 t 277. 


in eh caſe the b aron and feme muſt both join. 2 Mod. 269. Mich. 1677 


Mich, 29 Car. 2. C. B. Frotdick v. Sterling. 2 C. & 


N * 
orth Ch. 7. 
31. By the rules of the ſpiritual court a feme covert may ſue A per 


alone in every one of the following cafes, viz, when the is Ker Che 
J. TIC rea- 


executrix Or admini/tratrix, or /egatze or legatory, on defaming or i of the 


dejamed ; per Dr. Pintold. O Mod. 64. Mich. 10 Ann. B. R. diForence 
in caſe of- D' Aeth and 3 | 2 


law and the civil law is this, that in the ſpiritual court thou 2h the huſband be not named, he may come 
in pro intere(ſe ſuo, and make defence lumſelf, ſhould the wite detert the cauſe. 10 Mod. 204. Mich, 
1 Geo. 1. B. R. in cafe of Clerk and Lee. 


32. Caſes of coverture are not to-be extended to the gucen; for Co. Litt. 
ſhe is of that dignity in law, that ſhe may fue in her own 133. 2.8. F. 
name; for the has a ſeparate property diſtinct from the king her 
hüf, and tlie f. 8 may have remedy againſt her with- 
out applying to the king - for he being employed about the ardua 
regni, is not to be n e rupted by any thing that does not imme- 
diately relate to himſelf. G. Hill. of C. B. 198, 199. 


(S) * May. [Ought to join.] _— 


s . 7 . - : 
[1. N ARON and feme aſſign auditors 79 the receiver of the fome be- g The — 
fore coverture, and he is found in arrears, they ought to nom * 


your in debt thereupon 3 ; ſor the debt was before coverture, a 13 the title 
only put in certain by the auditors. 15 Ed. 4. 9.] of (R) and 


In what caſes they ought to join. ed, 150. pl. 94. Arg. cites 16 E. 4. 8. S. P. and ſo it 
ſhould be, viz. Mich. 16 E. qo . 2 . pl. 4.» and the book « of t5 KE. 4 9 * 15 upon a reſcous brought 
by baron and feme; and the miſtake in- Roll, as to citing 15 E. 4. may in ſome meaſure be owing to 
the Lear- book in + pag. 8. of 16 E. 4. being miſprinted '5 E. 4.— Br. Baron and Feme, pl. 60. 
cites 16 E. 4. 8. S. P. I. married a ſeme, to whom monies were win ig dum ſola. L. and 
the debtor came to account for the money, and being found in arr ar, promiſed L. to pay him the mo- 
ney due at a certain day, and for non-payment L. brought an indebitatus aſſumpſit on account. Per 


Glyn Ch. J. the nature of the debt is not changed by the account, no more than the accounting with 


an executor z but a ſpecial promiſe may alter the debt. Here is a promiſe made to I.. the huſband, 
and he has brought the action as if the defendant was indehted to him, yet he is not indebted to 
him generally, but ſub modo, viz. in jure uxotris. And he faid that there is another point in 
the caſe, and he conceived that here is cauſe of action; but whether it be applicable to make it 
2 ſpecial debt, 15 the queſtion, But this matter being moved on a writ of error, and the writ of 
error being naught, the writ was ordered to be quaſhed. Sty. 472, 473. Mich. 1655. B. R. Conye 
V. Laws, T L 80 ] 
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Br. Avourry, 


pl. 70. c. tes 
S. . IC- 
cordingly, 
and ſo tor 


the rent due after coverture; and the ſame law of a conuſance by the balliff.— 


Pa. 6. Cites I. Ca 
The rent being arrear, M. married l'. and atterwards P. dittrained, and avowed for the 


gauyhter. 


Baron and Feme. 


C2. If a rent be due to a feme before coverture, as tenant in 
dower, the and her huſband ought to join in an avewry. 4 H. 


6. 14-]. 


. Fitzh. Avowry, 
-A. ſeiſed ia tee granted a rent-charye to M. his 


See (R) pl. 2. S. C. 


tent fo arrear, ſuppoſing in the avowry that the ſame was arrear, and not paid to the ſaid P. and his 


wiſe. 


It was moved that it was ill, becauſe it appears it cannot be due to P. but only to M. dum ſola 


fait; but held to be only matter of form and ſurpluſage; and though he does not jay adhuc a retro 
exiſtit, it is well enough in ſubitance; and judgment ailirmed. Cro. J. 282. pl. 3. Trin. 9. Jac, 
B. R. Boules v. Poor. 5 


3. Where a man is /ei/ed in jure uxsris in a ſeigmory of homare, © 


fealty, eſcuage, rent, and ſuit of court, and has ns iſſue by his feme, 


yet he may diſtrain jr all the ſervices, unleſs tor homage. Br. 


. . Avowry, pl. 85. cites 27 Aſſ. 51. 


perſonal. 


ſame point was adjuaged accordingly. 


4. Where zre/þa/s is brought again/? barim and feme, and the 
plaintiff recovers, the baron alone ſhall nat have attaint ; for it ſhall be 
brought according to the record. Br. Baron and Feme, pl. 22. 
cites 47 E. 3. 9. per Tank. & Finch. ; | 

5. Rawiſhment of ward may be brought by baron and feme, per 
judicium; for it is a chatte/ real, which the teme may have by ſur- 
vivorſhip, and not the executors of the baron. Contra of chatte 
Br. Raviſhment, pl. 15. cites 14 H. 4. 24. 

6. If an action accrues before marriage, as where a bond is made 
to her before marriage, ſlie ſhall join with her huſband in an ac- 
tion upon the bond; but if a right to an action doth accrue after 
marriage, there ſhe thall not join. Arg. Ow. 82. Paſch. 4 & 5 
P. & M. in C. B. | 

7. Debt was brought by the huſband alone for debt, damages, and 
eofts recovered by him and his wife now living, and becauſe the 
wife was not joined in this action the defendant demurred ; 
but adjudged for the plaintiff without argument, that the action 
well lay. Cro. E. 844. pl. 28. Trin. 43 Eliz. in cam. ſcacc. 
Butler v. Delt. | 


Cro.J. 205. 8. Aſſumpſit by huſband and wife, on a promiſe to the wife 
pl. 10. _ after the coverture, that in confideration the avife would cure him of 
Loa ſuch a wound, he would pay her 101. After judgment for the plain- 
ment wa3 tiffs, error was brought, and aſſigned that the huſband alone 
ee ſhould have brought the action, it being a perſonal duty accrued 
Sid. 24. during the coverture; fed non allocatur, it being grounded on a 
pt- 6. by promiſe to the wife, and on a matter ariſing on her ſkill, and to 
— be performed by her, and ſo ſhe is the cauſe of the action, and 
that the ac- ſhall ſurvive to the feme, and judgment affirmed. Cro. J. 77. 
8 pl. 7. Trin. 3 Jac. B. R. Braſhford v. Buckingham. 

brought by both. 2 Sid. 128. Hill. 1658. Newdigate J. ſaid he remembered a cafe where the 


But where the action is on a genecal indeb. all. on a promiſe 


implied in law, as for periwig-maker's work done by the wife, the law here implies no promiſe to the 
wife ; for ſhe is a ſervant to the baron, who is at the charge of materials to carry on the work, and 


ſo the law implies the promiſe only to him. 


Carth. 251. Mich. 4 W. & M. in B. R. Buckley & 


Ux. v. Collier. 4 Mod. 156. S. C. the court held the declaration not good, the action being 
brought for a perſona! thing, which would not ſurvive ; and in perſonal actions the law is clear that they 


cannot join. 


3 Salk. 63. pl. 3. S. C. that ſhe ought not to be joined in this action with her 


huſband, unleſs an expreſs promiſe had been made to her to pay the money. — 1 Salk, 114. pl. 2, S. BY 
| 8 | | Ny 
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Baron and feine, | —- os 


end the plaintiff relied principally upon Burch r's cafe ; but per cur. Burchet's caſe differs; for 
there was an expreſs promiſe to the wife, and to that the huſband ajjrnted by bringing an action thereupon 
whereas here is nothing but a promiſe in law, and that muſt be to the huiband, who muſt have the 
fruits of his wife's labour, for which he may have a quantum meruit; and the advantage of her work 
ſhall not ſurvive to the wife, but goes to the executors of the huſband; for if ſhe dies, her debts fall 
upon him, and therefore 1o ſhall the profits of her trade to his executors z and judgment for the de- 


tendant. | | 


9. Treſpaſs by huſband and wife for beating the avife, and taking I 
his goods. It was found for the plaintiff as 7s Ihe beating, and for e ee 4 
the defendant as to the reſidue. It was moved in arreſt of judg- and wife, 


ment, that the action was not well brought quoad the goods, and for the bar- 


that the ſeverance by the verdict did not cure it; and judgment — ary 


was ſtayed, no one appearing on the other fide. Lev. 3 Mich. rating from 
12 Car. 2. B. R. 'Talbot v. Bacon. | ler an apres 

| | and pinner. - 
It was moved in arreſt, that it is ns alleged in 2ohom the property ast; for it cannot be in the wife, 
and it may be in a ſtranger, and then the huſband hath no cauſe of action; and if they were the goods 
of the hutband, then the wife ought not to be joined in the action, but the huſhan4 is to bring the 
action alone; and ſo it was held per cur. and the judgment ftayed. 2 Lev. 20. Mich. 23 Car. 2. 
B. R. Dunwell & Ux. v. Marſhal. 2 Keb. 813. pl. 18. S. C. and judgment ſtayed per cur, 
unleſs there had been ſeveral pleas, or ſeveral damages. 


tb They cannot join in treſpaſs for battery of the bie, and taking the barns gods; and notwithſtand- 


ing the words of the Regiſter, 105, are expreſs as words can make a caſe, yet the opinion of the 
whole court was according to the conſtant tenor of the more modern auchorities, that they cannot 
join. Show. 345, Hill, 3 W. & M. Meacock v. Farmer.——Comb. 144. Mich. 3 W. & M. in 
B. R. incaſe of Baker v. Barber, the Regiſter, 150. was cited to the lame purpoſe ; but the court held 
that it was not law. | 2 

Treſpaſs was brought by the baron alone for breating bis houſe, and beating and wounding bis wifey 
ard impriſoring of her for 3 bours ; and alſo for detaining the poſſeſſion of the houſe, and for menacing 
his wife and ſervants, per quod negotia ſua infecta remarſerunt. Cited by Gould J. 2 Ld. Raym. Rep. 
1032. as a caſe in B. R. Paſch. 7 W. 3. who ſaid that he moved in arreſt of judgment, that for ſome 
of theſe wrongs, as the beating and impriſoning the wife, the wife ought to be joined; but judgment 
was given for the plaintiff by Eyre and Rokeby, dubitante Helt; for they held that the per quod went 
through the whole count. | 

Action by baron for entering bis b:uſe, taking away his gords, and beating his wiſe. It was urged 
that beating the wife was laid only to aggravate damages, and the court ſeemed tc be of that opinions 


3 Mod. 342. Hill. 11 Geo. 1. Read v. Marſhall, 


10. In trover and converſion by huſband and wife, the, trouver 
is ſuppoſed to be before the marriage, and the converſion after. Hyde 
Ch. J. and Keeling were of opinion, that the action ought to be 
brought by the huſband alone, becauſe it is the converſion which 
1s the cauſe of action, and this is ſubſequent to the marriage z 
but Windham and Twiſden J. held clearly that it was well 
brought; for the difference is between actions which affirm a property, 


as replevin, detinue, &c. for ſuch ought to be brought in the 


name of the baron only, and actions which dm property, as 
treſpaſs, trover, &c. for thoſe ought to be brought in both their 
names, becauſe they arc founded upon the tort done before the 
coverture. Sid. 172. pl. 2. Hill. 15 & 16 Car. 2. B. R. Powes 
& Ux, v. Marſhall. 

11. Aſſumpſit by the huſband, in which he declared that the 
defendant being indebted to his wife dum ſela, fhe being an executrix, 
he promiſed to pay, &c. and farther declared upon an infimul 
computaſſet with himſelf, and promiſed, &c. After verdict it 
was moved that the wife ought to be joined, becauſe the debt was 
due to the feme dum ſola. The judgment was ſtayed, becauſe in 
all caſes, ſo /org as the firſt contract or ſpecialty made ie the wife dum 

2 [ala 


* $2 Baron and Feme, 


fela continues, ſbe muſ? be joined; for if ſhe dies, the huſband cans 
not ſue for it, but as 2dminittrator to her. Sid. 299. pl. 4. Mich. 
18 Car. 2. B. R. Tirrell v. Bennett. 


Freem. Rep. 12. Caſe, &c. by the huſband alone, in which he declared, 


236. pl. 247. that he and in the rigut of his wife was ſciſed of a meſſuage and 


S. C. jdg- | d of ſſug 
went as 2 bakehouſe, and that the defendant had built an houſe 2 Mee (> 


ſaved till near the bakehouſe, that the valle of bis houſe was ruins, and the 

— air /o unwhle/yme, that he oft his cuftomers. It Was moved in ar- 

Soe. reſt of judgment, that the wife ought to join in this action; for 
where ſhe may maintain an action, if ſhe ſurvive her huſband, 
for a tort done in his life-time, and where the may alſo recover 
damages, in fuch caſes ſhe muſt join. Per curiam, «where the ac- 
tion, if net dijcharged, will furvive to her, ſbe mu}? join; but if ſhe 
had joined in tte principal cafe, it would have been hard to have 
maintained the action, becauſe intire damages were given; but 
for loſing the cuſtom to his bakehouſe he alone ought to bring 
the action. 2 Mod. 269. Mich. 29 Car. 2. C. B. Froſdike v. 
Sterling. 


(T) In what Actions they may join. 


Br. Baron Cr. * FJ HERE che ſeme, after the death of the baron, is to have 
and Ferre, the af 79 puniſh the tort dene in the life of the hbuſtand, 


14 = E. 4. g. there the baron and ſeme may join. 15 Ed. 4. 10. 
* S. C. ee the caſe of Froſdike v. Sterling at (R) 
5 2 . | | - 6-4 . - . 
IE pac _ [2. Baron and feme may join in a writ of reſcous, where the 
is and Feme Ame %„Dgniere iu? e e be Feme . | 
i te baron claims the /cig7rizry in the right of the feme. 15 Ed. 4. 9. b. 
. S. C. —— adjudged.] 
1 See [Q] pl. 8. 


en Action, pl. 36. cites 8. C. 


| Br. Baron (3. If a ſtranger cuts trees won the land of the fome, they may 

1 and Feme, . b.) | | 
pl. 50. cites * 5 Ed. 4. 9. D. | 
S. C. but S. P. does not fully appear as to the cutting of trecs, but only ſays treſpaſs on the land of 
the feme. Br. Joinder en Action, pl. 36. cites S. C. accordingly. Br. Baron and Femme, 

31. cites 14 Hf. 4. 12. and mentions cutting trees expreſsly. 

A writ of treſpaſi of trees cut and land dug brought by the baron alone where he had the land in fight 
of his ſeme was abated. Thel. Dig. 29. lib. 2. cap. 5. f. 15. cites Laſch. 21 R. 2. Brief, 933. 
but ſays the opinion of Huſſey, Mich. 7 H. 7. 2. was, that in ſuch caſe they may join in treſpals of 
trees cut. 8. C. cited Litt. Rep. 375. that ſhe ought to join, becauſe the trees, and ſo of houſes 
pulled down upon the land of the feme, are parcel of the inheritance ; but for cutting or ſpoiling grats, 
which is but a temporary profit, te baron alone ſhail have the action. 


[4. They may join in an actian pn 5 R. 2. for the land of the 

feme, admitted. 8 Ed. 4. 2. b.] 
Cro.C. 3. [5. It A. by indenture conveys land to B. in for, and covenants 
| 1 with him, his heirs, and ailigns, 70 make any other aſſurance 
does mot ap- thereof upon requeſt for the better ſettling thereof upon B. bis 
ar.—— beirs, and aſſigns, and after B. conveys it te C. in foe, who conveys t9 
. 2 D. and his wife, and the heirs of Y. and after D. requires A. 15 
8. P. held make and her aſſurance, according to the covenant, and he refi/es 
it, 


Baron any Feme. 82 1 


it, the baron alone, without his feme, cannot have an aCtion of ſy 
* : ” wo * 8. * , , » 'Y a: the 
covenant againſt A. as aſſignee of B. becauſe he and his qwife . ab- 


are aſſignees, and therefore ought to join in the action. ſeate Eram- 


P. 14 Car. B. R. between MippLxMORR Ax p GoopalE, per en, and 
| judgment 


curiam, adjudged upon a demurrer. Intratur, H. 12 Car. for the de- 
Rot. 228. ] | | fendant.— 
| Jo. 406. 


| pl. 4. S. C. & S. P. reſolved accordingly. 


6. Where diſire/s was talen upon the land, which the baron held [J 83 ] 
in right of his femme, a writ of rep/evin was maintained brought by 3 
the baron and the feme, notwithitanding that the chattels belong to 5 
the baron alone. Thel. Dig. 29. lib. 2. cap. 5. f. 2. cites Hill. : 
2 E. 2. Replevin 42. | 
7. But a writ of treſpaſs was abated 7reſpaſs done to the baron and 
feme, becauſe the feme cannot recover damages for the treſpaſs 
done to*the baron. Thel. Dig. 29. lib. 2. cap. 5. ſ. 4. cites 3 E. 
3. It. North. Brief, 737. | | 

8. Pracipe quod reddat againſt baron and feme; he made default, Br. Joinder 
and [ſhe] was received, and pleaded, and lat by verdif ; the baron — — 
and feme joined in attaint, and well, notwithſtanding his default, 5. C6. 
and that he was not party to the iſſue. Br. Coverture, pl. 36. 
cites 16 Aſſ. 5. | E 

9. Writ of treſpaſs was maintained by the. baron and feme of 
the eldeſt ſon of the feme taken and carried away. Thel. Dig. 29. 
lib. 2. cap. 5. f. 7. cites Mich. 30 E. 3. Bret 260; 

10. Baron and feme fall not join i» replevin, becauſe the feme 8. P. Pr. 
cannot have property in goods during coverture; guere of goods „ 
which ſhe has as execurrix ; for there it ſeems that they ſhall 11 E. 2. 
join. Br. Baron and Feme, pl. 85. cites 33 E. 3. and Fitzh. * 
Replegiare 43+ Fes | | Avers pl. 31. 

The baron and feme ſhall join in replevin f goods of the feme talen dum ſola fuit. Br. Baron 

and Feme, pl. 35. cites Fitz. Kecaption 31. | 


11. If feme tenant by Patute-merchaut is ouſted, after which ſhe 
takes baron, the baron alone may have the ſuit, and they may 
join if they will; for the thing is only a chattel real, which the 
baron alone may give or forfeit. Br. Baron and Feme, pl. 59. 
cites 39 Aſſ. 11. 


12. Baron and feme may have debt upon an cb/;gation made For being 
1 As. » * 1 made durin 
to them, and may join in action. Br. Dette, pl. 224. cites 43 8 
E. 3. 10, | ! ſhe cannot 
. diſagree to 

it during the coverture, Br. Agreement, pl. 7. cites 8. C. and 3 H. 6. 37. Fitzh. Brief 19. ac- 
cordingly. They may join. Br. Baron and Feme, pl. $5. cites 39 E. 3. 5. 
A writ of debt was adjudged good, brought by baron and femme, Aten an 00/igation wade to them txve 
during the cauerture. Thel. Dig. 20, lib. 2. CiP. 5. ſ. 21. cites Mich. 12 R. 2. Briet 639. And that 
fo agrees Hill. 43 E. 3. 10 and Hill. 39 E. 2. 6. and 3 H. 6. 23. 37, and Mich. 16 E. 4. 8. but 
ibid. ſ. 22. ſays the contrary is held by Finch, 48 E. 3. 12.— Per cur, they may well join in the 
a tion, by which the defer {mt was awarded to anſwer; and per Rabb. the baron alone might have 
brought the action if he wonld. Qumre inde. Er. Baron and Feme, pl. 2. cites 3 H. 6. 37 — r. 
Baron and Feme, pl. 50. cites 15 E. 3. 5. by Piggot. 


- 


13. Where 


23 Varon and Feme. 


Ai dec ies 13. Where nothing is to be recov-red but damages, the baron alone 
b be ſhall have the action. Br. Baron and Feme, pl. 17. by Brooke, 
the baron and feme, and becauſe the feme was named, the writ was abated ; quod nota, Br. Baron 
and Feme, pl. 17. cites 43 E. 3. 16 : 

So where a /caſe was made te buſhand and wife of an antient mill, where the inhabitants of ſuch houſes 
uſed to grind their corn, and for not grinding they brought an action againſt them, it teems by a note of 
the reporter, at the end of the caſe, that he thought the action would not lie, being brought by the huſ- 
band and wife both, and being only to recover damages, aud nat for the term. Hob. 189. pl. 233. Trin. 
14 Jac. Harbin v. Green. f . 


The baron 14. It was adjudged, that champerty brought by the baron alone 
may have upon afſiſe which paſſed againſt him and his feme is good. Thel. Dig. 


maintenance 


without his 29. lib. 2. cap. 5. ſ. 9. cites Mich. 47 E. 3.9. and 47 AM: 5. and 


ſeme; for it that it was ſaid, that it ſhould be good the one way or the other. 


in. 3 H. 4. 10. And it was held Mich. 20 H. 6. 1. that they 


ner perſonal. Tt . 3 
Br. Parnor may join in writ of maintenance done in bill of freſh force be- 


ce Profits, tween the baron and feme and another. 
pl. 24 cites 


4 E. 4. 30. Br. Baron and Feme, pl. 50. cites 15 E. 4. 9, S. P. 
841 | 
Br. Baron 15. Covenant was brought by baron and feme, and counted 


and Feme | | 85 
. that the defendant leaſed to them for years, and after ouſted them &c. 

S. C. & and this awarded to be well brought, for if the baron die, the 
S. 6 2 feme ſhall have the term. Br. Covenant, pl. 10. cites 47 E. 
Cor ing * ; | 
and tha: the 3.12. ; | 
feme ſurviving ſhall have the term if the baron dies without demifing it. Thel. Dig. 30. lib. 2. 
cap. 5. ſ. 19. Cites S. C. but ſays it was held, Mich. 2 H. 4. 6, that one who holds a manor in right of 
his feme, ſhould have writ of covenant for non- performance of divine ſervice in the manor, &c. alone 


without naming his feme. | 


* 


See [QI 16. If chligatian be made to Alice, feme of R. D. it is good, and 


tore v. the baron may releaſe it, and both may have action, and if the 


baron dies the feme ſhall have the action if the baron has not re- 
leaſed. Br. Baron and Feme, pl. 24. cites 48 E. 3. 12. per 
Belknap. 5 | 

Br. Dette, 17. Baron and feme ſed the land of the fome for 201. and levied a 


E. 19s. cites ſine accordingly, and yet, per Wich, the action of debt ſhall be 
_ brought by the baron alone, for it 1s his grant alone, and if he 
dies his executor ſhall have action and not the feme; quzre, for 
Finch. was abſent, and the reporter agreed with Wich. Br. Baron 


and Feme, pl. 25. cites 48 LE. 3. 18. 
18. Writ of raviſhment of «ward was maintained for the baron 


It held 
by: hel. Dig. 29. 


that the alone, who had ward in right of his feme, &c. 
rr lib. 2. cap. 5. ſ. 7. cites Trin. 48 E. 3 20. 

feme ſhould 19. And a writ of raviſhment of ward was maintained for the 
not _ baron and feme, where the ward was granted t9 them two. Thel. 
writ r7a- . . . p | ; 
— 7 Dig. 29. lib. 2. cap. 5. f. 7. cites Hill. 14 H. 4. 24. | 
ward as guardian in ſocage, where he has the ward by reaſon of bis feme. Thel. Dig. 29. lib. 2. cap. 
5. ſ. 8. cites Hill. 7 R. 2. Brief, 634. ; | 

The baron and feme ſhall join in writ of intruſſan of ward. Thel. Dig. 29. lib. 2. cap. 5. ſ. 8. 
Cites Mich. 22 R. 2. Brief, 937. | | | ; * 

The baron alone brought raviſbment of ward, for 2 ward he had in right of his feme, and the writ 

was held good; but there it is ſaid, that otherwiſe it is in right of wvard ; but it is ſaid there (quere) ; 
and at laft it was agreed that the action ſhould be allowed, but the ſureſt way is to have both joins 
Ow. $3. cites 43 E. 1. Statham. 


20. Whers 


n 


ceive the rent after the death of the b. ton, and make avowry 


Baron and Feme. 84 


20. Where the relenſe 2 "of the bars 71 7s a 25d plea, ſuch actions * As treſ- 
paſs of cut- 


may be brought by-the * baron only, and may be bro She by 7: 
ting his 


the baron and feme alſo. Br. Baron and Feme, pl. 28. Cites 50 trees, cha- 
J. 31 13. | fing in his 
Fo | warren, 
breaking his houſe and the like. Br. Baron and Feme, pl. 64. cites 43 E. 3. 8. 16. 


21. Writ of Preſpaſs was maint⸗ uincd by the baron alone, where 
the tenure was of him and of his feme. Thel. Dig. 29. lib. 2. 
cap. 5. ſ. 6. cites Hill. 6 "I 2. Brief, 633. And that ſuch writ 
was adjudged good brought by _ Mich. 1 4+ 9. 

22. Baron and feie were dliſſiſe and + robbed, and both join in , The goods 
40e, though the goods of the baron were carried away, and W 
both recovered the land and dama ges, yet the baron recovered were carried 


for the goods carried away alone. E Toinder in Action, pl. 98. _ by the 
| 1:leifor, 7 


cites 11 H. 4. 16 | 1 p64 
b. S. C. cited by Weſtbury J. and Cheine Ch. J. to the ſame intent. Fitzh. Ju. emen, vl. 70, 
cites S. Co Br. th Ig ment, pl. 20. cites 8. . Br. Damages, pl. ct. cites 8. 


2 nit: 236. cites fame caſes, and lays it is worthy of obſet vation. Sho. 346. cites 8. P. and 


— 


intends the S. C. but is much miiprinted. 


4A — 


2% 1 2 by the baron and feme of a leaſ» made by them during Br. Wate, 
pl. 120. 


the coaverture. Eller demanded judgment of the writ,  bec a 5 


fen m C COvert Ca niit m: ke 4 leaſe; 5 -and vet be >caute the may 12 and faves th — 


anno 7 H, 
4. 158. - 
and diſtrain, &c. therefore the belt opinion was, that the writ dug Foy 


lies well; for it ſhall be ſaid the + leaſe of the baron and feme till baron alone 
the baron be dead; for the feme cannot agree nor diſagree in the Þ>rought the 
DL 2 8 1 1 3 J „ etion 
hte of the baron. Br. Baron and Feme, pl. 4. cites 3 H. 6. 4 3 


* : * 
; name rne 


fore the writ was abated, quod nota. 


6 85 ] 
TP 


y . A 

24. „Lb was brought by the baron and feme, upin 7 20 Br. Baron 
force of 1 land which was de jure ux27is, a! * therefore the feme 8 ee 
may join by the beſt opinion, by 7 hich the defendant pailed 55 
over, but not by any award. Br. Baron and Feme, pl. 6. cites Br. Joinder 
in Action, 

20 H. . 
N d 

S. C. It was held, that where the baron ard fen bad brought ac —_ 3 bt, that H might foin in 

be; a1 0 the 207. 1 ze). mo 29 lib, 2 = ap- Co -N 10. 


dine rance auhere the jucg ment Was (Cl a 
Cites Trin. 7 E. 4. 15. 


25. Baron and feme ſhall not have a writ of tre paſs of the 
gods -of the fenie talen before the marriage, and Y the gccclt 0 of ihe 
baron taken after 3 CT * Thel. Dig. 107. lib, 10. cap. 
15. f. $4. i 21 H. 6. 3 

26. In treſpaſs by baron and 3 of battery dene te them beth, r D's. 
after verdict found that both were beaten, the writ abated as to , 3 
the battery of the baron, and for the battery of the feme they cites 8. C. 


recovered their damages. Thel. Dig. 2 38. 1 16: cap. 18. ET 
. 53. cites Hill. 9 E. 4. 54. | : 22 Aff. 69 
& $7. that 
the bard and feme may join in treſpaſs of the battery of the femme, ———Thel. Dig. 07, li. : 
Vcc. Iv. i 11 ; Cars 
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geg. £5. f. 24. tes S. C. 
of the ſeme, dut not of me baron, 
The huſband and wife cou'd not join 
nds the defendant guilty to g in 
take. 2 Vent. 29. Paſch 23 Cu. 
dolph, S. C. held accordingly. 


* 
* py 
. 
— 


They ma; join in action of ESP {: ar 


Todd & Ux. ; #* N ectord. - - — 8. P. Br. 1 rei; afs. pl. 1 . cites 9 E. 0 
the Sr Er. Baron and Feme, pl. 54. cites 9 E. 4. 52. S. C. J 


action alone; and becauſe not, cr 
3 = 


pi. 44S. cites 9 E. 4+ 81. S. Co —— Br. Dam iges pl. 


But per Powell J. they cannot join 
ſeparating rhe damage 's« 


The damages were ſeverally tax*3, and adjudged good as to the battery 


1 « . 
tHe Wie, DUC a% To 


11 Mod. 265. in cat: 


Baron and Peme. 


in an 2Rinn of wefrals fr beat 


- 


d battery of the wiſe; 11 Mod, 264. pl 
1 : 4 
+ 


8 5 „ cites S. C2 
in ſuch action er 
1 1 odd & Cx. v. Redford. 


pl. 190. cites 9 E 4. 51 S. L'. Br. Damages, pl. 55. (tes 9 E. 4. 51. 


eb tpaticn is 
made o &a- 


27. IF here the feme after the death of the barn may have action, 
there they may join; quod nota. Br. Baron and Feme, pl. 50. 


724 and frme, Cites 15 J. + Y. PCT Brooke. 


þoth may 
have action, and the baron one may 


See (S) pl. 1. 
that the defend ant 


have action. 


28. Debt by baron and feme of arrears of account, and accornted 
was recerver ia the feme, when ſhe was ele, 13 
render account, and that the baron and fene afſiened auditrs after the 
_ eſpauſals, and was fow:d in arrear, Oc. and the joining of the ba- 
ron and feme good by the opinion of the court; for the cauſe of 
action commenced by the feme, and the aſſignment of the audi- 
tors is prr/uant and ariling by the feme. 


pl. 60. cites 16 E. 4. 8. 


29. A writ of treſpaſs of fa? impriſonment was maintained for 


NT thin / 
tne hüfband, not guilty, this cures the mile 
T3 Wo, * Re 4 1 4 . » ” " 4 - - * * 

. C2: 12 Hock 9% 0 th Og — PLES SET) . Hecket * Std 
61. 


5 EE" 7 4 4 * 8 
- the Weit Was abated for this patt; quod nota. 


Br. Baron and Feme, pl. 50. cites 15 E. 4. 9. 
cor trſp3f upon the land of the feme, maintenance, and thelike, Ibid, 


Br. Baron and Fer, 


fo; but if the verdict 


I - Hill. 8 Ann B. . 
bur not for battery of 


but tlie baron of this ſhall have 


Br, Brief, 


beating b:th, but it may be helped by werdic? 


S. P. Br. Treſpais, 


the baron and feme, 7 the unprijenment of the feme, &c. Thel. 


Dig. 29. lib. 2. cap. 55 


3 


eme before the coverture. 
cites Mich. 21 Hl. 

31. B. the wife f A. gave t C. 10 l. in conſideration that C. 
C. promiſes the wife that if he did 


L 86) 


ſhould marry her daughter. 
not marry the daughter, he v5uld repay the 101. 
marry the daughter. A. and B. brought action againſt C. and 
| held good; for the agreement of A. makes the promiſe good to A. 
ab initio, and it being made to the wife, they may join in the 


Do. pl. 4. Nich. 29 & 30 Eliz. B. R. Pratt v. 


2 C jon. 


1 1 
i Ts. ©. 7 — 
a 101. 


- 
= 


32. The books agree, that for per/anal things they cannot join; 
but for p-r/oral things in action, it is in the huſband's election to 
join the wife or not; per Gawdy, and judgment according!y. 
Cro. E. 133. pl. 10. Paſch. 31 Eliz. B. R. Arundel v. Short. 

33. If the huſband is ſeiſed or poſſeſſed of a rectory in right of 
Lis wiſe, er in ſointure with 11m, they may join in an action Var nt 
fetting gut tythes. Adjudged and aflirmed in error. Moor 912. 
zue pl. 1289. Hill. 34 Eliz. B. R. Wentworth v. Criſpe. 


Lane - 


7. 29. 


l. 3. cites Mich. 6 E. 3. 276. and that 
ſo agrees Hill. 43 E. 3. 3. and by the baron alone, 22 E. 4. 44. 
30. The baron and feme joined in detinue of gods bailed by the 
Thel. Dig. 39. lib. 2. cap. 5. f. 26. 


C. did not 


3 4. Huſband 


Baron and Feme, 86 


34. Huſband and wife, ſeiſed of a houſe and Jands i in tight of A 7 was 
the wife, made a leaſe thereof for 21 years, and the 4e cove bees of, i 
for himſelf, his executors 5 &c. to build a brick-awall upon part of «fe, in 
the lands. The leſſce afterwards aſſigned his term to B. who aſ- rag the 
* . " . x 6 . (Wee. 2 5 
tigned it to C. and the huſband and wife joined in an action eee 
gal the aſſignee of he o//72nce of the lefiee, for not building mem t re- 
the wall. Admitted per cur. that the action was well brought %% The 

tiutbind 

by both. 5 Rep. 16. Patch, 35 Eliz. B. R. Spencer's caſe, * Hl 
Spencer v. Clark. brought co- 

| venant, quud 
teneat ej conventionem, according to the form, &c. of a certain indenture made between him on the 
one part, and the detendant on the othe; part, After veraict it was moved in arreſt of judgment, be- 
cauſe of this variance; but the plainuff had judgment; for the indenture being by both, it is thererore 
true that it was made by the huitband, and he oy retule quoas her, and bring the action alone. 2 Mod. 

17. Paſch. 29 Car. 2. C. B. Beaver v. Lane 


35. In trover and converſion 9 told of a rent-charge, granted 
t the wife dum ſola fuit, and ths it Wes dced came to the hands of 
the defendant after the coverture. It was faid by the court, that 
the action was well brought by them two; for the action ſhall 
ſurvive ; for otherwiſe a grand! Convenience would enſue to the 
wife; for if the huſband only ſhould recover, and after die, his 
executors would have execution for the damages, and not the 
wife; and judgment was given accordingly, Noy 70. 39 Eliz. 
C. B. Ruſſel and his wite's calc, | 

36. Baron and feme cannot bring 7rover, and f/ipprſe the pas 
[efron in them beth ; for the law, in point of ownerthip, transfers 
all the intereſt to the baron; per tot. cur. Yelv. 166. Mich. 7 
Jac. B. R. in caſe of Draper v. Fulks. | 

37. In falſe impriſonment, reſolved if an action be brought 2 Pult. $2, 
againſt a wwidgWw, who is found guilty, and before judgment fhe takes . 801 
huyſeand, the capias ſhall be awarded againſt her, an id not againſt cordingly.— 
her huſband ; and for ſuch impriſonment of the wife upon the ER. 
capias, the action will not he for the hutband. Retolved per e e 
tot. cur. Cro. * 323. pl. 1. Trin. 11x Doyley v. : 


* = 
White. l [ 87 ] 
38. A. Gifed i in fer, and made a leaſe for years" to W. di fend- — 


ant, and after Tar ds CONE yed the rever/ion 10 N. th C plot F. 1 and bis Nooth Ve 
wiſe in ce. W. attor ned, the leaſe expired, and the h {bz ind alone Viatt, S. C. 


and th _ 
brought debt for rent arrear. H: aughton J. at firſt thought tue 325 ug 7 


action ought to be brought by both, notwithſtanding the term t» be well 


was ended ; and ſaid it hath been agreed that if the term had N 
and me 


continuance, he ought to have joined her with him; but after- gun emed 
wards he thought whe aclion well brous ht, and that there is no te ſay (a8 
difference where they are allignees of the reverſion, and where che repor- 
5 © 1. ter ſays be 
they are leſſors, as to bringing debt for the rent; and his ſuing nde oed 


alone, in this caſe, {3 not in regard of his eſtate with his wife, them) that 


but of the thing to be recovered by him, viz. the rent, which he —_ 


only 1s to have ; ; and all rhe other judges held the action well „tion atone, 
brought, and judgment for the plaintiff. 2 Bulſt. 233, 234. though the 
Trin. 12 Jac. Nooth v. Wyard, leate dad 


been con - 
tinuing ; whereas in this caſe the term was ended; ; and though it was « objected that he named himſelf 


alh;nee, and that it appears th; at he and his wile were ailigness, yer per Cur, the panty thall reco- 
H 2 | | ver 3 
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ver ; for this is only ſurpluſage, ant fo it was agadged. 
chat! if he had brought the action as atfizuec, by an 
fion was aftigued to hin, 
rally by him a:one, is go! 


C. cited 
by Coke Ch. 
J. 2 Bult, 
204. ac- 
cordingly.— 
—8. F. and 
after à ver- 
dict tor the 
plaintiff it 
vas objected, 
that trover 
being laid 
betore the 
marriage, 


and the converſion aft 
brought it, becauſe the conver non is the cute of action. 
wife ; for the trover gave 
—_ of the caufe of attion. 
Mod. 120. pl 
S. C. * S. P. held accordingly, — jude 
but S. P. does not appear. 
tor the plaintitf. 
— 58. C. cited Arg. 


P aſe, 3 
to be S. C. 
The pre- 
ſentment 
was for 
making hay 
on a Sunday. 
The court 
doubted 
whether the 
action was 


Baron and Femme, 


But 2 Bulit. 234. Doderidge ſaid, 
ficnment made to him alone, whereas the rever- 
and his wife jointly, it had not been good ; but the action being brought ge- 
, and he ovght not to thew himſelt to be aſſignee. 


39. J. S. and his feme brought treter aud cuverſian, and counted 
that they were the ge of the Jeme dum ſola, and that ſhe loſt 
them, and the c lefendant found them; and afterwards they inter- 
married, and then the defendant converted them. Adjudged 
againſt the plaintifts, becavie, notwithſtanding the trover of 
the defendan t, the property continued in the feme; and then by 
the infexmarriage the property was in the baron, and then the 
baron ought to have brought the action alone, without his feme. 
Cited by Cok e Cl hs Roll. Rep. 45. Trin. 12 Jac. B. R. as Shut- 
tleworth's caſe. 

„they ought not to join in this action; but the huſband alone ſhould have 
Put per cur. it is good with or without the 
ot the ation to the wife, though the converſion is the com- 
2 18565 107. Frin. 25 Car. 2. B. R. Blackburne v. Graves. — 
. hutS. P. ks d appear. Vent. 260. * 261. Batmore v. Graves, 
2ment for the huſband. Keb. 263. pl. 11. S. C. 
Ibid. 11 9. pl. 24. Biackborough v. Gra; , S. C. & §. P. adjudged 


. . cited! Sa Ik. 114 pl. 1. — 8. C. cited Gib. Equ. Rep. Ie. Arg, 
Chan. Prec. 414. 


the beginning 


. Caſe by huſband and wife, for proſe nting them in the ſpiri- 
Lz. court, upon oath, for making hay on Midſummer-day in time e 
divine fervice, which was falſe. The defendant juſtificd that they 
did make hay on that day, &c. The iſſue. was found for the 
plaintiff. It was moved that the huſband and wife cannot join in 
this action; for the falſe cath againſt the huſband could not be [> 
again the awife ; but Coke Ch. L f Card tha here it is well enough; 
but he doubted whether any action lies for this at common law. 
Curia advifare vult. Roll. Rep. 108. pl. 48. Mich. 12 Jac. 
B. R. Anon. | | 


maintainable, and therefore it was ac jaurred. 


Noll. Rep. 


Tis Guy Ys 


Luſy, S. C. 


A judge ed 
for the 

Pp. an rift, — 
Huſband and 
wife can- 
a" Hg in. 
allault and 
batery, per 


1d cm — 


fF um an! hit 3 
for the per 

gud, in ſuch 
calc, is the 
the gift of 


41. Treſpaſs of afjault and battery gf the plaintig} nec non of of- 
foulting an: 47 veating the. plaintiffs wife, per quod conſortium ami? 
uxoris ſu for 3 3 days. After verdict for the plaintiff as to both 
points, it was moved in arreit of judgment, that the huſband 
ought not to join the battery of his wife with that done to him- 
ſelf, but ought to Join her in this action; becauſe the battery 
being done to her, the ought to have the damages if ſhe ſurvive 
the huſband; but per tot. cur. the action is well brought by the 
huſband "oY for it is not only for the harm done to his wife, 
but for his particular 4% , her company for 3 days, which is only 
a damage and lots to himſelf; and judgment for the plaintiff. 


Cro. J. 501. pl. 11. Mich. ae. B. R. Guy v. Liveſey. 


the action; per Powell J. 11 Mod. 2065. tun. 3 Ann. B. R. in cafe of Dodd v. Redford. 
Action by the baron alone, for ba dtery of the feme per quod conſortium amifit, was held good; 
and a like judgment was atlrmed i in the excheque;-chamber, Jo. 44% pl. 7. Trin. 15 Car. B. R. 


A iis 


Al 


Baron and Feme. 
42. Aſſumpſit by baron and feme. 


* he deferrdatit receive 1 of 2 


38 


2 * . 3 
. 


45 Wnature 


ehe plaintiff's money by the hands of the N s qvife. The defend- ; 
ant promiſed udo them te pay it at ſuch a day, and alleged the 1b. 827 
breach for non-payment, ad damnum corum. After verdict it 2: C. 


- x. judged 5 * 
was moved that the promife was void, being for monies of the iu. 


acti I 
huſband and wife, and cannot be ad damnum eorum. it was did not lie 
anſwered, that it may for monics due to the wife dum folz, &c. for both. z 

„ 4 the 


but it was held, that it ſhall not be fo intended, 


3 it had laiatiff s 
been ſhewn ; and judgment f ; 


Cro. Jo 044, C 1unts l 


L107 the defenda Int. 


pl. 6. Mich. 20 Jac. B. R. Abbot v. Eloſield. p:azed that 
judg ment 
de entered, in order to bring 7 a new act! ind declare better; for he ſaid that the truth was, that the 


promiſe was made to the wite dar; ing 7 COVE! „ and io it icemed to Doderid; ge 15 that the action mg ht 
then be brought ayaiait both. 


* 3 * 
1 the Laren alan ar. 


43. Baron and feme brought « efcapr, 
Mae out in his own 


refted the priſoner with 4 [atitat, which he 
name only; and now in the declaration on the eſca pe, he d Ice res 
that he took out the latitat ec aten ts | charge the priſeuen on a 
bond made to the feme dum fel; and h by; 3 juttices, abe 
the other. 2 Roll. Re * aſch. 21 1 Jac B. R. Anon. 

44. Where the /e i; in cocerned, as where ſfeme commits a 
treſpaſs, the baron and feme mull be joined ; but where it con- 
cerns life, as in caſe of felony done by tlie feme, the appeal ſhall 
be againſt the feme only. Jenks. 28 


4 + \/ © 


PI- 53 . 


45 The Husum C3 Ui nan ted 4 1 ſt viſed, &c. ts th 2 45 7 of " bing = ſo. 376. 
elf and his wife for their 78 82 her joint re, and after to his fon + 3. Tre- 
7 f „5 7 gonel 1 


and ban excepting the tim“ 
the ſtrowds e leppings, 3 died, and : 
| The ae Heir of the fi g, and the {ron 
huſband a. $074 his 2 ite 5 Fs =p F caſe againk him, ſetting F rt, that well brow hit 


5 t/ nt FSB SF; * dF; | 1 * 
ir "of of Sy _— 372, ? * 5 Wife 2 is Hub 218 E? 
1 py 1 1 Riy 8. i 
U IETYU MMAFFION ACO, 


. » * * # 4 * 11 7 
, uf and cul CG UH 74 #7; 


t/ 3) le 7 the þ Se: 71 27 7 ; oi. After verdict It Was moved, by the ba- 
SL. . 1. 1 7 1 5 5 ks. 
among other things, that the action is brought by the hutband 8 | 
* 8 1 . „ I 
and wife, whereas it « ug! it to be brought | by UC huſband alone 8 
. WH 19 1Ch. 
becauſe the wrong was done to his PO lemon, and he law J. 2 Sid 
1 % 1 | 333 j . 12280 
night have releaſed the damages; but a:tjudged well brought by e. 
| * 1 EM a 1 "MN 2 . 3 : Clita DY 
both; for he having the land in riglit of his wite, the may join Vegtris . 


with him in the ſuit for the damages, ant the ſhall have the da- 


1 A» : c .. SS 2 5 - 4 00.20. 
mages and the action alſo if ſhe ſurvive her huſband. Cro. Car. 3 399927: 
.* «4 9 } ') & by 22 . N 3 Arg. SD. 
437, 438. pl. 7. Hill. 11 Car. B. KR. Lreigmiell v. Reeves. . 
137 85 that 
though the wrong was done to his po! ſtoſean, and he might have releaſed, vet becauſe there was allo 2 
wrong to the inheritancg, they ought b. th in. ——4 Mod: 156. 8. P. e „ and leems to intend 
admitted by the court. 


d. C. that they may boch } ain, and ſee ms tu be 


that if B. would procure Ses tit. Ac- 


46. A. bed B. the wife of C. 


eb to levy 1 fine a ſuc! il J. ands 29 that <1, 7 269 27 UP the wife (1 riding 0 3 

ſuit. Roll Ch. J. ſaid it was adjudged that the baron and fenie (Z) pl. 12. 

cannot join in an action for breach of this promiſe. Sty. 298. Fawcet v. 
: Child e 


Mich. 165 1. in the caſe of Cotterel v. Theobalds. 

47. A. promiſed B. that if B. would marry M., A's-liſter, that 
he would make good a „ given to M. by her father's will, 
and would alſo give tc her 40 /. at her age * 18. This promiſe 


A Was 


Cond t. 


88 5 Baron and Feme. 


1 | 4 
was made to B. and for B.'s benefit, and tlie ſole conſideration 
ariſes from B.'s marrying M. and ſo the action ought to be 

l SY . * - * 

brought by B. only. Sty. 297. Mich. 1651. B. R. Cottrel v. 

7 ' d 

Theobalds. | | 
48. A. in conſideration of his daughter's diet, and being taught 
* "XS « — "BY P . 3 4 ' 5 1 
needleewuork by the ꝛuiſe, and of a b:nd to be entered into by the huſoand 
to F. S. promiſes to give them ſo much; they may join. 2 Sid. 
89] 138. Hill. 1658. B. R. Fountain v. Smith. 

Keb. 733. 49. A man and his wife, who kept a victualling-houſe, joined 
= 1 — in an action againſt the defendant, for ſaying to her, thou art a 
derer Gawd. to thine cu daughter, per quod J. S. who ſed te come to the 
appear. houſe, ferbore, Cc. ad damm th/orum. A fter a verdict for the 

K © my © 2 . . 4 
wid 79 1 pi. plaintiff, the judgment was ſtayed, becauſe the words were not 
£7. 5. Ks & * . ' — 7 WT 4 © - 1 8 5 . 3 1 ＋ nj 2 } \. 
= P. keg actionable but in reſpect of the ſpecial loſs, which is to the huſ- 
accatdingiy, band only. Lev. 140. Mich. 16 Car. 2. B. R. Coleman & Ux. 
and per - 
er. Hgccourt. 

IIe, mo 8 
it be found that they both kept the houſe, yet the wife does it only as ſctvant, and the intereſt 3; only 
bis; towhich Twiſden agrees, and judgment was ftayed. 

So laying of an inn-keerer's wite, that ie was a whore, &c. and bad a baſtard by T. per quod he 
Joſt his cuſtom, ad damnum 'plorum, was rot good; for they ihvauid not join in the per quod, and pet, 
the words being actienable in themtelves, they. mipbt join in the: ation; and judgment was ft2yed. 
2 b. 387, pl. 63. Trin. 20 Car. 2. B. R. Harword v. Hardwick. | 

For coc d, wot aclfonable in themf. ver, Lat only in feifect of collateral damages, being ſpoke of the 
wife, the baron muſt bring action alone, and if the wite be joined with him, the judgment wiil be ar- 
reſted for it, though after ver:it. Sid. 346. pl. 11. ich. 19 Car. 2. B. R. Anon. 

In action for words by baron and feme, after verdict it was moved in arreſt of judgment, that the 
conciuGon was ad dan pm it crum, and 3 juſtices held the conc:ufion of the count to be wen, which 
Wythens J. denied; tor he laid, if an inn kerfers wite be called a cheat, and the houſe loſes the trade, 
the huſband has an injury by the words ſyoke of his wife, but the deciaration muſt not conclude ad damp- 
num iplorum. 3 Nod. 120. Hill. 2 & 7 ac. 2. B. R. Baldwin v. Flower. 


The ation 50. In actions for torts that ⁊vill ſurvive to the wife after the 
. death of the baron, the wile thall be joincd, and in no other caſe 
was for bar- per I wiſcen J. Sid 224. pl. 14. Mich. 16 Car. 2. B. R. Stanton 
myo v. Hobart. | . | 


feme, ar 


rearing ber c:at, and was laid ad damnum ifjorum, and t!.crefore judgment was ſtaid. Sid. 224. Stanton 
v. Hobart. c 
51. In action of battery by the huſband and wife for impriſen- 
ment of ihe wife till he had paid 101. exception was taken that the 
huſband and wife could not join; fed non allocatur; and judg- 
ment for the plaintiff. 2 Keb. 230. pl. 4. Trin. 19 Car. 2. B. K. 
Brown v. Tripe. | | | 
Sty. 9- Hel- 52. Caſe by huſband and wife againſt an executor, upon a 
liar's caſe, , 


S. C. judg- promiſe by his teſtator after coverture, in conſideration of the mar- 
ment was riage had at his requz/l, ts pay 81. per annum to the wife during the 
+ . : * 7 . : jm 
arreſted till overture. Aſter a verdict it was moved, that it ſhould have been 
the other 3 
5 thoutd brought by the huſband alone, becauſe the whole benefit is to 
ſhew cauſe him, the promiſe being made fince the marriage. Judgment was 
1 ay cone ſtayed, but on moving it again it was adjudged, that it is in the 
| election of the huſband to bring the action in his own name, or 
to join his wife, Allen 36, 37, Hill. 23 Car. B, R. Hilliard v. 
Hambridge. 1 


53. Trover 


© «a * nnen ! 


ER 7 * 
Baron and Femme. 
: 3. T rover was brought by baron and feme 2f 109 load of avord 
of the feme, and the converſion was laid after the marriage. It was 
moved, that ſhe ought not to have joined with her huſband in 


the action. But the court held, that in regard the t rover was - 


laid to be before the marriage, which was the inception of the cauſe 
of action, the might be joined; and Hale ſaid, the huſband might 
bring the action alone, or jointly with his wife; and the plaintiff 
had judgment. Vent. 260. Trin. 26 Car. 2. B. R. Batmore v. 
Graves. | | 

£4. It was held by Saunders Ch. J. that baron and feme ought 
not to join in treſpals for an aſſault on the feme, if the fame were 
with ber conſent ; for where they join the action furvives. Now 
here, if the huſband dies, the wife cannot proceed, or begin 
de novo with this action, becauſe it was with her own conſent, 
and in ſuch caſe therefore the huſband may, and ought to bring 
the action alone upon his ſpecial caſe ; for though the wife con- 
ſent, that will not excuſe the defendant, for the hath not poteſ- 
tatem corporis ſui; and Holt ſaid, that the very laſt aſſiſes the 
Ld. Ch. Baron over-ruled him in that very exception, and ſo ſaid 
ſcrjcant Jefferies, that the Ld. Hale had done; but the Ld. Ch. 
. Vaughan did allow it, and always held they could not join. 
2 Show. 255. pl. 262. Hill. 34 & 35 Car. 2. B. R. Rogers & 
Ux. V. Goddard. 

55. Judgment in C. B. in treſpaſs by huſband and wife fer 
taking awvay their gad was reverted, becauſe the wife ought not 
to join. 7 Mod. 105. Mich. 1 Aunz B. R. Wittingham v. Bro- 
derick. 5 | 
56. Caſe by haſband and wife for malicicufly indicting the wife 
Faria; the huſband counted that Eis wife was of good repu- 
tation, and that this was with intent to leſſen it, and that he was 
put to great charge. The court held it no ſcandal to be guilt 
of a treſpaſs, and as to the other, they inclined, that the huiband 
alone ought to have brought the action, becauſe he alone could 
be put to the charges; but they delivered no poſitive opinion. 
7 Mod. 104. Mich. 1 Ann. B. R. Harwood v. Parrot. 

57. The plaintiffs brought an action of aſlault and battery for a 
battery commuted an them both ; judgment by default, and a writ of 
inquiry was executed the 17th of May 1705, and intire damages, 


viz. 71. los. was given; and on the return of the writ of in- 


quiry, judgment was arreited, becauſe the wife cannot be joined 
in an action with the huſband for a battery on the huiband, 
2 1d. Raym. Rep. 1208. Mich. 4 Ann. Newton & Ux. v. 
Hatter. | 

58. Feme covert ſued ſingly upon the flatute of diſtributions, and 
a prohibition was moved for, becauſe it was a property fo veſted 
in the huſband that he might releate it ; but the court denied it, 
becauſe this was a che en action which ſhall ſurvive te the wife, 
and the joining of the huſband would be only for conformity; 
and that though the ſpiritual court ought to conform their pro- 
ccedings to the rules of the common law, yet that is in matters 
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_— Varon and Feme, 


of fub/iance, and nit form, as this moſt certainly was. 10 Mod. 
63. Mich. 10 Ann. B. R. 'D acth and Baux. 

59. Huſband and wife | Join in action for money lent by him and his 
avije by bis conſent ; per cur. the wite ought not to be joined unlet3 
there had been an expreſs promiſe made to 1 or unicis the cauſe 
of action did ariſe on her i or knowledge. 8 Mod. 199. Mich. 
ro Geo. 1. King v. Baſingham, 


(TJ 2) Actions, &c. commenced by or againſt 
Feme Sole, who marries pending the Action, 


* 


T one of the demendants takes baren pending the <orit, it ſhall 

abate for Al Thel. Big. 185. lib. 1% 2. . 2. cites 
9E. 3. 470. and 29 E. 3. 22. ang it was adjudged 
= . Brief 2 


Agd ſ it | In __ facias by 2 be . the one vas fummened and ſe- 

oy” be if Wh and the tenant //d that ſhe who was ſevered took baron peud- 
as Aj? 

be ſeve- ing the writ, and before the ſeverance, by . hich all the writ abat- 


cur. Thel. 


Dig. 8 -. rief 292. 


. 2. cites Paſch. 32 F. Brief 292. 


raßce; per ed. Thel. Dig. 165. Kb. 12. cap. 12.1. 2: iich. 32 E. 3. 


Bur it was adjudged, that if ere of the 


cemandants 0 is ſevered takes baron after the laſt continuance, the w:it ſhall not abate. hel. Dig. 
185. lub. 12. - 12. 1. 2. cite; Trin. 39 E. 2 3 21. but adds quute. 
[91] 3. Writ Mat not abate by the taking of baron af: ter verd;f in 


Pala end befire the day in tank, and judgment, Thel. Dig. 185. 
Ih. 2. cap. 12. f. 5. cites Mich. 4 H. 4. 1. 
4 But Gaic vign faid that it has been a great queſltcn, if a feme 
eppeilant ww! 5 taker baron after judgment, and before exe: lion; may 
Pre 7 et Thel. Dis. 185. lib. 12. C CAP. £2 1. 6. cites Hill. 
11 II. 4. 48. but ſays that Huſſey and Brian were clear! y of opi- 
nig n that ſhe miglit demand execution in ſuch caſe, notwithſtand- 
g the ej oouſals. Mich. 21 E. 4. 97. 
Fr. Ley 4 Feme covert, who was fole the day of the writ purchaſed, 
er, pl. r aged her lau of non-/Uninons in formedon, vithorut the baron. Br. 
* Coyerture, pl. 18. cites 12 II. 4. 24. 

6. If it be picaded, that the feme plaintiff has taken baron 
Pending, &c. e 111) ry ſay that this baron is 11940 dead, or that divorce 
is mace, ard that 2 is now' fole. Thel. Dig: 185. lib. 12. cap. 12. 
ſ. 7. cites 9 H. 51. 

Tel. Dig. F. It a fe mg is cantracted to a man, and brings action, and . 

285. b. 12. ig it fe is compeiied by the ſpiritual court t9 in. ry 1 yet her 


2 J. 4. 4 7 
ep tes writ thall abate, Er. Brief, pl. 158. cites 7 H. 6. 14, 15. per 


22d Mich. Straunge. 

4 H. 4. 35. 8. Feme executrix made a letter of attorney to the plaint, 6 to 

| whom the teitator was indebted, 79 recover and receive a debt due 
by A. to the teſtator, and then marries ; this is not any counter- 
mand or revocation of the ſuit, and che wrt is not abated, but 


only 


Baron and Feme. 


only abateable. 1 Le. 168. pl. 235. Mich. 30 & 31 Eliz. C. B. 
Lee v. Madox. - | | 

9. If a feme ſole brings treſpaſs, and recovers, and a writ of 
enquiry of damages is awarded, and before the return thereof the 
plaintiff takes huſband, and after the writ, and judgment given theres 
upon, without any exceptions taken by the defendant, he ſhall not 
have advantage of this in a writ of error, becauſe the writ was 
only abateable by plea. Roll. Abr. tit. Error, (M. b) pl. 2. 
Mich, 40, 41 Eliz. B. R. between Smyth and Odyham, ad- 
judged. | 

10. Feme, pending the writ againſt her, takes huſband. This 
doth net abate the brit; but the recovery againſt her upon the firſt 
writ is good. Agreed. But by Doderidge J. if after the criginal 
proceſs ſued and before the return ſhe takes huſband, this ſhall abate 
the writ. Quære. 2 Roll. Rep. 53. Mich. 16 Jac. B. R. in 
Heydon and Miller's cafe. . 
11. After imparlance it was pleaded in bar, that the plaintiff took 

' kbiftand ; on which e was tahen by the plaintiff, to which the de- 
fendant demurred ; and by Twiſden, that is the beſt way; for if 
it had been tried, it had been peremptory, but now only refpondeas 
ouſter, which was agreed, Hyde abſente. Keb. 632. pl. 118. 
Mich. 15 Car. 2. B. R. Phillips v. Taylor. 

12. If feme ſole, plaintiff, takes huſband, it muſt be pleaded 
after the laft continuance ; for otherwiſe the defendant depends on 
his ſirſt plea, and waives the benefit of this new matter. G. Hiſt. 


C. B. 84. 


S. P. for 
the huſband 
which the 
takes is at- 
tached with 
the action, 


and therefore muſt plead in time; for ſhe cannit by her eu act deſirny another man's action, neither 


can the huſband, unleſs he comes in time; for the action was weil commenced. 


C. B. 199. 


13. If an ai be brought in an inferior court againſt a feme 
fole, and pending the ſuit ſhe imrermarries, and afterwards removes 
the cauſe by habeas corpus, and the plaintiff declares againſt her as a 
eme ſole, the may plead coverture at the time of the ſuing the 
habeas corpus, becauſe the proceedings are here de nous, and the 
court takes no notice of what was precedent to the habeas cor- 
pus; but, upon motion, on the return of the habeas corpus, the 
court qvill grant a procedendo ; for though this be a writ of right, 
yet where it is to abate a rightful ſuit, the * court may refuſe it, and 
the bail below, to this ſuit, which by this contrivance he is ouſted 
of, and poſlibly by the ſame means of the debt. G. Hiſt, of 
C. 55 | | 


next. —1 Salk. 3. pl. 20. Mich. 6 Ann. B. R. Hethrington v. Reynolds, S. 
cordingly. b ' | 


(T. 3) Adtions, &c. by Baron and Feme de Fato, 
or one of them, in reſpect of the other. 


1. IT was faid and held, that in cui in vita, or other action to be 
brought of the feme's axon pee, it is ws plea to ſay, ne un- 
| OS que 


11 Mod. 
142. pl. 14. 
Etherington 
v. Reynolds, 
S. e. The 
court Was 
inclined to 
give judg- 
ment for the 
detendant ; 
but as an in- 
dul gence for 
the equity 

ot the cauſe, 
it was ad- 
journed to 
Hill. term 
C. ruled ac- 
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® Se tit. 
Af.ons 8 
pl. 7. S. C. 
2nd the 
notes there. 
T Cro. J. 
. pl. 11. 
Berry v. Ne- 
vis in cam. 
ſcacc. Hill. 
23 tiz 8. C. 
and judg- 


Baton and Feme. 


gue ace cuple, Sc. and he ſhall demand ſimul cum viro ſuo, who is 


her baron in fact, and in poſſeſſion. Thel. Dig. 119. lib. 11, Cap. 


= £84. eites Mich. 50 E. 3. 19. 


2. Where the ſtatute of 6 R. 2. cap. 6. is 2where a woman 1s 


raviſbed, the huſband, &c. of ſuch woman ſhall have the ſuit, &c. 
this is ſtrict, "and ſhall be intended the baron in Poſeſſiou, . ths ugh 
there be good cauſe of divorce ; tor he is her huiband till divorce be 


1880 Br. Parliament. pl. 69. Cites 11 U. 4. 14. 


Conta ⁊ubere the marriage is void, for there he is not her huſ- 
band, and therefore there ne unques accouple in lawtul matrimony 


is no plea by the beſt opinion. Ibid. 


4. Contra in appeal by feme of the death of her huſband, or in dote 
getita, for thole are by the common law. Ibid. | 


(T. 4) Of Judgments confeſſed by or to Feme Sole, 
who marries before Entry of them. 


„Wanna ANT of attorney to confeſs judgment to a feme 
ſole, who married before judgment entered, whether 1: 

could now be entered, and how, was the queſtion. It was agreed it 
could not be entered for the huſband, fo r that 15 beyond the au- 
thority given . The courſe is to make afidavit of the debts not 
being ſatisfied, and now the wife could not make ſuch affidavit; 
for the money might have been paid to the huſband, nor could 
the huſband's affidavit terye, becaule it might have been paid 
to the wife beforc marriage z but it ſeems the point may be 


7 


cleared by a ſevere! affidavit of each in his time; and Holt ſaid 


; 2] 5 ' 
they had - better enter i in the wife's name as feme ſele, but no- 


thing was done. 12 Mod. 383. Paſch. f2 W. 3. Reynolds v. 


Day I. 


(U) AdQions again Baron =" Feme. What may 


be againſt bath. 


F a trover and conver ft n of goods be brought againſt baron 


— 


and feme, in whi ich it is ſuppjed that they found the goods, 
and Fx MY PN them t9 their aun uſe ; this is not good, for preſently 
by the converſion of the feme, it is to the uſe of the baron, and 
uſe of the feme. Tr. 8 Car. B. R. between “ Rrames 


not to the 
AND HomenRTs, adjudged in arreſt of judgment. Intratur, 


Hill. 7 Car. Rot. 1202. and then was cited one + NEves's cAsk, 


where ſuch a judgment was reverſed in camera ſcaccarii for this 


error.] 


ment in B. R. reverſed, but ſays it was hewn that this judgment in B. R. paſſed ſub ſilentio after ver- 


dict without exception. — Jo, 16. pl. 2. S. C. and judgment revericd.— Palm. 343. Barry Ve Nevis, 
S. C. and judgment reve. [:d., 


See tit. Act 10715 (L) pl. To S. Go and t! je notes th eie. 


If feme cover? takes ry eq and cats them, or other goods and converts tl zem, rer lies againſt the 
baron and feme, and I may 1luppole the converſion in the feme onlv, viz. the tort, though they cannot 
bring trover, and ſuppoſe the converſion in both, quod fuit conceflum per tot. cur. Yelv. 166. Mich. 


7 Jac. B. R. in caſe of Draper v. Fulks. 
v. Simplon, it was faid by Jonzs J. that there away be a coavertion by the wife to her own uſe, as in 


Mar. 60. pl. 94+ Mich. 15 Car. in cafe of Hodges 


the 


Baron and Feme. 93 


the principal caſe there, where the i :wer was of barl:y, if foe bakes it into bread and eats it berſ-lf ; 
and Bramſton Ch. J. ſaid, that a wife has a capacity to take to her own uſe; for there muſt neceſ- 
farily be a property in her A re the e can take by gift in law, and therefore as to this point 
the cafe was adjourned. — ſo. 443. pl. 4. S. C. adjudg ed for the anti. Ihe laying the con- 
verſion ad uſum ipſorum, though naughty, is made good by the verdict, Mar. 82. pl. 134. Paſch. 
17 Car. Anon. 

An action of trower 15 broug! ne aga! in{t baron and ſeme, fer a (nw! ion duri rg the come rture by the- 7e. 
And it was ſaid by the court, that it was go9d; tor by Jones J. although a feme covert cannot make 2 
contract f.,: goods, nor be charged for them, yet the may convert them, &c. Nov. 79. Newman v. 
Cheney. Lat. 126. Paſch. 2 Car. 5. C. Whutlock . accoided, Crew Ch. J. ſpoke doubtfully, 


and Doderidge aſſented. 


2. Writ of treſpaſs lies againſt baron and feme. Thel. Dig. 45. 
— 5. cap. 4. f. 9. cites Hill. 12 E. 3. Brief 670. 
Writ ef megne agaiit baron and feme, ſuppoſing that the 
plaintiff held of them in right of his fome, and fo ſupp: Jing the baron 
and feme to be meſes, and not the fem, &c. and held good. Thel. 
Dig. 116. lib. 10. cap. 26. ſ. 17. cites Mich. 13 E. 3. Brief 642. 
& 11 
4. A writ upon the ſtatute of bens was maintained againſt Thel. Dig. 
the baron and feme, hon retainer of a ſervant made by the baron and Nerv. 10. 
cap. 20. 12. 


feme. Thel. Dig. 45. lib. 5. cap, 4. 1. 15. cites Paſch. 29 E. . 


: 5. A man ſhall not have action of debt againſt the baron and 
feme, upon contract made by them. Thel. Dig. 4 5: lib. 5. cap. 4. 
ſ. 12. cites Hill. 34 E. 3. Brief 923. & Paſch. 2 H. 4. 19. 

6. Detinue F 10/7. of flax again baron and feme, and counted of 
bailment to both to rebail, &c. to the damage of tive marks, and be- 
cauſe it is the detinue of the baron only, therefore the writ was 


abated. Br. Detinue de Biens, pl. 22. cites 38 E. 3. 1. 
Writ of detinue does not lie %% a bailment made ts the baron But where 


To 
and feme. Thel.“ Dig. 45. lib. 5. cap. 4. 1. 10. Cites Hill. 38 ws omg 
E. 3 82 ft baron, 
and the com- 


irg to the hands of the feme as exerutrix, the writ ought to be brought againſt her and her ſecond baron 
joiatly, Thel. Dig. 45. lib. 5. Cap. 4. I. 10. Cites Trin. 359 E. 3. 22. 


«+8. It was held, that writ of conſpiracy does not lie againſt baron = againſt 
a:0n and 


ond fem and a third perſon, ſuppoſing that they conſpired, &c. 1 
Thel. * Dig. 116. lib. 10. cap. 26. f. 13. cites Hill. 38 E. 3. 1 


but ſays ++. Morris durſt not demur hands on. "SAY O E. lib. 5. cap. 
| b 4 4. ſ. 16. cites 


I X $6” 
i 9. If writings are bailed to a feme ſole, and ſbe takes baron, the *r ; 4 ] 
action is well brought againſt both, and thall not be compelled to 9 
bring it againſt the baron alone. Br. Charters de Terre, pl. 38. 
cites 39 E. . 
Io. It was adjudged that writ of covenant does not lie againſt 
baron and feme, upon covenant made by them, by deed indented. Thel. 
Dig. 45. lib. 5. cap. 4. ſ. 18. cites Mich. 45 EK. 3. II. 
11. A man ſhall not have action up obligation made by them 
tuo. Thel. Dig. 45. lib. 5. cap. 4. 1. 12. cites Hill. 8 R. 2. 
Brief 930. and Hill. 43 E. 3. 10. 
12. Writ of detinue does not lie againſt baron and feme, pon 
coming to their poſſeſſion by trover. Thel. Dig. 45. lib. 5. cap. 4. 
{. 10. cites Mich. 13 K. 2. Pricf 644. 


13. If 
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Baron and Feme. 


If a man re by afſife ocainſt a feme ſole, and after ſhe 
sf baren, he ſhall not have redifeif 52 "againſt the baron and feme. 
Thel. Dig. 45. lib. 5. cap. 4. 1. 22. cites Mich. 9 H. 4. 5. 

14. Writ of treſpaſs date by the feme before the marriage, and 
writ of accom? of receipt made by her before the marriage, lies againſt 
the baron and feme. Thel. Dig. 45. lib. 5: cap. 4. f. 24. cites 
Nich 4 4 * 26. 

Iz. Debt lies of the rent wpor a leaſe made to the baron and feme, 
and lies againſt both; ſo of waite; tor he cannot waive the leafe 
during the lite of ker baron. Br. Dette, 217. cites 17 E. 


4. 
Key. 19. 16. Debt acainit huſband and wiſe for 31. 18s. and counted 
S. C. judg - for 39% pen a can, fraft of the wife dum ſola, and for 395. more upon 
ment was an iH ul computaſ Ir with the hutband. U pon nil debet it was 


* $9954, tor found for the pl Lint, but judgment was {tay ed. Hob. 184. pl. 
Jl not be 221. Revel v. Gray. 


1 for the 17. In. an for <vords brought againſt huſband and wife; the 
7 1 md jury Hund the biiſbamd guilty, and the Wiſe ut. The court held 


the n tion ill; for this cannot be a joint ſpeaking by hut- 
band and wite, and therefore they ought not to be joined in this 
action; and there ought to be ſeveral judgments and n if 
you recover, viz. one againſt the huſband, and another againſt. the 

wife; but herc it 15 helpec d by the verdict, and the judg zment in 
effect is but againit one of the defendants, and fo judgment was 
gre for the plaintifl. Sty. 349. Mich. 1652. B. R. Burchard 

. Orchard. | =_— -*: 

18. Caſe was brought againit huſband and wife, for re: taining a 
ſervant who departed withaut licence. At the end of the caſe is a 
nota, that no notice was taken (the judgment being given upon 
other matter) that = action was brought againit the baron and 


48 


feme, and i covert cannot make a .retainer or contract; ; but 


1 Perhaps RE recciving and Keeping An without any © ontract 


maintain this action Os" 3 2 * 4 Trin. 2.4 om 2. 
B. R. Fawcet v. Beaver. | 
3Keb. 6. 19. In debt on bond again/? baron and feme executors; the plain- 
-. Hony tiff counted of a devaſiauvi! by them, but adjudged againſt the plain- 


v. Danicl 2 
tiff; becauſe a feme covert cannot waſte during g the coyerture, 


S. C. and 
aerred that though the waſting of the baron ſhall charge her it the ſurvives. 


tee Exe- 2 Lev. 145. "> Shy 27 Car. 2. B. R. Horley v. Daniel. 


cutrix is not | 
char geable for w3he by baron and 2 Cr5, E. © pl. 20. Mich. 14 Car. B. R. in Caſe 


of — v. Bourn, it was held, that if a man marries a teme exec Attix, and waltes the goods, it is 
@ devaſtavit ia ths wiics | 


20. Treſpeſe againſt huſband and wife. Upon not euitty plead. 


ed, verdict for the plaintiff. It was moved in arreſt, that the wife 

Los ] coul not be charged for the treſpaſs of the huſband, no more than 
they can be charged for the converiion of goods ad 3 ipſorum; 

but the court over-ruled the exception. Ld, 8 Rep. 443 


Faſch. 11 W. 3. White v. Eldridge, 


Covenant 


2 
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21. Covenant was brought againſt baron and feme on a leaſe 15 
the feme dum ſola, wherein the covenanted to plant 20 oaks every 
year during the term on the premiſes. It was objected, that the 
wife ought not to be joined in the action for breach ſince the co- 
verture; ſed non allocatur; and judgment pro quer”, and if the 


* ife had o/igned dum fla, the action would he againſt both jointly. 


6 Mod. 239. Mich. 3 Ann. B. R. Anon. 


[IX] [Adtions.] What o17ht [to be brought 
againſt bod. 


Dl. DE fo rent upon a leaſe for years made to baron and fine * Br. Baron 
ought to be brought againſt both. * 17 Ed. 4. J. 2 H. and Feme, 
4. 198 ä Du! bitatur, whether it may be brought againſt the = ra 
7 a N C. per 
femec. | | | cur. and £ 
Of . nn. 
S. P. Pr. Paron and Feme, pl. 29. cites 3 H. 4. 1. per Thirn. for ſhe may agree after the death of 
her hulband; but Hank. contra; wor it the plain tiff rccovers, and the baron dies, execution ſhall be of 
the goods of the feme; 3 or it may be, that the term ſtall be expired in the life of the baron, or that the 
teme will ; fu ſe atter the death of her huſvand. 

In deb: jor arrearages of a lerfe for term of years, the plaintiff ſuaſed, that he leaſed to the defendane 
14 arres of lard. The defendar: * Ji id, as t: 4 gcres he did not lea es ard as to tbe reſt, that the plaintiff 
beaſed then: 19 the * defendant, and to Lis Hime, ⁊uba is in full life net named, &C. Judgment of the writ. 
Bur th e opinion of the court was, that it was not a good way to piead fo; for he curhbe to ac kngoledge 
ite 7 4 65 of IO derer in. ard tobis fe me, with an 27729 Bor that be leaſed ihe I 4 acres mods & f ma, 
Kc. Thel. D's lid. 11. 1 72. 24. cies 1 17 E. 4. 


Avowry be ar ſe IF. B. held certain land, cut 6 of 4 vkich, &. of 0 e J. B. as of bis manor of F. 
temage, faulty, and eſcuage, Vize fomuc! +, &Cc. and c:nweyed the ſe gniary of the ſaid J. B. ts the de- 
ferda nt „ and fe TC 0 and cen e fegagq tt * e . lairti # Ly 700 eff 2: , and for homage ot the 
plaint: f he avowed, Ke. The Pla 1; 77 | v1 that at the Zim of 14 £ d 22 „„Ner ever after, be had no- 


thing in the lad, un. $ jet intly <vi! b F. his feme of the ferffn cert of DIY. F. to them and to their heirs, 
avbich F. is alive, ai, 7 ſo the avixory ought t baw 3 ton doth. Ju dgment of the avowry ; by which 
Cateſby avowed ey ba ron nd fem o Br. Avonry, pl. 96. Cites 7 E. 4. 27. T bel. Dig. 

48. lib. $. cap. 4. I. 14. Cites Tri up 26 E. 3. 04. where it is ſaid, that for arrears of rent reſerved 
on a leaſe for years made to baron and teme, writ of debt may be brought againtt the baron alone, and 
allo a gainſt both. | | 


al But 43 Ed. 3.11. b. is, that it lies againft both; becauſe it ig f Br. Debe, 


for the benefit of the feme, and fo + 3 H. 4. 1. = 55. Cites 


Com 


Br. Baron and Feme, pl. 29. Cites S. C. but the reaſon is not given there. 


[3- The fowe law where it is brought upon a leaſe fer life made Br. Pebt, pl. 
to them, the action ſhall be brought againtt bott 34. 1. 85.7 Cites 


5. 6... 


Br. Baron and Feme, pl. 29. cites S. C. but ſays nothing as to the leaſe for life. 


4. In writ of 1 aber brought againſt guardian in chivalry, the Se a writ of 


defendant vouched to warranty, and the vcuchee came and /aid, e org 
ucge 
that he had nothing in the ward winleſs by reaſon of his feme not named, . — 


Kc. and demanded judgment of the voucher, yet the voucher was ga che 
adjudged good. Thel. Dig. 44. lib. 5. cap. 4. ſ. 4. cites 30 baron alore 


as puardian 
E. I. Vouc her 299. 3 3 a 


nothing in 
the ward but ny a joint tate with bis fine Thel. Dig. 45. lib. 5. cap. 4, ſ. 5. cites Mich. 2 E. 
3+ tol, 43 & 33. 


Br 


96 Baron and Feme. 


Writ of deer may be againſt the baron alone who has the ward in jure uxoris. Br. Voucher, ol, | 


Br. Baron and Feme, pl. 26. cites S. C. [but miſprinted 30. in the 
S. P. Br. Baron and teme, pl. 22. cites 


143 Cites 48 E. 3. 20. 
large edition] and S. P. for there voucher does not lie. 


47 E. 3. 9. 


In 3 5. Writ of contra formam feoffamenti brought againſt the baron 
«4 p SY alone, who had nathing in the ſeigniary unleſs with his feme, was 
chat one was abated, Thel. Dig. 45. lib. 5. cap. 4. ſ. 7. cites Trin. 31 E. 1. 
7 * Jointenancy 35. 
ceoffed B. f3 y 
the 1 of D. f.me of A. and that be took the profirs in right of bis fem-, not named, &c. and held no 
plea, per Brian. Thel. Dig. 45+ lid. 5. cap. 4. . 20. cites Hill. 3 H. 7. 2. and ſays, fee the ſame 
year, fol. I 3+ and Jer. F 


6. Where one is guardian in ſecage in right of his fome, the writ 

F account for the time before the marriage ſhall be brought againſt 

the baron and feme, and after the marriage againſt the baron alone 
Dig. 45. lib. 5. cap. 4. ſ. 11. cites 8K. 2. Itin' Kanc' 

Brief 847. | | | 

7. Writ of quare impedit may be maintained againſt the baron 

alone, notwithſtanding that he claims the. advowſon in right of 

his feme. Thel. Dig. 45. lib. 5. cap. 4. f. 13. cites it as the opi- 

nion of Hill. 7 E. 3. 302. | | 

It ſcems 8. Writ de {ea od m:/endinum is abateable for jointenancy with 
this ſhould his feme, not named ex parte * tenentis. Thel. Dig. 45. lib. 5. 


be (peten- : : : : | 
tis.) cap. 4. ſ. 8. cites Hill. 13 E. 3. Jointenancy 13. 

Fitzh. Join- | | 

tenancy, pl. 13. S. C. is that the tenant pleaded jointenancy with his feme, &c. and che plaintiff 


feme joined. Hob. 189. pl. 232. but at the end of the caſe is a nota, that there was no mention that 
the act. on was brought by the huiband and wife both, being oniy to recover damages. 


| Inravifp- 'g- Where the baren has the ward of the body in right of his fene, 
. 9g ; writ of ward brought againit the baron, without naming the feme, 


ward, ar p 5 : 42 
cjeiment of hall abate. Thel. Dig. 45. lib. 5. cap. 4. ſ. 27. cites Trin. 14 
ward ty E. 3. Brief 279. | 

wardian in f 

cage, it is no plea for the defendant to ſay, that he has nothing but only in right of his feme, not 
named Thel. Dig. 45+ lib. 5. cap. 4. l. 25. cites Hill. 26 E. 3. 65. Gard. 159, 

The baron alone, without the feme, may have writ of rawiſhment of <vard; but in action again 
them, writ of ward ſhail be againſt both, +; reaſon cf be woucber. Br. Baron and Feme, pl. 26. cites 
48 E. 3. 30. {20-] Br. Voucher, pl. 143. Cites 48 E. 3. 20. & S. P. becauſe the defendant in 
writ of ward may vouch his grantor. 

Eje#ment of ward may lic againſt the baron alone who has the ward in right of his feme, without 
naming his feme. Thel. Dig. 45. lib. 5. cap. 4+ ſ. 20. cites Trin. 48 E. 3. 20. 

Adjudged in writ of ward brought apairft baron alone, Mich. 2 E. 3. 42. and fo agrees Mich. 18 
Z. 3. 37. that jo'rt-nan y with bis feme is a good plea in abatement of writ of ward; and fo agrees 
Trin. 14 E. 3. Brief 2795. and 48 E. 3. 20. But the contrary is adjudged in ravithment of ward, 26 
Z. 3. 65. by guardian in ſoc ge. Thel. Dig. 45. lib. 5. cap. 4. ſ. 6. 

+ S. P. Br. Baron and Feme, pl. 22. Cites 47 E. 3. 9. 


Ibid. cites 1c. A writ of debt for arrearages of rent-charge was maintained 


9 8 againſt the baron, he being tenant of the land charged in right 
Mick. 3 H. of his feme, without naming his feme, viz, for the arrearages in- 


2 — eurred after the coverture; but otherwiſe it ſhould be for the ar- 
* hotk. rearages before the marriage. Thel. Dig. 45. lib. 5. cap. 4. 1. 
Hill. 17 E. 14. cites Trin. 26 E. 3. 64. 


+ 7. 11. In aſſiſe it was found that the baron and ſeme entered claim- - 


ing as the right of the feme, and that the feme had net any right, nor 
| 6 | any 


kad 4A on "A 


Baron and Feme. * 97 


any of her anceſtors, yet the writ was abated by the not naming of | 1 
the feme. Thel. Dig. 45. lib. 5. cap. 4. f. 17. cites 35 AS. * 
* 12. If a man r _ to a feme ſole, and ſhe Jules baron, action Of goods 
alled T5 ite 


of detinue lies againſt both; quod nota. Br. Baron and Feme, feme io d. 
pl. 56. cites 39 E. 3. 17. per cur. * 
* n, <obich 
{pe does, the action ſhall be againſt the baron only. Br. Bailment, pl. 10. cites 2 H. 4. 21. la 
cafe of detainer by the feme, the action ſhail be againſt the baron; per cur. obiter. Le. 312. pl. 433s * 


Trin. 32 Eliz. C. B. 


13. In recordare the deſendant avowed upon the baron, in right 1 
of A. his avife, becauſe land was given in tail, rendering 201. rent, =. 
and conveyed the land 1% A. feme of the „ and for the rent | | 
avowed upon the baron only, and he pray d ad of the fe ww, and By 3 4 
They came and pleaded in ee of the avowry, becau 5 
was not made upon the feme, and becauſe he had aid of her FS 
fore, therefore he was ouſted of it, and the feme was ouſted alſo, 
though ſhe did not come till now; quod nota. Brooke ſays, quod 
miror ! For it ſeems that the avowry is erroneous by matter ap- 
parent, which is cauſe of repleader, or to have writ of error at 
this day. But ſee that after iſſue had, the avirory for homage may 
be made upon the baron only ; but here is no mention of any iduc. Br. 
Avowry, pl. 74. cites 39 E. 3. 15. | 

14. If a man is b, in a Kae ant to baren and feme, Br. Audita 
or to a feme alone, who takes baron, and the baron releaſes all ac- VE. 
tions and executions, audita querela upon execution ſued by the thy 
baron and feme, ſhail not be ſued againſt the baron and feme, Br. Baron 


but N WR the baron only. Br. Joinder in Action, pl. 92. cites . 
48 E. 2.12 | | | 3 | 
8 Br. Brief, * 


pl. 80. cites 8. C. 


15. If a man marries a ſeme aui is in debt, the writ of debt ſhall Keb. 281. 


oy 1 . 84. 
be brought agaiuft both. Thel. Dig. 35 can 4. £ Pri 
cites Mich. 49 E. 3. 25. N Car. 2. B. R. 
Robinſon 


v. Hardy, S. P. ruled accordingly. —— Ibid. 440. pl. 32. Hill. 14 & 15 Car. 2. B. R. Hardy v. 
Robinſon, S. C. & S. b. held accordingly, and cites 37 Aſſ. 11. 

A feme ſele is indebted and marries ; the and her huiband hall both be ſued for her debts, living the 
wite; but if ſhe dies, the huſband mall not be charged with her debts afterwards, unleſs judgment was 
had againit him and his wife during the coverture; tor then he thall be charged by ſuch recovery after 
her death. F. N. we 120 (F). 

Irdebitatus for money due from the wife dum 2 1, was bras againſt the baron only, and therefore 
judgment was ſtaid; and after, by prayer of the plaintiff, reverſed tor expedition, Keb. 440. pl. 32. = 
Hill. 14 & 15 Car. 2. B. R. Hardy v. Robinſon. 


16. Treſpaſs for not repairing of certain banks, by reaſon of cer- Thel. Dig. 


tain land which the defendant bee in D. &c. by which the land of = —— 


the plaintiſt was ſurrounded ; and becauſe the defendant had nothing 21. cites 
in the land, by which, & e. but in right of his wife not named, the 5. 0. 


Rr. loi 
writ was ane; for they ought to 58 been joined, &c. Br. ;_ * 


Baron and Feme, pl. 32. cites 7 . 4. | ple 23. cites 


S. — 


Br. Action ſur le Caſe, pl. 36. cites S. C. 


In 
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t7. In delinue of charters by one, if it appears by the count thas 


one of the charters concerns the inheritance of his feme, who is not 
named, the writ ſhall not abate, but only for this charter, by the 
opinion of the court. Quære; for this exception goes only to 
the writ; but if it had been to the action, it had been clear. 
Thel. Dig. 238. lib. 16. cap. 10. ſ. 50. cites Paſch. 38 U. 
6. 29. | | | 

Se if baron 18. If a me ſole diſſeiſes me, and makes a fiament to her uſe and 

js 701 takes barn, I ſhall have aſſiſe againſt both, as parnour in jure 
uxoris. Br. Parnour, pl. 22. cites 4 E. 4. 17. | 7 


ſoifin ard 
ferffment t 6 > | | 
their uſe, aſſi ſe lies againſt both, and the parnancy is in both in jure uxoris. Br. Parnor de Profits, pl. 


22. Cites 4 E. 4. 17. 


So if a feme 19. Where a leaſe for years is made to harm and feme, re erving 


. rent, the writ of wafe ſhall be brought againſt both. Thel. Dig. 
45s lib. by Cap. 4 1. 23 · Cites Hill. 17 L. wy To 

- after tel]. r | | | 

confirms the eftate of the baren to have fer bis life, by which the baron has a reverſion for life, yet if æuaſe 

be committed after, the action lics againit baron and feme, and this reverfion is not any impediment. 


17 E. 3. 68. b. 


SE ſoit 20. In every <urit auhere inheritance or franktenement is de- 
ls 2d manded, and alſo where feiſin of inheritance is to be recovered, if the 
and fine, baron be ſeiſed theres in right of his feme, or jointly with his feme, 
before the by purchaſe made before marriage or afterwards, the writ ought al- 
Farr i777 . . "Wee... ran . . 
be 2:1, ways to be brought againſt beth jointly. Thel. Dig. 44. lib. 5. cap. 
end par- 4» ſ. 1. | ; 
ceners, if | | 
partitien be net made before the marriage. Thel. Dig. 44+ lib. 5. cap. 4. ſ. 1. 
And it is ſo alſo : the land dejcerd to them in parc enary after the marriage. Ibid. | 
net & they be tenants in common at the t me of the marriage, er if tenancy in common deſrends to ber 
v4 6 marriage, Theloall makes a quære how the writ ſhall be brought; and ſays, it teems to him, 
at ene writ ought to be againſt be baron alone for the moiety, and anther againſt the barn ard feme für 


tbe ether meiety. Thel. Dig. 44+ lib. 5. cap. 4+ I. 2» 


21. Debt againſt baron and feme, upon a contract for filks bought 
of the plaintiff by the feme for her own wearing, and for the money 
which the feme agreed to pay for the fame the action was brought. 
Three juſtices held, that ſuch contract during coverture would 
not bind the huſband ; but admitting it would, yet the feme ought 
not to be joined in the writ. 4 Le. 42. pl. 113. Mich. 19 Eliz. 
C. B. The earl of Derby's caſe. | | 

22. A leaſe was made 75 try a title of a houſe, and the Ice enters 
into the houſe, and the vife of the ſaid former Ie ciſts him and 
farms the houſe; and after the huſband came there, yet the ejec- 
tione firmz was brought againſt the kutband only, and well. Noy 
48. Clements v. Caſſye. | 

23. The hyſtand being ſeiſed of a houſe in right of his avife for 
her life, they leaſed the ſame to the defendant, who burned the 


houſe. The huſband brought an action alone againſt the defend- 


ant for waſte done to the houſe ; after a verdict, it was moved 
that he could not maintain this action alone, becauſe the wrong 


was done to the eſtate which he had in right of his wife, and it 
might 
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might ſo happen that no loſs or injury might accrue to him, for 
no action might be brought againſt him by the leſſor in the life- 
time of his wife; and if ſo, then he is not chargeable, and it 
never can be brought againſt him alone, and therefore the wite 
ought to be joined in the action, but the court doubted; and ad- 
jornatur. Cro. Eliz. 461. (bis) pl. 12. Paſch. 38 E. B. R. Je- 
remy v. Lowgar. 
2324. Trover by feme, converſion by huſband and wife; per cur. 
this action ſounds in treſpaſs, and thall be brought againſt both, 
and not againſt the hutband only. Le. 312. pl. 433. Trin. 32 
Eliz. B. Marſh's cafe. | | | 
25. A feme ſole being proprietor of a parſonage, married, and then Noy. 136. 
the huſband alone brought an action upon the ſtatute 2 Ed. 6. for treble ro 7 1 
damages againſt a pariſhioner / taking away his tithes after he had wo gg 
ſet them out. Whether the huſband may ſue alone the court that the 
would adviſe; for though he may ſue alone for perſonal things, _ _ 
yet where the ſtatute ſaith the proprietor ſhall have the action for j.gze of the 
the not ſetting forth, &c. the huiband is not- intended to be the parſonage, 


- Proprietor, but the wife, and therefore ſhe ought to join. 2 Brownl. _ _ 4 
9. Mich. 8 Jac. Ford v. Pomeroy. that the 


huſhand and wife ought to have joined in the action, becauſe it is net for © thing in p:ſſeſſion 3 and if the 


huſband dies, the wife thall have the damages, and not the executor of the baron. 

S. P. Where the baron was poſſeſſed in right of his wife, and ſhe being joined with him in the“ action, 
it was objected that the tithes being perſonal chattels, which belonged to the baron only, ſhe ought not 
to be joined ; fed non allocatur; for the feme being termor, the baron is poſſeſſed of them in her right, 
and the action is given to the proprietor or farmer, &c. and fo the action is well brought in both their 
names, and judgment for the plaintiff; and afterwards error was brought, and aſſigned in the point of 
law, and the judgment was affirmed. Cro. E. 608. pl. 9. & 613. pl. 1. Trin. 40 Eliz. B. R. Beadle 
v. Sherman. —13 Rep. 47, 48. S. C. held accordingly. 
that it lies for the baron alone. Jenk. 279. pl. 2. S. C. adjudged and affirmed in error. 


S. C. cited 2 Inſt. 2 50. S. P. Arg. 2 Mod. 270. 


It was adjudged per tot. cur. (abſente Richardſon) that where baron and feme brought debt upon the 
ſtatute 2 E. 6. for not ſetting out tithes, whereof the baron and feme were proprietors, that the action 
| well lay; but when they bring other actions of tithes ſet out from the 9 parts, being tithes ariſing from 
lands in a rectory which appertains to them; the feme in ſuch caſes ought not to join with her baron, 


* [99] 


Jo. 325. pl. 5. Mich. 9 Car. B. R. Anon. 


26. A promiſe is made by baron and feme, on a conſideration paid 
to them for diſcharge of an annuity payable to the feme during her 
life. The wife dies; an action is brought againſt the baron, and 
counted of theſe promiſes by the huſband and wife, and ſets forth 
A breach; it was moved that the action lies not, for that the pro- 
miſe of a feme covert is void; but by Ley Ch. J. and Doderidge, 
the feme being dead the action lies, and the naming her promiſe 
is void, but otherwiſe if ſhe had been alive; and Ley ſaid, that 
if demurrer had been joined upon it, it had been ill, but not now 
after verdict. Palm. 312, 313. Mich. 12 Jac. B. R. Riſley v. 
Stafford. | 

7. Caſe fer negligent keeping the fire, by which the houſe of the 
plaintiff was burnt, lies only againſt the patrem familiæ, and not 
againſt the wite by the cuſtom of the realm. See Actions (B) pl, 
7. Mich. 1 Car. Shelly v. Burr. 

28. Caſe, &c. upon an inſimul computaſſet, and alſo upon an 
indebitatus aſſumpſit for wares bought by the defendant ; upon 
non aſſumpſit pleaded, the jury found that the wife dum /ole was 

Vol. IV. I iridebted 


Mo. 912. pl. 1288. S. C. and 
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indebted to the plaintiff for evares ſcld, & e. and that after her mar- 
riage *vith the deftndant, he and his wife accompted with the plaintiff 
>r the money due, and upon the accempt 91. 135. wwas found due ts 
the plaintiff, reich the defendant promifed to pay; in arguing this 
ſpecial verdict, it was inſiſted for the plaintiff, that the debt of the 
wife is the debt of the huſband, and he is to be charged in the 
debet and detinet, and that by this accompt with the huſband, 
he has made his proper debt, and the jury having found an ex- 
preſs promiſe of the huſband, he may be charged alone ; but it 
was anſwered, that the accompt dees not alter the nature of the debt, 
but only reduces it ts a certainty, and that this verdict does not war- 
rant the ſecond promiſe, which was for wares bought by the 
defendant, whereas the jury find they were bought by the wife 
dum fola, and they conclude to both promiſes, ſo that if 
either of them be not made good by the verdict, it is againſt the 
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plaintiff; and to all this Roll agreed, and judgment was given 


againſt the plaintiff. All. 72, 73. Trin. 24 Car. B. R. Drue 
v. Thorn. | | | | 


The adden 29. If baron be ſeiſed of land in right of his wife, charged 
eie with a rent-charge, the action for the rent arrear ſhall be brought 


azainft him 4 ; : iy 
as terte- againſt the baron only, by reaſon of his taking the pre/its, for the 
nat, an not rent is the profits of the land. 11 Mod. 169. pl. 6. Paich. 7 Ann. 


in reſpect of . 7 *11* ! 
oi B. R. in caſe of Billingſworth v. Spearman. 

ade, f : > i 
and if he lets the land out again, the under leſſee is chargeable in an action for his rent charge. Holt's 
Rep. 106. S.C. 1 Salk. 297. pl. 6. S. C. (though miſprinted as 7 W. 3. inſicad of 7 Ann.) 


but S. P., does not appear. | 


[1-0] (Y) What Things a Woman may make good af- 
Fol . ter the Death of her Huſband, and how, and e 


— contra. 


Br. Obiga- -_ 1 | 2 
flaw, pl. 3.5. [1. FF an cligatian be made to baron and feme, the feme may re- 


cites 4 H. 6, fuſe it after the death of her huſband. 4 H. 6. 6. M. 5 Jac. 


2 5 C. & B. adjudged, and by ſuch waiver this is made an obligation to the 


S. . by 
Cocka'r. and baron only.) 


that the feme bringing an action of debt thereupon as executrix to her baron is a walver, but Brooke 


fays quere.—-Fitzh. Debt, pl. 24. cites S. C. accordingly by Cockain. — Br. Baron and Feme, 
pi. 70. cites S. C. and the feme may waive it. 


Br. Refcrit, 2. If baron and feme ein in a leaſe for life of the lands of 
esp the feme rendering rent, the feme may make it good by agreement 
Fh. Re- after the death of her huſband. 10 II. 6. 24. b. and ſhall have the 
ſceit, pl. 61. rent. ] . 1 5 

cites S. C. 

and 13 H. 6. S. P, 


Fitzh. Ref. [z. The ſame law, if they join in a leaſe for years, 10 6. 
ceit, pl 6. os : | 
eite, S. C. 24. b. 

4 5. P. according. Br. Reſccit, fl. 130. cites S. C. but 5. D, doc not appear. 


8 4. Huſband 


] 
a 
* 
B 
Cc 


Baron and Feme. 100 
. Huſband and wife were tenants in ſpecial tail, remainder #9 Pam. 365. 
2. % remainder over. The huſband made a fesffinent to uſes, and — 5 3 
died, and after his death the vidoww levied a fene, Reſolved by all 
the juſtices, abſente Ley Ch. J. that here was a diſcontinuance 
made by the baron, and that the fine of the feme, before entry 
by her, has ſtrengthened the dice io that now the can- 
not enter to be remitted : ; for the words of the ſtatute of * H. 8. 
are, that the fine, &c. of the baron, ſhall not be any diſcontinu- S 
ance, but that the feme may enter; yet it is a diſcontinuance till 
entry, as Doderidge J. ſaid. 2 Roll. Rep. 311. Paſch. 21 Jac. 
B. R. Moor's calc. | 


* 32 H. 8. 


» 1.0. 


(Z) For what Things created during the Covertnre, 
the Feme ſhall be charged after the Death of her 


Huſband, by her Agreement or Dilagreement. 


II. 1 baron and feme accept a fine rendering rent, if ſhe agrees 
to the eſtate after the death of the baron, the thall be 
charged with the rent. 50 Ed. 3. 9. b. 

[2. If a leaſe for years be made te baron and feme rendering rent, Beth theſe 
if after the death of the baron the feme agrees to the le: ile, debt _— 
hes againſt her fcr all the arrearages incurred in the lije of ih, Var. + Br. Paron 

| . 


nd Feme, 
* H. 4 {+ 19. b. Tt 3 . 4 I. | x pl. win. Citag 
S. C. but S. P. does not appear. ——-Pr. Debt, pl. 55. cites S. C. but S P. does not fully appear. 


. . 7? "SF " , » ! 4 « 4 ** 4 N 1 
3. But after the death of the baron e may diſagree to the leale; Bt. Baron 
N and F me, 
2 H. 4 4 19. b.] pl. 29. Cites 
that after the death of her huſband ſhe may agree to the 


3 H. 4. 1. (and which is part of the S. O. 
1 : 


A, b If har MI aliens the land of 2 4 feme, Jer” 6 * i and t! le fame 9 It varon 
cepts part in dave, this is a yo ood bar. in cui in vita. Br. Cui in or he 
V ita, pl. 15 . Cites 10 E. 2 Jo a ten Co and 


the varon 
dies, and the ali.nce af ers the thir gart of the land aliened ts thy Fome 17 & wer, TW 1:the: it dt ed, ſhe is 
remitted, and not baited nor concluded. Contra if it be by dee or by record. 


All. 3. 


5 Of all reſerx "ations, &c. depe nang pen the land tec, ſed to b varen As re-entry, 
agrees and } doub- 


and feme by indenture, there the feme ſhall be bound i it the ee Fre 
to the leaſc. Contrary of collateral covenant or obligation in the ſame for Bon- pay⸗ 
indenture, to bind them in a uin an groſs, Br. Coverture, pl. 11. Tent, ora 
cites 45 E. 3. It fine no- 


mine pœoæ, 
which are relerved upon the leaſe ; but a grant to diftrain in other Jand, or a covenant charging the 
perſon, and not the land leaſed, as to oblige themſelves in 201. for non-payment of the rent, or to 
give ſuch ſurety as the counſel of leflor ſhould W ſhall not bind her; and for that reaſon ths 
writ was abated. Br, Covenant, pl. 6. [but neither of the editions cites any book. | Br. Obli- 
gation, pl. 14. cites 45 E. 3. 11. that of a bond for a ſum in groſs, in the ſame deed, the ſhall not be 
hne; 

Leaſe to huſband and e; ; they covenant to do. no waſte, or repair, Kc. The huſband dies; the 
wife ſurvives, and holds in, If the Wife commits waſte, or not repairs the houſe, no aciion lies aga'nlt 
the wife; but to ſuch a leaſe ſhe is tied to pay the zent, or perform a condition made by the part of the 
leſlor, but not the covenants ot the leties, Brownl. 31. Cites 38 Hs 8.— She is punithable for wa'te 
1 2 done 


2 - a 
e * 
12.4. 86,88 


Br» ibid. Cites 17 


2 


Led 221 
— y 


5 


ps 
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done during the coverture. Arg. 2 Brownl. 71. Portington's caſe. She is liable to rt art, and to 
a ine p, for non-payment of rent at the day, according to the covenants in the leaſe. Arg. 
2 Roll. Rep. 63, 64. cites 45 E. 3. 11. | : 

} 2 Roll. Rep. 63. Arg. cites 45 E. 3. 11. S. P. and that ſo ſhe ſhall be bound, if ſhe had co- 


venanted to repair the houſes. 


er 6. Cui in vita, ſppeſing that the tenant had not entry unleſs by her 
1 oi 2 „ . * . * P * o * . 

Arcs g. C baron, cui ipſa in vita contradicere non potuit. Port. ſaid the 
1 baron and this his feme gave the land to T. N. in tail, rendering fealty 


and a roſe ; the baron died, and the feme diſtrained him for the ſame 
ſervices, by which T. did to her fealty, and paid the roſe, which fhe 
accepted; judgment fi actio; and the opinion of the court was, 
that this is a good bar, by which ſhe took iſſue that ſhe did not 
accept the roſe poſt mortem viri, Priſt; and the others e contra. 
pf 27. cites 21 H. 6.24 _ | | 
e ee 7. If a man leafes for life to baren and feme, and the baron does 
pl. 10. 8 waſte and dies, if ſhe occupies the land ſhe ſhall anſwer for the waſte 
- C.—— of her baron. Contra if ſbe waives the poſſeſſion, and does not 
Wade, () occupy it. Br. Barre, pl. 27. cites 21 H. 6. 24. per Aſcu. J. 
pl. 3, 4, 5» 9+ and the notes there, | 


8 8. If the baren and fem? make exchange, he dies, and fhe enters 
* . To * . . ; L . o . 

in Mas, "4 and occupies, this is a bar to her; contra if fhe warves it, and 
22. cites 1 does not occupy. Br. Barre, pl. 27. cites 21 H. 6. 24. per 


E. 4+» 8.— I : 

12 Newton. | | 
feme, leiſcd in jure uxoris, make an exchange, and the baron dies, and the feme agrees to the ex- 
change, ſhe ſhall be bound thereby. Br. Eſchange, pl. 9. cites 9 H. 6. 52. Such exchange 15 
225 if the feme will agree to it after the death of the baron; per Keble, Kelw. 10. a. Hill 
12 7 * 


If 1 9. If the baron alone, ſeiſed in jure uxoris, leaſes for life, and the 
Joue for fe, baren dies, the feme ſhall nat have action of waſte ; for ſhe was not 
it is her party to the leaſe; per Paſton. And hence it follows, that the 
1 feme, by the acceptance of the rent, where the was not Py to the 
for Ly e leaſe, thall not be bound, , it was upon a leaſe for years, but may 
receipr of enter; but if it be à leaſe for life, ſhe is put to a cui in vita ; but 


en A, there ſuch acceptance, where ſhe was not party to the leaſe, is 
ter the death 


ef the bf. no bar. Note the diverſity. Br. Barre, pl. 27. cites 21 U. 
and, the 6. 24. | : 
Ieaſe i: | 
affirmed, Br. Reſceipt, pl. 70. cite: 24 E. 3. 18. S. P. per Keble. Kelw. 10. 2. * Hill. 
12 H. 7. obiter. But it the leaſe be made by the baron only, and he dies, and ſhe accepts the rent, 
ſuch acceptance ſhall not bind her; for ſhe was not privy, &c. Br. Cui in Vita, pl. 1. Cites 26 H. 
8. 2.— Br. Acceptance, pl. 1. cites S. C. N ] 
if 2 huſband and wife make a leaſe for years, and the accepts the rent after his death, ſhe ſhall be 


liable to a covenant. Agreed by counſel on both fides, and by the court. Mod. 291. pl. 37. Trin. ; 
23 Car. 2. B. R. ia caſe ot Wootton v. Hele. 7 
*[ 102} | | | 0 
s 1. 10. Where baren and feme join in a leaſe of the und of the ; 
4 pl. 28. feme, rendering rent, and the baron dies, and after the feme ac- D 
Hill 38 Ez. cepts the rent, the ſhall be bound; contra where the baron alone 
1 »þ makes a gift, or leaſe reſerving rent, and he dies, the feme ac- th 
hrt. cepts the rent, there this ſhall not bind her; per Chocke. Note a - 
diverſity, quod nullus contradixit. Br. Acceptance, pl. 6. cites | Ie, 
15 E. 4. 18. | | m 


11. If 


Baron and Feme 
11. If the baron and feme ſell the land of the feme, and make a But if the 


N 5 ä 
feoftment, and the wvendee by the ſame indenture covenants to pay an „don and . 
teme make 


annuity of Lol. to them during their lives, the baren dies, the fame \ j.,fmenc 
accepts the 101. this is no bar in cui in vita; for this is by covenant, rendering 


&c. and nt as reſervation or rent. Br. Cui in Vita, pl. 1. cites nd 
the . feme 


206 H. 8-2 accepts this 


ret, this 
ſhall bind her in cui in vita, Ibid. Br. Acceptance, pl. 1. cites S. C. 


C:ntra where the baron alone makes the fragment with rieren, and the feme accepts the rent, this 
= oy her; for the was not privy, &c. Note a diverlity. Ibid, Br. Acceptance, pl. 1, 
12. Huſband and wife by indenture made a leaſe for years ren- S. C. cited 
dering rent ; the leſſee entered, and the huſband died before the day oF +5088 
of payment, and ſhe before ſuch day married a ſecond huſband, who It oh held 
occepted the rent at the day, and afterwards died. It was held by per cur. that 
three judges, that the wife having by marriage reſigned to her * 
huſband her power which ſhe had of avoiding the term, and his the ad ba- 
acceptance of the rent, had made the leaſe good; but Brook J. e bon, the is 
contra; the reporter ſays, ideo quære. D. 159. a. pl. 36. Paſch. — 24 


4 & 5 P. & M. Anon. term. D. 


159. Marg. 
pl. 36. cites Paſch. 22 Eliz. Rot. 1587. 


13. If feme covert and another, at her requeſt, are bound in a bond 4 8 5 
22. Ich. 


for the debt of the feme, and after her huſband's death „e promiſes , Elis. 
to ſave the other harmleſs againſt the bond, the is not bound. Godb. B. R. the 
138. pl. 164. Mich. 27 Eliz. B. R, reſolved per tot. cur. in caſe 4 ns _ 


oi Barton v. Edmonds. | | eee 
| Le. 164. pl. 215. Edmonds's caſe, S. C. but S. P. does not appears 


OY 


14. A decree was made on the conſent of a feme covert in court, on 
her being there examined by Finch C. and giving her conſent in 
court, though no party to the bill, 2 Chan, Caſes, 101. Paſch. 34 
Car. 2, Paget v. Paget. | = 

15. Where a feme covert agrees to join in a fine with her huſ- 
band, or to make a ſurrender, though the huſband dies before it is 
done, chancery will compel her to perform the agreement, 2 Vern, 
G1. pl. 52. Paſch. 1688. Baker v, Child. 

16. Baron and feme agreed to an incleſure. She was bound by 
it, even as to her jointure ; per cur. 2 Vern. 225. in pl. 200, 

Paſch. 1691. cites Lady Widdrington's caſe. 
17. Proviſion was made for the wife, an infant, by the huſband Chan. Cafes, 
in lieu of her jointure by articles during coverture ; after the death 123 755: 
of the huſband the enters on 461. per ann. part thereof only, 27 Car. 2. 
and was thereby held bound to perform the whole articles. — 
| . 5 otely, 

2 Vern. 225. pl. 206. Paſch. 1691. cited per cur. as Sir Edward 5, C. Where 


Moſeley's caſe, | | the court 
held, that 


though the feme is not bound by her agreement during coverture, yet if, when a *® widow, the. 


acts a cording to ſuch agreement, ſhe is bound by it. —- S. P. but when her acting, when a widow, 
may be inditFcrently applied either to her former intereſt or to her agreement, ſhe ſhall not be bound by 
it. 2 Chan, Caſes, 26. Paſch. 32 Car. 2. Thomas v. Lang.——lf ſhe had a title prior to her agree - 
ment, ſhe ſhall not be bound by her entry. Ibid. 27. 33 | " _ ] 
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Hipldr, 


Baron and Feme. - 


. it 5 the huſband and wife, Jr a term of years in the right 5 of his 
wife, but the hu/tand died and left no aſſete, and the bill was to 
have a ſatisfaction out of this term fo recovered and enjoy ed at 
this time by the wife. Ld. Chan. faid it is ſtrong equity, that 
the plaintiſf ſhould have a ſatisfaction out of this term fo reco- 
vered by his colts and pains, ſince the wife has the benefit of it, 
and conſented to it; and IM that the plaintiff have a ſatis= 


5 — 
Jac: n of his demands again, the. defendant out of the profits of 


this term, and that he be examined upon interrogatories what 
he hath reccived, and the defendant to pay the colts of this 
ſuit. 

19. Baron, in right of his wife, «ves ſtiſed in fee of a ſhare in 
the New River Ialer, and they beth Je ned IN a morigage by leaſe for 
1900 years by deed ac, 'thout fine, reſcrving a pepper-corn rent. The 
baron died, and ſhe when a widow received the profits, and pard 
the interſi. The mortgagee brought his bill to forecloſe the feme, 
and :d6ited „ that her payment of the intereſt while a widow af- 
firmed the leafe. But the Maſter owthe Rolls held, that this be- 
ing the inheritance of the fem Cy there ought to have been a fine; 
that if there had been a rent reſer ved, her acceptance of it w 680 
have affirmed the leaſe; but that liere is no acceptance, and the 
leaſe is of an incorpareal thing, out of which rent could not well 


be reſerved; wherefore the leaſe ＋ xÞ1; INT by the death of the huſ- 


band, the mortgage is alſo thereby determined, and nothing re- 
maining to forecloſe; and this being admitted on both des, and, 
appearing upon the opening, his honour ditmifſed the bill, but 


without oy; 2 Wms.'s Rep. 127. Paſch. 1723. Drybutter v. 
Bartholomew. 7 


20. Plaintiq prayed injunction to ſta » defendant's proceedings 


at law up on this caſe. Duke Hamilton brou; ht an cgeftment in his 

vn and his wife's name, 5 certain lands that deſcended to the 
Fi chefs rite the caverture, and employed the now defendant as 
his attorney. The duke died pe! ading z the ſuit, and the dutcheſs 
continued Mr. Incledon, attorney, to ) proſecute the tuit, and nou- 
he has brought this action for all the money expended in that ſuit, 


as well in the duke's time as in the dutcheſs's,: againſt the dutcheſs, 


and has recovercd a verdict at law. It was argued, Iſt, that it 


is matter of account. 2dly, That he has, by his anſwer, ſubmitted 


to the | jude 2ent of the court, whether the dutcheſs ought not to 


pay. it, and therefore he ought to ſtay till the court has deter- 
mined it. He inſiſts, that the ſuit did not abate, and therefore 
that it is ſtill the ſame retainer, but the retainer is perſonally to 
the duke, and cannot affect the dutcheſs, but is a charge upon the 
adminiſtrator. He admits money received from the dutcheſs, 
but would apply that to diſcharge what was due in the duke's 
time, but it 15 a maxim, that what money is paid ſhall be applied 
according to the intent of the payer. It was argued e contra, that 
there was no admiſſion of new retainer, but only fays he proceeded 

upon her requeſt. He denies that he was ordered to keep a ſe— 


parate account. 2dly, They admit chat there 1 is no allets of the 


duke's 


In bill for fees, &c. The plaintiff was folic it:r employed in | 


Baron and Femme. 
duke's to pay it. As to the objection, whether the dutcheſs or 
the adminiſtrator be chargeable, is proper defence at law, and fo 
was that matter, how the payments were to be applied. They 


moved for a new trial, and theſe matters were inſiſted upon, and a 


it was denied by the whole court of common pleas. It is ob- 
jected, that this is matter of * account; and the ſamę may be ſaid 


of every attorney's bill, but the law has provided another remedy, 6 
viz. to have it taxed. As to ſubmitting to the judgment of the 


court, that is only whether the dutcheſs is chargeable, which is 
more proper for a court of law than equity, and it has been de- 
termined in the common pleas. This verdict cannot be ſet aſide 
upon this bill, and then there is no ute of an injunction. 


Lord Ch. B. ſaid, that this 1s not brought to be relieved againſt 


the verdict, but againſt the action. In actions that ſound in da- 
mages, if the party makes defence at law, he cannot afterwards 
have relief in equity, Ihe only queſtion is, whether at law he 
can recover this againſt the dutcheſs ? 'This is proper to be deter- 
mined at law, and it has been there debared and determined, If 
the judge who tried the cauſe had been miſtaken in his opinion, 
you would have had a new trial. The dutcheſs has the benefit of 
what was done before the duke's death. We are not now deter- 
mining the cauſe, but only whether we ſhall {top their proceed- 
ings, and I think we ought not to itop them. All attornies bills 
are matters of account, "and the proper method is to have them 
taxed, and he does not ſubmit to account. 

Þ. Price went away before the court gave their opinions, but 
told his brethren, he was of opinion againil an injunction.— B. ron 
Mountague ſaid, that if this was the caſe of a common tradeſ- 
man, wlio deliv wed goods after the huſband's death, he could not 
recover what was due before; or ſuppoſe the dutcheſs had never 
employed Mr. Incledon after the duke's death, then he could not 
have recovered againſt her, and deſiring him to go on is a ſeparate 
contract. This is a charge all in her own right, and he having 
recovered more than is confeſtæed to be due in her time, he has re- 
covered ſo much wronglully, and therefore in conſcience ought to 
ſtay execution.— B. Page thought there ought not to. be an in- 
junction; it is often a good rule, that when more is recovered 
than ought to be, this court will ſtay proceedings at law, It there 
has been dealings which cannot be diſcovered at the trial, it is 
proper tor to be examined in a court of equity, but here is nothing 
in this cafe but what was proper for a defence at law. But here 
iS no diſpute whether paid or received, but only who is charge- 
able, and this has been determined by the Ch. J. of the common 
pleas, and agrecd to by the whole court; tor otherwite a new 
trial would have been granted, and {hail we : condemn their judg- 
ment upon a motion? As to the queſtion, whether the is charge— 
able, ſuppoſe it had been a ſuit upon a bond made to the dutcheſs 
before marriage, would not that ſurvive to her, and the have the 
benefit, then ought not ſhe in conſcience to pay the charges ? She 
by her act has made it her debt; it was commenced for their joint 


benetit, — the duke had bought a piece of filk for a gown 
14 for 
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for the dutcheſs, and ſent it to the makers, muſt not ſhe pay for 
the making before ſhe can have it, yet it was originally the duke's 
debt. He has ſubmitted only to the ſtating of it in his anſwer. 
No injunction was granted. 


(Z. 2) Feme bound by Laches or Forfeitures during 
the Coverture, or what Act of the Baron ſhall for- 
: teit the Eſtate of the Feme. i 


And Brooke 1. IN aſſiſe, if a man leaſes to baron and eme, and the barn aliens 


ſais, fo fee 1 . : 
—— in fee, the leſſor may enter and recover by aſſiſe if he be 


bare cui in ouſted, * notwithſtanding that the feme may have cui in vita after 


vita, not- pe death of her huſband. Br. Cui in Vita, pl. 9. cites 11 
vithſtanding AT ir, 


the aliena- | 
tion and the entry; for the title of entry is given by the law for the alienation only, and the title of the 
ſeme is by the demiſe before F notice. Br. Cui in Vita, pl. 9. cites 11 Aff. 11.— ＋ All the edi- 


tions are ſo, viz. (notice) but it ſeems it thould be (nota.) | 

It appears by judgment in alltie, that where baren and feme are terants for life, the remainder to A. 
in tail, and the baron aliens in tail, and A. has iſſue and dies, the ifſue may enter for tbe alieration t bis 
&:firberitance, notwithſtanding that the ſeme covert be alive, for ſþe ſpall baue cui in wita after the de 
of ber buſband, Br. Cui in Vita, pl. 10. cites 43 Aſſ. 17. 
0 e 1 =P 
Br. Forteit-. 2, F feme tenant for life takes baron, who aliens in foe, and he 


— þ ht in the reverſion enters, and the baron dies, the feme ſhall re-have 


cites S. C. the land. Br. Baron and Feme, pl. 86. cites 29 Aſſ. 43. 
and that ſhe | 


ſhall have it by petition, if it be in the hands of the king, and by cui in vita where it remains in the 
band: of him in reverſion, | 


4 8 * 3. If the baren claims fee in quid juris clamat, or diſcluims in 

* avawry, by which the lord recovers in the quid juris clamat, the 

. right feme has no remedy. Br. Baron and Feme, pl. 79. cites 9 H. 6, 
e baron ö . | 

A $2-jper Martin. | 

land. Br. Coverture, in pl. 76. cites S. C. by Martin. 


Tt _ tw 4. If a man infer a feme upon condition, or leaſes to her, ren+ 
ree d : - FE. 
0 2 dering rent, with a condition of re-entry, and ſhe takes baron, a 


given te fine breaks the condition, and the feoffor or leſſor enters, the feme ſhall 
Jet on m_ be bound. Br. Coverture, pl. 5. cites 20 H, 6. 28. 

ion, an | | 
kes baron, who breaks the condition, the feme ſhall be bound. Mo. 92. pl. 229. Trin. 20 EU Z. 
Anon. If a feoffment be made, reſerving a rent, and if not paid in a month the rent to be 
doubled, and the feoftce dies, and the land deſcends to a feme covert, and the rent is not paid within 
the time, the forfeiture ſhall take place, though otherwiſe in cafe of an infant; for the ſtatutc of Mer- 


5 
ton, cap. 5+ Of non current uſuræ, &c. does not extend to a feme covert. Co. Litt. 246. b. 


5. If feme tenant for life takes baron, and they are impleaded, and 
pray aid of a ftranger, and the baron dies, he in the reverſion cannot 
enter; for this is the act of the baron. Br, Baron and Feme, pl. 
86, cites 15 E. 4. 29. 

6. If a leaſe for life is made to A. the remainder to a feme ſole 
pr years, and they inter-marry, and waite is committed, and the 
leſſor brings an action of waſte, he ſhall recover as well the _=__ 

| | or 


7 
7 
4 
> 
b 
a 
f 


Baron and Feme. 


for years as for life; per Dyer Ch. J. 2 Le. 7. in pl. 7. 16 Eliz. 
C. B. | 

7. Feoffment to the uſe of a feme for life, ſhe being ſole at the 
time, remainder to the right heirs of their. two bodies begotten, 
remainder to the right heirs of the feoffor in fee. They inter- 
marry. Baron having tenants at will in the ſame land, deviſed 
the reverſion in fee to his wife, 24% gud ſhe ſhall pay his debts and 
legacies, and perform his laſt awill, and by the ſame will deviſed 
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But if the 
will had been 
on condition, 
that bis laſt 
will d be 
performed, it 


would have 


been other- - 


that his tenants ſhall have his tenements for life, and dies; feme —_— b — 
takes other baron, who oufts the tenants at vill, this is no for- Tua. 20 


feiture of the remainder. Mo. 92. pl. 229. Trin. 20 Eliz. 
Anon. 5 

8. A. deviſed land to his wife during the minority of his fon, upon 
condition that fhe ſhall not do waſte during the minority of his faid 
ſon, and dies; the wife takes a huſband ; the huſband commits waſte; 
er tot, cur. it is no breach of the condition. 2 Le. 35. pl. 46. 
Hill. 33 Eliz. C. B. Cobb v. Prior. | 

9. A. tenant for life, remainder in feeto M. a feme covert. A. 
levied a fine. The baron died. M. tack a ſecond baron. A. died. 
5 years paſs, The ſecond baron dies. M. is barred, and not 
remedied by 32 H. 8. cap. 28. In this caſe a diverſity was taken 
between a warranty and right to the land ; as to the warranty, the 
feine cannot be conuſant thereof to avoid it, and therefore ſhe does 
not ſubmit her aflent to her baron, and in ſuch caſe the laches 
of the baron ſhall not prejudice her; but otherwiſe it is of right 
tz the land which is manifeſt, and therefore the neglect of the 
ſecond baron ſhall prejudice her; but notwithitanding this di- 
verſity, it was adjudged that the feme ſhall be bound in this 


caſe. D. 72. b. Marg. pl. 3. cites 43 Eliz, Whetſtone v. Went- 


worth. ts | 

10. If a feme be infeffed, either before or after marriage, re- 
erving a rent, and for default of payment a re-entry; in that caſe 
the laches of the baron ſhall diſinherit the wife for ever. Co. Litt. 
246. b. ; 

11. If huſband and wife, as in right of the wife, have title and 
right to enter into lands which another hath in fee, or in fee-tail, 
and ſuch tenant dies ſeiſed, &c. in ſuch caſe the entry of the huſ- 
band is taken away upon the heir which is in by deſcent; but if 
the huſband die, then the wife may well enter upon the iſſue 
which is in by deſcent; for that no laches of the huſband ſhall 
turn the wife, or her heirs, to any prejudice nor loſs in ſuch caſe, 
but that the wife and her heirs may well enter where ſuch deſcent 
is caſt during the coverture, Litt. ſect. 403, 


Eliz. Anon. 


Lat. zo. cites 
Is EH — 


2 Le. 48. pl. 


62 S. C. in 
totidem ver- 
bis. 


{206 7 
D. 159. a. 
Marg. pl. 36. 
cites 3. C. 
and ſays, that 
this diverſity 
was Vouched 
by Noy At- 
torney-Ge- 
neral in 
Lent Read. 
ing, 1632. 


Theſe wordt 
are general, 
but are par- 
ticularly to 
be under- 
ſtood, viz. 
when the 
zb rong was 
done to the 
wife dure 
ing the 
CoVErfure 3 
for if a 


wii. Cai 56d 
«42. WY 
vs aca > 


word Linens wi 


eme ſole be ſeiſed of land in fee, and is diſſciſed, and then takes huſband, in this eaſe the huſ- 
band and wife, as in the right of the wife, have right to enter, and yet ebe dying ſe ſed of the diſ- 
ſeijor in that caſe ſhall rake a,.Ʒ⅛fy the entry of the chf, after the death of the buſband ; and the reaſon 
is as well, for that ſhe kerfelf, when ſhe was ſole, might have entered and re- continued the poſſeſſion, 
as alſo it ſhall be accounted her folly that ſhe would take fuch a huſband which would not enter be- 
fore the deſcent. Co. Litt. 246. a.- But there if the <xvoman were within age at the time of ber 
raking of huſband, then the dying fhall not, after the deceaſe of her huſband, take away her entry. 
becauſe no folly can be accounted in her, for that ſhe was within age when ſhes took huſband, and 
after coverture ſhe cannot enter without her huſband, all which is implied in the laid & c. Co. Litt. 


#46. by 


12. Feme 


me 2 


" r * 
NN . 
x gi _ Ls CAPAS.f — 
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Per Dode- 
ridge J. in 
lome caſes 
the heir is 
bound, and 
in ſome he 
is noc. If 
fome copy- 
te der takes 
tage, 05 
rates 2 

1 * for 
y-ar:, this 
dings the 
wife tor 
ever; but 
if e was 
married 


Baron and Femme. 


12. Feme copybolder takes baron; baron makes a leaſe for years, 
and dies, and the wife dies. Whether the forfeiture continues 
againit the heir of the feme ? Chamberlaine J. puts a difference 
between condition lateral as this, and cutting trees; this does not 
bind the feme after the deceaſe of the baron, but if baron forfeits 
for } n:n-payment of rent, it is otherwi'-; and Doderidge J. put 
the caſe, that if the % er recovers againſt the baron in | waſte, and 
baron dies, the feme ſhall not avoid it; but it the baron mates 


Feolf ment, and the feoffee enters, and the baron dies, the feme ſhall 


avoid it; but if the baron commits torfe:ture for non-payment of 
rent, the feme ſhall not avoid it if the I enters in the life of the 
baren, but if not it is otherwiſe. 2 Roll. Rep. 344. Trin. 21 Jac. 
B. R. in caſe of Savern, alias Saben v. Smith. 


<vben the copy hold came to ber, it is otherwiſe. 2 Roll. Rep. 361. S. C. Savin, alias Sabin v. Smith, 


2 Roll. Rep. 372. S. C. judgment for the heir f the feme niſi, &c. Pam. 333. S. C. the for- 


feiture does not bind the :eme, and judgment accorcing:y, ni, &. — * C19. C. 7. S. C. adjudecd 
that it ſhould not bind, and affirmed in error as to that point, but other errors being afligned, the 


court would adviſe. 


acornatur. 


By death of baron the forfeiture is purged, God. 344. in pl. 438. S. C. 


1 If the huſband denies to pay the rent, er te do ſuit at court, theſe are preſent forfeitures which 
ſhall bind the wife, for they are things that the lord mutt of necſſity have, but a leaſe is no great pre- 
judice to the lord, and it is good to adviſe of it. Cro. E. 149. pi. 18. Mich. 31 & 32 Eliz. B. R. 


Hetgd v. Chaioner. 
Clifton v. Molineux. 


Le. 146. Pl. 204. Ss Cs but 8. P. does not appear. + Rep. 27. 
Sa d by two juſtices to have been adjudged a foctciture to bind the Wife. Cro. 


E. in caſe of Head v. Chaloner. 


107] 13. Feme covert is heir to a cpyhelder, and there are three pro- 


Pr. 2 Mie, 


pl. 14. cites 


5. 0 .— 


Br. Reſeiſer, 


— 


clamations made, and ſhe and her huſband d nt come in, the lord 
ſhall ſeize, and it is a forfeiture during the coverture ; per Holt 


Ch. J. Show. 88. 1 W. & NM. obiter. 


(Z. 3) Forfeited what. By Crimes of either. 


I. Man infeffed baren and feme in fee, the baren was found 
= guilty of felony, and it was agreed that the feine, by ſur- 
viving of the baron, /hould have the entierty, notwithſtanding the 


pl. 16. cites attainder; for upon purchaſe during the coverture, there are no 


S. C. but 
S. P. as to 
he wife's 


having the 


land by ſur- 


moieties between the baron and feme, and therefore the {hall have 
all by the ſurvivor, Br. Forfeiture de Ferres, pl. 28. cites 4 
AT. 4. 


viviag the baron, does not appear. 


2. A. covenants with B. by deed, in conſideration of the marriage 
of the daughter if A. with the fon of B. and 100 J. paid, 10 land 


feiſed to the uſe of the ſaid daughter for her life, and afterwards 4 


the heirs of her body by her huſband begatten. This conveyance was 
made 31 H. 8. afterwards the huſband commits murder, is attainted 
and executed. The wife has an eſtate tail by this conveyance, 
and the uſe is well raiſed without inrollment, for it 1s not raited 
for the conſideration of money only, as the ſtatute of 27 H. 8. 
of inrollment ſpeaks. This eſtate is not forfeited, but preſerved 

5 5 


Baron and Feme, 1 


in the caſe of murder and felony, by the ſtatute of Weſtm, 2. 
and for treaſon alſo in this cate; for the ſtatute of 26 H. 8 
cap. 13. which gives a forfeiture of eitates tail to the king for 
treaſon is where he who commits it has an eſtate of inheritance 
but in this caſe the hutband has no cef{tare of inheritance, the 
wife alone has; by all the judges of England. Jenk. 203. 
pl. 27. 

3. If the wife be attainted 5 of filmy, the lord by eicheat ſhall 
enter and put out the huſband ; otherwile it is, if the felony be 
committed after fue had. Co. Litt. 351. a. 

> — kills her huſband, the bu/oand's goods are forieited. 
Jenk. 65. pl. 22. 

5. A hujband and wife are jrintenants for a term of years ; the 
huſband is felo de ſe, or ſuppoſe the wife be, the ſaid term is for- 
feited. Jenk. 65. pl. 22. 

6. The huſband has a term fer years, fo has the wife ; the forfei- 
ture of the huſband forfeits his own and his wife's term. The 
ſame law as to the forfeiture of the wife concerning her term. 
Jenk.65. pl. 22. 

7. Tenant in tail general makers feoffment to the uſe of himſelf Hob. 334. 
and his wife and the heirs of their two bodies, he has iſſue by the faid 9 0 3 
wife. After the 27 II. 8. of uſes in the 28 H. 8. the huſband Jer 2 
commits treaſon 29 H. 8. he is attainted and executed. The wife Ratcliffe. — 
ſurvives him; ſhe is tenant in tail; for ſhe was neither the of- Jo oo. 2 
fender nor heir to him. The wife dies. The rights of the firſt nf : 
tail and the ſecond tail are forfeited for this treaſon, by the ſtatute Car. in the 


of 26 H. 8. cap. 13. by all the judges of England. Jenk. 268, 3 
pl. 21 | | Palm. "9 


to 358. Hill, 
20 Jac, Ld. Sheffield"s caſe, S. C. argued in the exchequer.— Cb. 3co. to 326. pl. 477. S. C. 
in cam. ſcace.— Het. 15%. S. C. atgucd, 


8. If the Buſtand and wife have an eſtate tail, and the huſband is | 108 J 
attainted of treaſon, the land is forfeited. [But it ſeems here, 
that if the wife has an eſtate tail, and the hutband 1s attainted of 
treaſon, the land is not forfeited. ] Jenk. 203. pl. 27. 


(A. a) What Things a Feme ſhall have aſter the 
| Death of her Baron. What Actions. 


LI. A Femme ſhall have ?reſpaſs after the death of her baron, r Br. Tref. 


trees cut upon her land during the coverture. 18 Ed. 4. pes 340 
541. 


15. 39 H. 6. 45. ] es cites . e. 

| but S. P. 
goes not appear in either, —Palm. 313. Mich, 20 Jac. B. R. in caſe of Peters v. Roſe, 8. C cited 
per cur. & 7 E. 4. | 


r 2. The feme ſhall have ravi/hment * ward by ſurvivorſhip, Br. Baron 


and Feme, 
There the ward vas joint to baron and feme. 43 Ed. 3. 10.] . 
8. C. Fitzh. Bricſe, pl. 561. cites S. C. & S. P. by Finch. — See Br. Chattels, pl. 3. cites 
14 H. 4. 24. 


[3. So 
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108 Baron and Feme. 


Br. Baron IZ. So ſhe ſhall have an ejement of ward by ſurvivorſhip. 43 
and teme, Ed. 10. ] 

pl. 14. cites Ze 

S. C. for it is chattel real. ——Fitzh. Briefe, pl. 561. cites S. C. & 8. P. by Finch. 


LA. If a baron r pulls down a houſe which he hathin the right of the 
feme, and gives away the timber, the feme ſhall not have an action 

| for this after the death of her baron. 43 E. 3. 26. b.] 
S.P. And 5. Where baren and feme 2 in quare iinpedit, and the barn 
4 3 8 dies, the feme ſhall have the attaint and nat the execute, notwith- 
fored to the ſtanding that it was averred that the damages were paid of the 
damages lot goods of the firſt baron, quod nota. Br. Jointenants, pl. 7. Cites 


and to tte AA 
advowſon, 46 E. 3 "ns. Þ 


and recovered other damages by the attaint, becauſe it * the firſt damages had not been levicd of the goods 
of the baron, they ſhould have been levied of the goods of the feme who was party to the judgment; 
and therefore ite attaint ſurvived as well for the damages as f.r tie principal. Ibid. pl. 40. cites 46 
All. 8. 


6. In waſte, if the baron and feme, ſeiſed in jure uxoris, leaſe 

Ver years, the baron dies, and the feme brings waſte, this action 

lies well; for this leaſe is not void, and now the bringing the ac- 

tion affirms the writ good. Br. Baron and Feme, pl. 48. cites 22 

2. | 

Br. Bail- 7. If a me covert bails a deed, and the baron dies, the feme 

ment, pl. 1. ſhall have a writ of detinue; for though the bailment be void 
cites S. C. 

but is that between the baron and his feme, 1t 18 good between the feme 


though the and the bailee now. Er. Detinue de Biens, pl. 5. cites 3 H. 
bailment is 6. o 

vod between * 

the baron and the bailee, yet it is good between the feme and the bailee if the baron gies and the feme 
ſarvives, quod nota LAnd io is the Vear- book. 1 


8. In zreſpaſs by feme of charters taken, the defendont pleaded a 
releaſe of the baren, who is dead, and a good plea for the action 
was once extinct. Quære in tine of charters by her. Br. Treſ- 

| paſs, pl. 405. cites 39 H. 6. 15. 
Tf the huſ- g. If a man brings a quare impedit for an advowſon which he 
1 n hath in right of his wife, and hath judgment to recover, and 
3n right of dies, the + wife ſhall preſent, and not the executors of the huſ- 
his wife, band; per Stamford. Owen 82. Paſch. 4 & 5 P. & M. in C. B. 


and the Azubn, 


Church be- 


comes vcid, and the huſband dies, the executors ſhall have the preſentation; per Anderſon Ch. J. 
Goldſb. 37. in pl. 10. Mich. 29 Eliz. 


109 
10, Promiſe was made to a feme covert, in conſideration /he 
avould cure ſuch a wound, to pay her 10 l. If baron dies, fuch an 
action ſhall ſurvive to the wife. Cro. J. 77. pl. 7. Trin. 3 Jac. 
B. R. Braſhford v. Buckingham. 
Chen. Cafe, II. Judgment by baron and feme, in action brought by them 
7. 5 C. both for debt due to the wife before coverture. The baron 
1 ang dies. The wife ſhall have execution, and not the executor of 


confirmes the huſband, Chan, Rep. 235. 14 Car. certified by Hide J. 


> | and. 


LEGS metres ta 


Baron and feine, 


and the court confirmed his opinion in caſe of Nanney v. 
Martin | 5 


Freem, Rep. 172. pl. 223. S. C. & S. P. 


12. Caſe for words by huſband and wife againſt the defendants 
huſband and wife, and pending the ation the defendant's huſband 
died, and the widow married again. The court inclined that the 
writ ſhall abate, becauſe the defendant by her marriage had 
changed her name; but took time to adviſe. Style 138. Mich. 
24 Car. B. R. White v. Harwood. | 

13. In debt upon bnd, conditioned % leave his bie 80 l. at 
his death, in caſe the ſhould ſurvive, /o that ſhe might peaceably enjoy 
it ti her own uſe. The defendant pleaded, that the huſband made his 
wife executrix, and left goods to the value of 1001. and by his auill 
deviſed that ſhe ſhould pay herſe!f. Upon a demurrer the plaintiff 
had judgment, becauſe the huſband at his death might leave debts 
of an higher nature, as judgments, &c. ſo as ſhe could not pay 
herſelf, and perhaps his eſtate might be ſo incumbered, that it 
would be better for her to renounce the executrixſhip, and per- 
mit adminiſtration to be granted to another, againſt whom to 
bring debt on the bond, as ſhe has done. 3 Lev. 218. Trin. x 
Jac. 2. C. B. Thomaſin v. Wood. ö 

14. At law an interlocutory judgment guod computet, upon an ac- 
count brought by huſband and wife againſt her receiver, and the 
hutband dies, the wife, and not the executors of the huſband, 
ſhall purſue the account; per the maſter of the rolls. Gibb. 149. 
Mich. 4 Geo. 2, in Canc. in caſe of Nightingale v. Lockman. 


2 
— 


Things [ ball ſurvive to the 


(B. a) What Perſonal 
18 JF an ebligation be made to baron and fome, the feme ſhall 

have it by ſurvivorſhip. * 43 Ed. 3. 10. + 4 H. 6. 6. M. 
5 Jac. B. 6. adjudged upon demurrer, Tr. 10 Car. in cam. 
ſcaccarii, between SPARK AND FAIREMANER, adjudged in a writ 
of error. J 


+ Br. Obligation, pl. 35. cite. S. C. 


[2. Ss the feme ſhall have a recognizance by ſurvivorſhip. 43 


Ed. 3. 10.] 
| S. P. 


[3- But if goods are given to baron and feme, the feme ſhall 
not have them by 
3. 10. | 

4: If one is bound to a baron and feme in a ſatute merchant, 
and the baron dies, the ſtatute ſhall ſurvive to the feme, and 


che ſhall have execution, (if the baron had not made a __— 
| | an 


ſurvivorſhip, but the executor. 43 Ed. 


109 
by the Ld. 


Chanccllor. 
2 


according!y» 


3 Salk. 65. 
pl. 9 3 C. 5 


Fitzh, Brie 
pl. 561. 
cites S. C. 
— Br. Baron 
and Feme, 
pl. 14. cites 


Js = 


Fitzh. Debt, pl. 24+ cites S. C. 


Fitzh. Brief, 
pl. 561. cites 
S. C. & 
by Finch. 

f 110 J 
Firzh Brief, 
561. cites 
S. C. 


110 Baron and Feme. 


and not the executor of the baron. Br. Baron and Feme, pl. 24. 
cites 48 E. 3. 12. 
5. Chattels perſonal, which weſt in the baron and feme, ſhall not 

ſurvive to the feme. Br. Chattels, pl. 3. cites 14 H. 4. 24. 
And the 6. Treſpaſs is done to the inheritance of the wife ; though the da - 
may drin = mages recovered in an action are not real, yet the wife thall have 
I them if the huſband dies before execution; per 2 juſtices. Owen 
deſch of $3. Paſch. 4& 5 P. & M. in C. B. Anon. 


the baron 
for ::eſpais done during the coverture, and damages ſhail go with the action. 2 Roll. Rep. 265. 


Mich. 20 Jac. B. R. Peters v. Roſe Edmonds. Fam. 313. Peters v. Role, S. C. in error, and 
judgment armed. | d 
D. 231. 2. E by will gives all be . of his goods to M. his wife, 


e. PA he makes his ſole execurr ix, to pay his debts, &c. M. after 
2 takes C. for her huſband, who makes executors and dies. The 
And. 22. pl. wife ſhall have the goods; for ſhe took them as executrix, and 
2.5. © not as deviſee. Mo. 98. pl. 242. Mich. 15 & 16 Eliz. Hunks 


1 — 


Bendl. 219. V- Alborough. 


I. 2 52 


S. C. adjudged, and the pleadings. 


Put if he 8. A band was conditioned 72 pay 100 J. 10 baron and feme. "= 


dies witzout ment to the huſband alone is a good plea, without naming the 
any dis- 


| agreement Wife. Goldib. 73. pl. 16. Mich. 29 & 30 Eliz. May v. 


to his wite's Johnſon. 
right in it, 
the right to the bond is in them both, and in caſe of his death ſhall ſurvive to the wife; z per Ld. C. 


King. 2 Wms.'s Rep. 4y7. Mich. 1728. in cafe of Copping v. - 


If the baron makes a /c!ter c of att;rney to recerve a be ad debt of 


the wife's; if J. S. receives it, the huſband alone ſhall have an 
account; per Popham Ch. J. to which Fenner J. agreed. Goldſb. 
160. in pl. 91. Hill. 43 Eliz. in caſe of Huntley v. Griſlith. 
And the 10. A perſonal duty being a ch en actian, as a bond to baron 
« es "Sg and feme, may well Jie in jointure e between a baron and his feme, but 
the bond in Otherwiſe of other perſona! things; adjudged, Noy 149 Nor- 


his own ton v. Glover. 
name, or n 5 
Join his wife with him; ſaid per cur. to be the better opinion. Sty. 9. Paſch. 23 Car. Heliar's 


calc. 


11. If an tray comes into the manor of the wife, and the 
baron dies before ſeiſure, the wife ſhall have it; for ature gives the 
property. Co. Litt. 351. b. 

Oro. C. 345. 12. Perſonal goods of which the feme has — are given 

- eo to the huſband by the marriage; but nut ſuch, of which ſhe has 

v. Douglais. a bare p:/efſion, as goods bailed to her, or found by her, or 
which ſhe has as cxecutrix; but the action of detinue muſt be 
brought againſt them both. Co. Litt. 35 T. b. 

Bu? other- 13. Legacy of 101. was left to a teme covert, N 18 

1 months after the death of the devifor. Teſtator dics. The _—_ 

13 | an 


Baron and Peme. 


band may release it before the time of payment. Per Montague 
Ch. J. 2 Roll. Rep. 134. Mich. 17 Jac. B. R. Anon. 
and ſhall ſurvive Arg. Gibb, 206. cites Mo. 452. pl. 618. Goldſb. 


* 14. By the civil law, an acquittance by the huſband for a le- 
gacy to the wife is not ſuthcient without the wife's joining, but it 
is otherwiſe by our law ; and a prohibition was granted. Hutt. 


22. Mich. 16 Jac. Coniſby's calc. 


S. P. ſeems to be admitted, 
Hod. 


15. The benefit of a gecree for baren and feme belongs to the feme, 
and not to the executors of the baron; certified by Hyde J. and 
confirmed by the court. Chan. Caſes 27. Mich. 15 Car. 2. Nan- 


ney v. Martin. 
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action noe 
veited in the 
huſband, 
159. pl. 91. 


Hob. 247. 
pl. 314. 
Mich. 16 
Jac. Watts 
v. Coniiby, 


S. G. 


Het, 132. S. C. Hill, 4 Car, C. B. but ſeems only taken from 


Chan. Rep. 
. 
decreed 2 
cordingly 3 

2 Freem. 


Rep. 172. 


4 


pl. 223+ S. C. held accoidi; Sly. 


16. The portion of an orphan in the chamber Lendon, if the 
huſband die without altering the property, ſhall go to the feme; 
decreed by Ld. K. Bridgman, aflifted by Turſden and Wilde J. 
Chan. Cafes 181. Trin. 22 Car. 2. Pheaſant v. Pheaſant. 


action, and not barely a depoſitum. 

A. on his ſon's marriage with B. 
by the chamber of London, ſettles a 
by bill claims the 1200}. 
the ſon Þaving done nothing to alter the property, 
Mich. oz. Rudyard v. Neirin, I. . CHEFS 
S. C. decrees accurdinglye 
opinion. 


and of 12 


in conſideration of 1200 l. paid, 
The ſon dies. 


ſeinture on her of 240 l. per ann. 


the bi 1 Was di iſm! fied. 
Vern. 503. 


-” 


- 


A bond to the wife dum fila was by marriage articles to be 
ak te the baron after 12 months, and he to purchaſe land with it 
and ſettle it on himſelf and wife, and the heirs of their two bo- 
dies; remainder to the heirs of the baron. They had iſſue a 
daughter. The huſband dies, and the daughter dies. The bond 
unaltered being a choſe en action ſurvived to the wile, and was 
not liable at law to bond creditors, nor was the intereſt due 
thereon. Cited 2 Vern. 55. as the caſe of Lawrence v. Be- 


verley. 


in the chamber of London, as a purchaſer, by making the ſettlement 
Ch. Prec. 209, pl. 171. 
Freem. Rep. 262. pl. 33ts 
But the reporter ſays that moſt of the bar dittered from the lord keeper in 


2 Vent. 343. 
S. 
creed ac- 
cordinglyy 
for it is a 
choſe en 


3 Ch. Rep. 69. Pheafant v. Pheaſant is not the S. P. 
col. more due to B. 


The father 
; but 


2 Keb. 24r, 
pl. 78. 
Mich. 
Car. 
Lawrence v. 
Beverleigh. 
$. C:-ad- 
judged, ——— 
S. C. cited 
Nelſ. Ch. 
Rep. 165, 
166. 
2 Vern. 58. 


2 


— 


cited per maſter of the rolls, and fays the like judgment has ſince been given in the cafe of Whitwick ve 


Jermin. 


18. A and B. an only daughter and child, married to C. A. in 
1656, made a nuncupative will, and bequeatlil all his eftate to B. 


and C. The court was of opinion that ſince B. and C. had Yo | 


cult adminiſtration with the will annexed, as univerſal legatees ; that 


the ſame was a ſufficient nt to the bequeſt, and thereby the 
whole eflate of A. veſted in C. except debts unrecerved and choſes en 
action, and was fubject to the will of A. That the debts of A. 
unpaid at the death of C. ſhall be in the firft place paid out of 
the choſes en action which did ſurvive to B. as adminiſtratrix to 
A. That as to merchandize brought t England after the 


death of 
A. and 


e bv — 4 l - mY 
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If baren 
alene lring: 
debt en a 
berd of the 


wife's and 


reer 


Judgment, 
this alters 
the nature 
of the ſecu- 


366: Baron and Feme, 


A. and C. in a ſhip of which A. had an eighth part, and which 
B. claimed as ſurviving adminiſtratrix, fince the ſame remained in 
ſpecie without alteration, they were in the ſame condition with the 
other goods of A. which did veſt in C. by his bequeſt, and do 
not belong to B. but are to be diſpoſed according to A's. will, to 
purchaſe lands for the benefit of D. Fin. Rep. 370. Trin. 30 
Car. 2. Gundry v. Brown. | | 

19. Money in truſtees hands for the benefit of a feme-covert was 
decreed to the wife, and not to the executors of the baron, he 


having made no particular diſpoſition of it. Vern. 161. pl. 150. 


Paſch. 1683. Twiſden v. Wiſe. | 

20. In debt an a bond made to a feme covert during coverture, and 
by her huſband's conſent, the defendant pleads, that the huſband 
made him his executor. It was held no good plea; and it was 
ſaid that perhaps the reaſon why he made him his executor, was 
his giving that bond. 2 Show. 247. pl. 249. Mich. 34 Car. 2. 
B{R. Checkley v. Checkley. 

21 


If there be a bend debt due to the wife, the huſband may 


ſue alone without joining his wife, but if the wife be joined in 


| the ation, and judgment is recovered, the judgment will ſurvive 


to the wife, but not being joined, the intereſt does veſt by the 
judgment in the huſband, and will go to his executors ; per Ld. 
Ch. Jefferies. Vern. 396. pl. 366. Paſch. 1686. in caſe of Og- 
lander v. Baſton. | | | 


rity and makes it the baron's, for by this the debt is turned into ren adjudicatum, and is no longer 
a Choſe en action; Arg · ſaid it had been ſo adjudged lately in B. R. Yet Ld, Cowper ſcemed to think 
that ſuch a judgment would not carry it to the hutband's repreſentatives againſt the wife ſurviving. 


Ch. Prec. 415. Trip. 1 Geo. in Canc. in cafe of Packer v. Windham, 
S. P. in S. C. in totidem verbis. 


D. dies. Decreed that the 400 J. ſhould go to B. The lords 


G. Equ. Rep. 100, 


22. Wife's portion, conſiſting of — en action unaltered, and 


lands of inheritance ſhall ſurvive to her, notwithſtanding before 
the marriage the baron made a z5inture adequate to her portion, 


and Ld. Jefferies diſmiſſed the bill which was brought by the cre- 
ditors of the baron to make them 4% te. 2 Vern. 68. pl. 63. 
Trin. 1688. Liſter v. Liſter & al. | 
23. A. by will gives B. his daughter 400 J. and deviſed lands 10 
her till his ſon C. thould pay her this 400 1.—B. marries D. D'.s 
father covenants to ſettle lands of 1001. per ann. and C. the 
brother covenants to pay the 400 l. to D. and on payment the 
lands deviſed to the daughter were to be diſcharged of this 400 l. 


commiſhoners thought it ſtill continued a charge on the land, 
and as a choſe en action ſurvived to the wife, though it was 
agreed that the huſband during the coverture might have releaſed 
or diſcharged it. 2 Vern. 190. pl. 173. Mich. 1690. Bowman 
v. Corie. | 

24. By a ſettlement made on the marriage, the baron and 
feme were made 8 their lives. The baron dies, leaving 
the land ſoaun with corn. The queſtion was, whether the emble- 


ments on the land ſettled ſhould go to the wife, or to the execu- 
tors 


Baron and Peme. 


tors of the huſband, becauſe in the caſe of ſtrangers they 
would ſurvive; but in the caſe of huſband and wife, Ld. 
Roll was of opinion they ſhould go to the executors of the huſ- 
band. The court propoſed to each to take a moiety, which 


was agreed to. 2 Vern. 322. pl. 311. Mich. 1694. Rowney's 


caſe. 
25. A jointure was made in conſederation of 100 l. portion, whereas 
the wife had 150 J. mam in her brother's hands. The baron 
died. Decreed at the rolls, and confirmed on appeal, that the 
150 J. fbadd ſurvive to the wife. 2 Vern. 502. Arg. cites it as 
the cate of Cleeland v. Cleeland. 
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Decreed by 
the maiter 
of the rolls 
and on ap- 
peal to the 
Ld. Chan- 


ceilor 30 


3 Pg ! > 4 1 I * „ 1 
mers, he was of opinion, that unleſs there was an agreement that the huſband ſhould have the ↄthet 
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150 J. it will ſurvive to the Wiie'; bud if tre ſettlement had been ig 
and had been equivalent to it, that would have amounted ts an agree: 


Chan. Prec. 63. pl. 53, Mich. 1696. Ciciand v. Cleland. 


26. Huſband alone might bring debt for portion promiſed 75 fin 
with his wife, and though /and had been ſettled by huſband upon 
wife in conſideration of her fortune, of which this debt was part, 
yet he having mt recovered it during coverture, the wife ſhould re- 
cover it to her own uſe. And though it was pretended that there 
was a recovery in huſband's time, and that they would prove by the 
Heriſf who had writ of execution, yet they having not the ud ment 
en which the execution was, it was ruled they could not give that 
in evidence; per Holt. 12 Mod. 346. Mich. II & 12 W. 3. 


Anon. | 
27. If the huſband affens a bind of the wife's for a valuable 


conſideration, this will not bind the wite if ſhe ſurvives; for ihe 
claims paramount; per Ld. Keeper Wright. Ch. Prec. 121. Trin. 
700. in caſe of Burnet and Kinaſton. . 

otherwiſe; but he thought it would not. Ibid, 


28. A man marries a ⁊ꝛwœman intitled do a morigage in fee, and 
efter marriage aſſigus his intereſt in the mortgage 10 trigſtees, to call 
in the money, and lay it cut in land, to be ſettled upon the huſband and 
wife, and their iſſue, remainder to the heirs of the huſband. The 
huſband dies without iſſue, and after the wife dies. This mort- 
gage is as a choſe en action, and the wife ſurviving, it ſhall go to 
her executor, and not to the executor of her huiband. 2 Vern, 
401. pl. 371. Mich. 1700. Burnett v. Kinnaſton. 


rid rdtion / th 40. part on, 
nt that the huſband ſhould have its 


Ld. Keeper 
Wright ſaid, 
i hat pe haps 
an agreement 
te aſign 
might be 


S. C. cited 2 Vern, 502. 


The 201 
Twas not 
party to the 
articles. 
Chan. Pree. 
162. SQ; 
— N or was 
there any 
c:njileration 
per Ld. K. 
Wright, 


Chan. Pree. 121. 8. C.-S. C. cited Arg. Ch. Prec. 41 6. and favs the reaſon was, that the huſband 


had. 


could transfer only the ſame right that himſelf 
See, the buſband could not diſpoſe of it 20ithout ? 


money. Ibid. 418. —Bur where there were articles before marriage, by w 
incumber his eſtate within 6 mont 


Cowper C. ſaid, that beirg a mortgage in 
he <wvifr, and the eſtate in her gave her a right to the 
hich the huſband was to diſ- 


hs, (within which time ſhe died) and for every 1001. to ſettle 10 l. 


per ann, though the eftate was but 70 l. per ann. and the fortune ſecured on land was 12 50 l. yet Ld. 


Harcourt decreed the 12501, (the huſband and wife being dead) to the 


adminiſtrator of the huſband, 


he being a purchaſor by the agreement, and having made fome progreſs in diſcharging the estate. Ch, 


Abr. Equ. Caſes, 70. S. C. 


Prec. 312. Meredith v. Wynn. 
29. A mortgage for 13001. taken in a truſtees name, Was decreed 
to the executors of the baron; per Wright K. who ſaid, that in 
all caſes where the baron makes an equivalent ſettlement, it ſhall be 
Vol. IV, | K intended 


2 Freem. 
Rep. 282. 
pl. 353. 
Faſch. 1705. 
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Norbore's intended he was to have the portion. The wiſe ſhall not have her 


_ rl * Jointure and fortune both, and the rather in this caſe becauſe a 


to de S. C. truit, and the baron could not come at it, fo as to alter the pro- 
and the perty, without the aſſiſtance of this court; and the widow was 


court he'd . = 2 . - . 
accorgingly; Condemned in coſts. 2 Vern. 504. pl. 451. Trin. 1705. Blois 


and it was and Martin, executors of Ld. Hereford v. Lady Hereford. 

faid that Es 3 

this cafe was the ſtronger, becauſe it might be a queſtion whether this was a choſe en action; ſor being 
once money in the guardian's Bands, the maſter of the rolls was of opinion, that it was not in the power 
of the grandmother, who was the guard:an, to turn it into a choſe en action, no more than a guirdian 


or tzuſtce can turn money into land, fo as to maxe it gotOthe heir inſtead of the executor See 


Ch. Prec. 414. Arg. S. P. 
A ſett ement mace by the baron, purſuant to an agreement before marriage, intitles him to the wife's 


fortune, though itanding out upon b:nds and other ſecurities ; for hereby he becomes a purchaſor, eſpe- 
ciaily if ſuch ſettlement was made in contideration of that fortune. Arg. fad that it had been ſeveral 
times ſettled in chancery. Gilb. Equ. Rep. 1co. Trin. 1 Geo. in caſe of Parker v. Windham. —— 


Chan. Prec. 414. Arg. S. P. | 


30. If huſband lends money in his and his wife's name on mort- 

ges and bonds, and dies, the wife is intitied to this by ſurvivor- 
ſhip, if there are aflets ſuſficient without this money to pay 
debts; for ſhe is in the nature of a poinz-purchaſer ; per Harcourt 
K. 2 Vern. Rep. 683. pl. 608. Trin. 1712. Chrilt's Hoſpital v. 
Budgin & Ux'. | | | 


G. Fen. R. 31. An n ment by the baron of chſes en aftion of the feme's is 


203.5. C. not ſufficient to prevent its ſurviving to the feme, in caſe ſhe ſur- 
e ee vives the baron; for they are not aſſignable by law; per Ld. C. 
his! Cowper. Ch. Prec. 419. Mich. 1715. Packer v. Windham. 

32. Bend debter to the feme becomes tankrupt. The huſband pays 
contribution money, and dies before the diſtribution. Feme ſur— 
vives; but dies before diſtribution, Per Cowper C. notwith- 

C 114 J ſtanding the baron's paying the contribution- money, the property 
was not altered, but the debt remains a choſe en ain, and ſur- 
vived to the wife ; but directed the feme's executors to repay the 
baron's executors the contribution- money. 2 Vern. Rep. 707. 
pl. 629. Mich. 1715. Anon. | 

33. The baron may releaſe a chſc en actian belonging to the wife. 
Arg. Ch. Prec. 414. Mich. 1715. 

84. If ?r:ifees pay the wife's fortune to the baren, ſhe can have no 
remedy. Arg. Ch. Prec. 414. Mich. 1715. | 

35. Feme before marringe juved 3501. out of her maintenance- 
money, which was in her brother's hands. The brother gave 4 
bond fer it to the baren; but the ſteward proving that the baron ſaid 
his wife ſhould have the 350 l. and that it ſhould be placed out for 
her bencht; and having alfo, a little before his death, ſaid Je 
gave it t5 his wife, and 3 perſons preſent wrote it down, and at- 
teſted it as witneſſes, though not by baron's direction, or with 
his knowledge; and though the baron aſter made two codicils, 
and in one of them deviſed ſeveral things to the wife, but took no 
notice of the 3501. or the bond for it, yet Cowper C. decree it 
to the wife, not as a gift from the baron, but as declared and in- 
ended ariginaliy for her ſeparate uſe. 2, Vern. Rep. 748. pl. — 5 4 


IL» 


mw Ge wr os beg wn @ I no eo 


Baron and Feme, 


Hill. 1716. The Earl of Shaftſbury v. Counteſs of Shaftſ- 
bury. 

6 A ſettlement avas made by the huſband in confideration of a ſecu- 
rity which the wife had for 3Zoool. and it was held that it ſhould 
go to the huſband's executors, the wife having ſurvived him, 
though it was objected that no aſſignment was made of it to him. 
L. P. Conv. 395. cites it as decreed by Ld. Cowper, 1716. Stan- 
hope v. Thacker, 8 | 


ſhould have the portion; per Reynolds Ch. B. Ibid. 396. -Chan. Prec. 43 


Trin. 1716. S. C. but S. P. does not appear. 


37. Huſband and wife, having iſſue one daughter, in in a 
conveyance of the wife's lands, and agree that 600 l. part of the purchaſe= 
money, ſhould be ſettled in manner following, viz. 30 J. a year, the inte- 
reſt thereof to be paid the huſband during his life, and after his death 
to his wife for life, and after their deaths the intercit to be paid 75 
ſuch daughter or daughters as ſhall be begotten between them, fill they 
ſhall attain Heir reſpective ages of 21, or be married, and then the 
principal ſum to ſuch daughter or daughters; but in caſe there ſhall be 
na daughter, then to the ſurvivor of the huſband or wife. A. 
married the daughter, and in conſideration of this 600 J. made a 
ſettlement on her. The daughter died in the life-time of her fathor 
and mother, and ſoon after the mother died without iſue. The 
huſband of the daughter is intitled to it, as her admini- 
ſtrator. Chan. Prec. 489. pl. 304. Paſch. 1718. Hewitt v. 
Ireland. 2 5 | 

38. The baron, on marriage of a citizen of London's daugh- 
ter, made a conſiderable ſcitlemeut on her, and ſurrendered copy/olds, 
and gave her by his will. Her father died, whereby ſhe became 


intitled, by the cuſtom of the city, to part of his perſonal eſtate, 
for payment whereof /everal ſpecific fecurities of flocks were trans 


erred to him and her jiintly. He afterwards increaſed her jointure 
conſiderably, but never altered his will, Per Ld. Chancellor; the 
ſtocks undoubtedly belonged to the hutband ; but a huſband may 
purchaſe to himſelf and his wife, and here he takes to himſelf 


and his wife, which is the ſame thing. There is a conſider- 


able acceſſion of fortune to the huſband z and as this came by 
her, it would be very hard by equity to take from her what the 
law gives her; and ſo ordered ſo much of the bill as ſought to 
make the ſtocks in their joint names the eſtate of the huiband, to 
be diſmiſſed. Select Caſes in Chan. in Ld. King's time, 48, 49. 
11 Geo. 1. Lannoy v. Lannoy. 

39. A. tenant fer life, with pozwer to make a fointure of 1601. a 
year for every 10001. on his marriage with M. with whom he re- 
ceived 8000 l. made a jointure of 8001. a year, and covenanted 
to make a further additional jointure. of 1001. a year, for every 
1000 J. which he ſhould receive, or be intitled to by virtue of 
_ M's father's or mother's will. A. died without Hue, at which 

time M. was intitled to one half of a moiety of the ſurplus of her 
father's perſonal plate. Upon a bill by the creditors of A. to ſub- 
| 1 ject 
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ject Mi's ſhare of the moiety to the payment of debts, and upon 

a bill by M. that in ſuch caſe ſhe may have a further jointure in 
proportion to ſuch ſhare to be made by the next in remainder, 

Ld. Chancellor King thought, that this could not be looked upon 

as bringing any further portion to A. and that it was not reaſon- 

able that A.'s creditors thould have any benefit of the reſidue of 
M.'s fortune if ever that ſhould. be recovered, in regard ſhe canuct 

have any recomperice in confederation thereof, purſuant to the articles for 

parting with it; and therefore decreed that'ſhe keep overplus of her 
eſtate to herſelf, without having any additional jointure, the re- 

mainder-man not being bound or affected by A.'s covenant any 

further than warranted by the original power. 2 Wms.'s Rep. 


(648.) pl. 205. Mich. 1731. Holt v. Holt. And Gibſon 


v. Holt. 
40. A. upon his marriage with M. gave a bend to truſtees, re- 


citing, that by the marriage he ſhould be greatly advanced in riches ts 
the value of about 500 J. agreed to pay M. 10 J. a year to her ſeparate 
ue, and that ſhe might diſpaſe of 1001. by will in his life-time, and if 
e ſurvives him, he ts to leave her 200 l. and all her wearing appa- 
rel, plate, Sc. Part of her fortune conſiſted of a bond entered into 
with her by J. S. before her marriage with A. They intermarried. 
A. died, the bond from J. S. being unpaid; but A, before his 
death made a will, and B. his refiduary legatee. Then M. dies. 
Ld. C. Talbot decreed this bond to the repreſentative of A. and 
not of M. and ſaid, that moſt of the caſes where choſes en ac- 
tion have been decreed to the huſband's reprefentative, (he dying 
in the life-time of the wife,) have gone upon the reaſon of equality, 
there being a ſettlement made by the huſband on his wife, whereby 
he became a purchaſer of her fortune ; and therefore on the one hand, 
as ſhe was to have the proviſion made by the fettlement, ſo on the 
other hand he thould have her whole portion; that in the princi— 
al caſe the wife was tied up by the agreement, and ſo barred 
herſelf of the chance of ſurvivorſhip, which ſhe would otherwiſe 
have had by law, and that the huſband's departure from the ab- 
ſolute right which by law he had over the whole is of itſelf a ſuf- 
ficient conſideration. Caſes in Equ. in Ld. Talbot's time 168, 
Hill. 1735. Adams v. Cole. | 
In thiscafe 41. Legacy of 2001. left to a feme covert by her father, 0 buy 
the teſttor forrething to remember him awithal, was ordered to be paid, after 
2 6-4 1 the huſband's death, out of his perſonal eſtate, (though he had 
| xc}. to the laid it out in a piece of plate, and had bequeathed all his plate to 
bulbend, her, but without intereſt. 9 Mod. 68. 70. 79. Mich. 10 Gco, 
ane made Acherley v. Vernon. | 


him one of : 
the *xecutors, ſo that taking all the circum fances tegetſ er, it muſt be intended that the teſtator plainly 


- Jatended this as a legacy to the ſeparate uſe of his daughter, though he did not uſe the very words, and 
it was decreed accordingly. 1G Med. 518. 531. S. C. : 


42. On a bill by baren and feme to redeem a mortgage of the wife's 
gate, the defendant put in a plea, which was over-ruled, for which 
5 J. cofts is given t5 the plaintiff of courſe. The baron died. Ld. 
C. King for ſome time doubted; but afterwazds taking it to be as a 

12 join? 


Baron and Feme. 


joint judgment for a ſum certain, determined that it did ſurvive 
to the wife. 2 Wms.'s Rep. 496. pl. 158. Mich. 1728. Coppin 
Fo ous 5s N 

* 43. When the baron gets poſſeſſion of the wife's portion, chan- 
_ will not take it from him, but a /ecurity for it ſurvives to the 
wife; per attorney general, who ſaid it was ſo laid down per 
 Cowper C. in the caſe of Parker v. WINDHAM. The maſter 
of the rolls ſaid, that in the caſe of PARKER v. WINDHAu, the 
payment which was to a maſter in chancery was, as to a ſpecial 
committee, the wife being lunatic, and fo veſted it in the huſband. 
Gibb. 148, 149. Mich. 4 Geo. 2. in caſe of Nightingale v. 
Lockman. | a 

44. Bill for a /egacy of Gol. deviſed i her by will of Joſ. Mills, 
1715. when fhe ſhould attain the age of 21; fhe attained that age 14 
Feb. 1734. but before had married one Brotherow, whs was dead, 
and the bill was againſt the defendant as executor of the teftater, 
who denied aſſets; but it was objected, the executor or admini- 
ſtrator of the huſband: ought to have been a party, for the 
right veſted in the huſband, who might releaſe it; ſed non al- 
locatur; for the huſband dying before the legacy was payable, it was 
in the nature of a chiſe en action, which would ſurvive to the wife, 
and although the huſband might poſſibly have releaſed it, yet 
that ſhall not be preſumed 3 and if it had been ſo, the defend- 
ant, to whom the releaſe muſt be given, might make it appear, 
Comyns's Rep. 725. pl. 280. Paſch. 13 Geo. 2. Brotherow v. 
Hood in ſcacc. | : | 


(C. a) [What] Things real [ſhall ſurvive to the 
Wife.] | 


Lt: I leaſe 6 years be made to baron and game, the feme ſhall — Baron 


have it by ſurvivorſhip. 43 Ed. 3. 10]. 


P 
S. C. ——Fitzh. Brief, pl. 567. cites S. C. & S. P. by Finch. 


C2. The ſame law of a ward. 43 Ed. 3. 10. ] 
Fitzh. Brief, pl. 561. cites S. C. 


pl. 14. cites S. C. for this is a chattel real. 


tels, pl. 3. cites 14 H. 4. 24. S. P. but that contrary it is of chattels perſonal veſted in both. 


3. If a villein and his feme purchaſe jointly, and the lord enters, 
and the villein dies, the feme or his heir collateral ſhall re-have 
the whole land; for there are no moieties between them. Br. Par- 
liament, pl. 43. cites 40 Afl. 7. 7 | : 

4. Term of the awife was extended on a flatute of the huſband who 
died, the wife ſhall have the reſidue of the term, and avoid the 
extent as to her term, Arg. 3 Le. 156. cites it es held by God- 
dard and Strange. 7 H. 6. 2. 

5, Tenant in dower made a leaſe for years, reſerving rent, and 
took baron. The rent awas arrear. The baron dies. It was agreed 


K 3 | per 
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per tot. cur. that his executors ſhall have the rent. Mo. 7. pl. 25, 
Mich. 3 E. 6. Anon. 
2 Lev. ice. 6. Baron poſſeſſed of a ferm in right of his wife, grants parcel 
Arg. cites 4 it to another, yet after the deceaſe of the baron the feme ſhall 
Co. Litt, ave the reſidue of the term that was not granted, and it ſhall be 


6. . 
3 1 only an alteration of what was granted; per Manwood J. Cro, 


63. at the E. 33. pl. 16. Trin. 26 Eliz. B. R. in Sym's caſe, 
end of pl. 
55.ciesCo. Litt. 46. b. S. P. 


Oro. E. 2879, 7. Baron ſeiſed of a term in right of his wife, makes a teaſe 


e hg * fer years, to begin ofter his death ; he died, and the wife ſurvived 
ſeems to be him, + the leaſe is good for the term, and after the leaſe is ended 


S. C. but the wife ſhall have the reſidue. 5/46 85 Mich. 34 & 35 Eliz. 


there it is 
that be B. R. Anon. 
baron and feme were jcintenants of @ term, during coverture, for bo years. The Baren grants a leaſe, to 


ecm after bis death, for 70 years, and dies. This ſhall exclude the wite ; for here a good term 


was veſted in intereſt, though not in poſſeſſion, and is not like a man's granting his term to commence 


after his death, Poph. 97. S. P. cited to be fo adjudged, and alſo decreed good in chancery.— 


S. C. cited Mo. 395. pl. 514. in a nota there, as adjudged that the leaſe was * 8. C. cited 
by Gawdy J. as adjudged be 1 Rep. 155. a. 

+[ 117 ] 

Ltr in- 8. Baron and feme were jointenants of a term, and the baron took 


— 4 a new leaſe, this is a ſurrender of the eſtate of the feme but only 


died ſeiſed, during coverture. Mo. 636, 637. pl. 876. Trin. 43 Eliz. C. B, 


the wife 2 Mellow V. May. 


viving; per 
tot. cur. the acceptance of the fecffment by the baron was a ſurrender of the term, and it is extin- 


guiſhed; but if the conveyance had been by bargain ard ſale inrolled, er by fine, it had been other- 
wile, Cro. E. 912. fl. 24. Mich. 44 & 45 Eliz. B. R. Downing v. Seymour. 


Fl. C. 418. g. Baron ſeiſed of a term in right of his wife grants a rent- 

: . = charge and dies, ſhe ſhall avoid the charge, though if he ſurvived 
A. _—_— be good during the term. Co. Litt. 184. b. 

Codb. 279. The huſtand poſſeſſed of a term for 20 years in the right of 


pl. 396. þis wif made a leaſe of IO years rendering rent to him, bis executors 


— Sox. wh and aſſigns, and died. Per Crooke J. his executors ſhall have the 


ton and rent, and not the wife, for it is a ſpecial reſervation, and ſhe 
Crook J. comes in paramount; to which Haughton J. agreed, and faid 


Doderid 
F being 5. that the rent is incident to him who hath the reverſion, and that 


kent) beld is the executor of the huſband ; and Hobart Ch. J. of C. B. be- 
- wn 17-19 ing demanded his opinion by Montague Ch. J. agreed that the 
rue EneT* wife ſhould not have it. Poph. 145. Trin. 16 Jac. B. R. Blax- 


thatthe rent 

was gone; ton v. Heath. 

but that it | 
was agreed by them all, that the executors of the huſband ſhould not have it ; but Montague held, 
that the wife ſnould have it. And if the huſband in this caſe had granted over the reverſion, his 
grantee ſhou'd not have the rent; but Montague Ch. J. faid, that in that caſe the wife in chancery 
might be reii-ved for the rent. S. P. by Periam J. but the wife ſhall have the reſidue of the term; 
but the other juſtices delivered no opinion. Cro. E. 279. pl. 5. Paſch. 34 Eliz. B. R. Loftus's 
caie, 4 Le. 186. pl. 285, Mich. 29 Eliz. by Popham Ch. For the rent is not inci- 
dent to the reverſion, becauſe ſhe was no party to the leaſe, Co. Litt. 46. b. 2 Lev. 100. 
Arg. cies Co. Litt. 26. b 2 Vern. 63. in a nota at the end of pl. 55. cites Co. Litt. 46. b. 
S. P. A man has a en in right of his wife, and leaſes part of it, reſerving a rent; the wife 
rt pw _- net bave the rent; Arge and admitted by the other fide, Vent. 259. in Marg. cites Co. 

Lin- 46. 


11. A 
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11. A * real chattel ſurvives to the wife in law, but not the triſt N. Ch. R. 
*þ - be — Pale * 133. cies 

of ſuch a real chattel. 3 Ch. K. 37. Paſch. 21 Car. 2. in the cx Caine 
1. 


chequer, in caſe of Attorney General v. Sands. 


Chattels, pl. 3. cites 14 H. 4. 24. 


(D. a) [What Things] Real [ſhall ſurvive to the 
5 . Feme. ] Fol. 350. 
— 
LI. 1 * a feme ſeiſed of a ren? ſervice takes huſband, and after Co. Lit. 
the huſband dies, the feme {hall have tlie arrearages incur- 2 a. at 
red during the coverture. 15 Ed. 4. 10.] A 8 


(2. If a „eme leu, for life reſerving rent, and after takes huf- 
band ; after the death of the baron, the feme ſhall have the ar- 
rearages incurred during the coverture, and not the executors of the 


baron, becauſe this ſues out of the freehold. 12. Ac. 
count 49. ] | 
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[Z. [Ss] if baron and feme are ſeiſed of a rent-ſervice for their A 
. . 4 1 · rent to bar: 
lives, rent incurs, and after the baron dies, the feme ſhall have tow fs 
the arrearages incurred during the coverture. 29 Ed. 3. 40. , lives. 

. > The baion 
ee dies, the 


rent being arrear, The wife ſhall have the arrears, and ſo ſhall her adminiſtrator if ſhe dies. Cro, E. 


791. pl. 34. Mich. 42 & 43 Eliz. C. B. Temple v. Temple. 


A ꝛqvideao as adminiſtratrix to her huſband, eit an action of debt for arrears of rent incurred in 


the life-time of ber huſband, which rent <vas grantcd juintly te the laren and feme ; adjudged, that the 


arrearages belonged to her in jure ſuo proprio, and not as adminiftratrix to her huſband ; therefore the 
declaring as adminiftratrix wvas ſurpluſige. Mo. $37. pl. 1248. Mich. 15 Jac. 1. Dembyn v. Brown. 


— Hob. 208. pl. 262. Brown V. Dunnery, Ss . & Is P. Per Hobart Ch. J. 
Brown v. Dunri, S. C. & S. P. adjudged. 


[4. LS⸗] if baron and feme /eaſes for years rendering rent. If 
the feme after the death of the baron agrees to the leaſe, the thall have 
the arrearges incurred during the coverture. 7 Ed. 4. 7. b.] 

(5. [Se] if a feme leaſes for years reſerving a rent, and after 
fakes baron and dies, the feme ſhall have the arrearages incurred 
during the coverture, and not the executor of the baron.] 


6. [But] if a feme leaſes for life reſerving rent, and rakes huſ- 


band; and during the coverture, a receiver receives the rent of the 


leſſee, (it does not appear by whom he was made receiver, but it 
ſeems to be intended that he received it for the baron and feme,) 
and after the baron dies. The executors of the baron ſhall have the 
 evrit of account againſt the receiver, and not the feme, for this was 
a chattel and duty in the baron by the receipt, 11 R. 2. Account 
49. adjudged.] 


and B. receives the rent as receiver, 


Brown. 171. 


F. N. B. 
121. (C) ia 
the neu 
notes ther 
(e) cites 

S. . 
A. was leſſee 
for the lite 
of a feme 
covert ren 
dering rent, 


The huſband dies. The wife ſhall have account againſt B. and 


not againſt the executors of the hulband ; atiter as it ſeemed to Babington, &c. if the reſceit had been 


of a perſonal duty. 5 


[J. If the ward of the bedy and land of another be granted to 
baron and feme jointly, and the baron dies during the non- age, the 
feme ſhall have the ward. 2 Ed. 3. 42. per Mutt.] 


[8. If a rent-charge be granted to A. a feme, and to B. for years, 
and they intermarry, and after arrearages incur, and after the baron 
| K 4 : 


S. C. cited 


dies, 


1 < 
F 
ow 
Sa 
© 
7 
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8. P. cited 
by Pepham 


Ch. J. Cro. 
E. 580, to £ 


Have been 


Baron and Peme. 


dies, the feme fhall have the reſidue of the rent, and alſo the ar- 
rearages in a writ of annuity, becauſe they participate of the na- 
ture of the principal, and the executors of the baron thall not have 
the arrearages. Mich. 22 Jac. B. R. between CaREW AND BUR- 
GOYNE, per curiam, upon a demurrer, which intratur 'Trin. 18 
Jac. Rot. 1187. vide 12 R. 2. Breve 639.] 


9. Lands were demiſed 4% the huſband and wife for their lives, 


remainder ts the furvivor of them fir ſo many years. The huſband 
rantel over the term for years, and died. Adjudged that the wife 
ſhould have the term, becauſe there was nothing in the one or the 


2 1 other to grant over until there was a ſurvivor; and if the wife had 
it was un- died after the grant, the huſband ſurviving thould have the term 
— N againſt his own grant. Cited by Popham Ch. J. Poph. 5. as a 
Houid ves, Caſe which happened on a ſpecial verdict in the county of So- 


and was not 
yet in eſſe, 


merſet about 20 Eliz. 


and therefore the baron could either [ neither} releaſe, grant or ſurrender. it; | but ſays, that if he had 
made a feottment, that might perhaps have deitroyed the poſſibility. 
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Fitzh. Debt, 
pl. 168. cites 
S. C. 


(E. a) In what Caſes the 4# gf the Feme during 
Coverture, ſhall charge the Baron. 


S. C. cited Ft. IF a ſeme covert borrows of a man vine, and with it cloaths 
W nog * berſelf better than doth belong to her eſtate; though this comes 
Paſch. 15 to the uſe of the baron, becauſe his feme of neceſſity ought to be 
= * cloathed, yet becauſe it is beyond the degree, the baron is not 
ie 3 . . : 
Manby v. chargeable with it. 11 H. 6. 30. b.] 


| [2. So if a monk of an abby will borrow and build the abby, and da 
more things than the abby can well bear, the abby ſhall not be charged 


with this, though ic comes to the uſe of the houſe. 3+ U. 6. 


30. p.] | | 
Os 3. But otherways, if a monk borrows and employs it for the 
Era 3 neceſſary uſe of the houſe, it will charge the houſe, dubitatur. 11 H. 
S. P. 6. 30. 12 H. 6. 5. „ 
_ 9 4. If a feme buys a thing of another, this will not charge the 
Eo. „ hhuſband, unlefs it comes ts the uſe of the huſband. 20 H. 6. 21. 
bd. .] | | 

ton. 8 


f a feme buys any thing, and it is found by ſpecial verdict that it was ſpent in the houſhold, &c. yet 


the baron ſhall not be charged for it; but this is good evidenge for the jury to find that the baron aſ- 
ſumpfit, though it is not binding evidence. Reſolved by 7 judges in the exchequer- chamber. Sid. 
120. Paſch. 15 Car. 2. in caſe of Manby v. Scott. . . 


1 pou 3 C5. So if it comes to the uſe of the huſband, if the contract was 
5. C. & 100 40 the uſe of the huſband, 20 H. 6. 22,] : 

S. P. by Newton.———Feme covert cannot make any contract to charge ber baron, without "= pre- 
cedent or ſubjequent, expreſs or implied; per Foſter Ch. J. and Windham J. They did not deny, but 
that, as circumſtances might be, an expreſs or implied aſſent of the baron may appear to the jury, ſo 
as the contract uf the feme may be the contract of the baron; as if the gods come to his uſe, or that 
be appears well centented with the uſe of thems Lev. 5, 6, Mich. 12 Car. 2, B. R. in caſe of Manby 


v. Scete- 
£6. Bui 


Sn Q=yy . n,s.c.0 


Baron and Feme, 


£6. But if the contract was to the uſe of the huſband, and it came 
to the uſe of the huſband, it will charge him. 20 . 6. 22.] 


S. P. by Newton. 
to buy, &c. 


If a woman buys things for her neceſſury apparel, without 
the conſent of her huſband, yet her hutband thal! be bound to pay 
it. B. Sir 'FrHoMaAs GARDINER'S CASE, per cu- 
riam. ] | 

[8. But otherwiſe it is, it be not 2 per curiam, in the 
ſaid caſe of Gan DbINxIR. Vide D. 6. 7. El. 234. 17.] 


[9. If a feme covert be a common taverner, and ſells wine, and a 


man delivers ſeveral tuns of wine tz ber 10 fell without the aſſent of 


the baron, the baron is not chargeable for this in an account. 
13 R. 2. Account 50. (It ſeems to be intended, that ſhe was a 
common taverner, without the aſſent of her huſb and. )7 

[10. If the barn takes a diſtneſe, and puts it in the pound, and the 
owner comes to the pound, "ad there finds the wife, the baron 
being abſent, and tenders to the wife pledges, and prays a deliver- 
ance, and the feme delivers it ts Hin, this will be à good diſcharge 
for the owner in a parco fracto brought againſt him. 3o Ed. 
3. 23-] 

11. In aſſiſc the baron and feme « are tenants in tail. The baron 
goes out of the country, and the feme infeojfs F. S. Per tot. cur. 
this is a difſcrfen to the baron, and therefore a void feoffment. Br. 
Feoftment de Terre, pl. 23. cites 9 All. p. 20.] 


Feoffment de Terre, pl. 48. cites 


12. If a woman ſeals a bind in her Buſand s preſence, and he 
ſtands by and does not gainſay, it ſhall bind him; per the maſter 
of the rolls. 2 Freem. Rep. 215. pl. 288. cites a caſe in time 
of H. 8. | 

T3. If a fale be in a market overt by a feme covert, ( unleſs it be 
for ſuch things as fhe uſually trades for, or that it is by the conſent 
of her huſband,) if the buyer knows her to be a feme covert, the 
fale is not binding. 2 Init. 713. 

14. The wife, without her huſband's aMent, bought welvets and 
filks of W. for her apparel. W. had notice that ſhe was a feme 
covert. The huſtand paid the taylor for the making them, and alſo 
of other garments made for the baron himſelf ; and then the tay- 
lor requeſted the money for W. for the goods, but the baron re- 
fuſed to pay it. Upon this evidence the defendant offered to 
demur ; but the jury was charged, and the plaintiff at their com- 
ing back was nonſuited. The jury affirmed that they would have 
given their verdict againſt the plaintiff; but Dyer ſaid, that at 
the niſi prius he much doubted thereof. D. 234. b. pl. 17. Mich. 
6 & 7 Eliz, at Guildhall. Wheeler v. Poines. 
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Fitzh. Debt, 
pl. 41. cites 
S. E. & 


But Fitzh. ſays, quære well of this diverſity, &c. as if he commanded the wife 


S. C. cited 
3 Le. 267. 
pl. 358. 


[ 120 } 
The feof#- 
ment of a 


feme covert 


is void. Br. 


18 E. 4+ 27. 


S. C. cited 
by Bridg- 
man Ch, J. 
Sid. 124. 
Paſch. 15 
Car. 2. in 
cam. ſcace. 
in the caſe 
of Manby 
v. Scott; 
and ſays the 
doubt of 
Dyer is only 
upon the 
payment of 
the taylor, 


whether this amounted to a conſent ; ſo that without ſuch conſent the book is clear, that the defendant 
ſhould not be charged. Hytt. 107. but miſpaged, vize 106. S. C. cited Arg. but by a wrong 


game, 


15. A 
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Le. 122. pl. 
166. Trin. 
30 Eliz. 
Havithlome 
v. Harvey, 
S. C. ad- 
judged ac- 
cordingly. 


Baron and Feme. 


15. A feme covert was ſerved with proceſs as a witneſs, and ten- 
dered her charges, and e appeared nit. After verdict it was 
moved in arreit, that ſhe is not within the /atute of 5 Eliz. cap. g. 
and the tender of the charges ought to be made to her huſband ; 
for the charge lies upon him. But it was anſwered, that the ac- 


tion is not brought for the damages ſuſtained by her non-appear- . 


ance, but for the 101. given by the ſtatute; and that a feme co- 
vert is within the ſtatute; for ſhe may be the fole witneſs ; and 
that ſhe is the perſon punithable for not coming, and there- 
fore the* tender is to be made to her; and judgment for the 
plaintiff. Cro. E. 130. pl. 3. Paſch. 31 Eliz. B. R. Havithbury 
v. Harvy. | 5 

16. In caſe of detainer by the auiſe, action ſhall be againſt the 
huſband. Le. 312. pl. 433. Trin. 32 Eliz. C. B. Marſh's 
caſe. 

17. Baron ſhall never be charged for the act or default of the 
wife, but when he is made party ts the action, and judgment given 
againſt him and his awife ; as for debt or ſcaudal by the wife, or 
for treſpaſs done by her, &c. there action of debt upon the caſe, 
treſpaſs, &c. ſhall be brought againſt the baron and feme, and 


the baron thall plead, &c. and ſhall be party to the judgment; 


but if feme covert be indicked of treſpaſs, riot, or other wrong, 


the wife ſhall anſwer, and be party to the judgment only, and 


therefore the fine put on the wife thall not be levied on the 
baron; per cur. 11 Rep. 61. b. Mich. 12 Jac. in Dr. Foſter's. 


214 Mod. 
253. in Mrs. 
Pools calc. 
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caſe. | 


18. If a feme covert commits a rizt, the huſband ſhall not be 


chargeable for it. Arg. 3 Bulit. 87. Mich, 13 Jac. 

19. If the wife ſpeaks flanderous words, the huſband ſhall an- 
ſwer for them. Arg. 3 Bulſt. 87. Mich. 13 Jac. 

20. A contract made with a feme covert is good. 27 H. 8. 
26. in Ta TAu's CASE ; and it ſhall be ſaid the contract of the 
huſband. 30 E. 3. 9. A /ale by feme covert is good, and he 


ſhall declare that he himſelf fold this; per Coke Ch. J. 3 Bulſt. 


90. Mich. 13 Jac. 

21. If a feme covert commits a treſpaſs, the baron ſhall be pu- 
niſhed for it; per Lxiſden J. ſaid that this is allowed by our law. 
Sid. 113. Paſch. 15 Car. 2. in cam. ſcacc. Arg. | 

22. The defendant's lady 657ght ſeveral goods of the plaintiff), a 
mercer, and defendant paid him for them ; afterwards be parts fron 
her huſband, and takes up more gods before the plaintiff had notice 
of her leaving her huſband. In an action againit the huſband, it 
was ruled by Ch. J. North, at Guildhall, that the huſband was 
liable, the plaintiff having no notice of their parting, and the 
huſband having formerly paid for what his wife had taken up, 
induced the plaintiff to truſt her again; but if ſhe had taken up 
goods of a ſtranger after ſhe was parted from her huſband, it 


ſeemed that he would not have been liable; ex relatione Serj. 
Rawlins. Freem. Rep. 248, 249. pl. 267. Hill. 1677. Hinton 


v. Sir John Hudſon, 


23. Sereral 
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23. Several goods were deviſed to A. feme of B. for life, and 
after her deceaſe to the Lord Paget ; in this caſe, though A. was 
parted from B. and there had been great ſuits for alimony, and 
feme during ſeparation had waſled theſe goods, yet lord keeper thought 
it reaſonable that the huſband ſhould be charged for this conver- 
fon of the feme, the Lord Paget's title being paramount the feme, 
and not under her. Vern, 143. pl. 136. Hill. 1682. Ld. Paget 
v. Read. 
24. A wife trades by her huſband's conſent, and gives bills for mo- 
ney, and he receives the profit. The wife borrowed 1001. and died, 
and a bill was brought againſt the huſband for the money. An 
ie awas directed to try, whether the money was borrowed for car- 
rying on the trade, for if it was, the huſband ſhould be decreed 
to pay it. 2 Freem. Rep, 215. pl. 281. Paſch. 1697. by the 
maſter of the rolls, Bowyer v. Peake. 
25. Heme covert purchaſes lands without the conſent of her huſ- LA. Rm. 
band, he may have 7rover for the money ; but if the buys land, or * 224. 
; 5 N 8 
any thing elſe, purſuant to an authority given by him, he cannot 5. P. 46 
avoid it afterwards, though he might countermand it before; but cordingly, 
if the buys neceſſuries for herſelf, houſe, and family, though with- by 8 
out her huſband's privity, yet he ſhall be bound; becauſe by pre- A if 


ſumption of law ſhe underſtands as well how to purchaſe them the huſband, 
(though not 


as her huſband does; at Guildhall. Cumb. 450. Trin. 9 W. 3. ms the 


Garbrand v. Allen. time,) after- 
wards con- 


ſents to it, the property of the money is altered, and he cannot bring trover ; but otherwiſe if he is 
neither privy nor conlenting. | 


26. Wife's contract is not binding where the huſband ex- 
preſely gives warning before-hand. 1 Salk. 118. pl. 10. Paſch. 
2 Ann. coram Holt Ch. J. at nifi prius at Guildhall, Ethrington 
v. Parrot. 
27. If baron and feme cohabit, and feme deals ſeparately, her 1 Salk. 113, 
contracts ſhall charge the huſband ; for cohabitation is ſufficient 5 — 


evidence of notice; per Holt Ch. J. 6 Mod. 162. Paſch. 3 Ann. at Gundhall. 
B. R. Langford v. Tyler. „ 


(E. a. 2) Baron. Chargeable ; for what Debts of 1122 1 
I Feme, contracted before Marriage, | 


1. JF a feme bound in debt takes baron, he ſhall be charged dur- 
ing the life of the feme, but not after her death, becauſe 
ce//ante cauſa ceſſabit effectus. Br. Baron and Feme, pl. 27. cites 
49 E. 1 1 7 2 
2. Citation was ſued in the ſpiritual court again/f a feme ole 
upon ſlander, and the Iibel proved for the plaintiff, upon which the 


court awarded 101. to the party for his cots, and for the defamation, 
bh | and 


122 Baron and Feme; 


and after the feme took baron, and made the baron her executor, 


and died, and after citation <vas againſt the baron as executor of his 
feme, to pay the ſum ts the party, upon which prohibition was ſued, 


and the other prayed conſultation ; and per the opinion of the 


court, becauſe the ſlander is ſpiritual, and they cannot award a 
better recompence than money, and that the baron has proved the 
teſtament of the feme, and fo agreed that ſhe made him executor, 
that therefore conſultation thall be granted; but ſeveral ſerjeants 
contra, and that the ſpiritual court cannot award a ſum of mo- 
ney, and that the ſlander dies with the perſon, and all that which 
depends upon it likewiſe; but Brooke ſays, it ſeems to him Har 
it is a debt, and by the death of the feme the debt fhall nat run upon 
the baron, but it ſeems, by the prebate of the teſtament, he hay 
taken it upon him to pay it in law. Br. Conſultation, pl. 5, cites 12 
H. 7. 22. ; ; 

The bc? 3. A. married a feme, executrix, ſubject to a devaſiavit ; if A. 

| x yt have not ſufficient to ſatisfy, himfelf {hall be impriſoned for the 

Js, debt. Cary's Rep. 34. Trin. 1 Jac. | 

and died ina > | 

debted, leaving aſets, wbich foe peſſeſſed berſe f and waſted, and then married a ſecend u 

per Coke Ch. J. though no aſſets came to the hands of the baron, yet he is chargeable for the wati- 

done by his wife before the coverture. Roll. Rep. 263, 269. pl. 44. Mich. 13 Jace B. R. in cai- 

of Lumley v. Hutton. | 

A. makes bis wife executrix ; ſhe take: a ſecond huſband, It was gecreed, that ſhe ſhould be ar- 

Fwerable for ſo much of the former huſband's perional eftate as ſhe had poſſeſſed, and that though he 

eock it as 4 pertian with the widow, and this is in favour of the heir, though there were no creditors con- 

cerned, but was only to have the perſonal citate applied in eaſe of the real, 2 Vern. 61. pl. 53. Paich. 

1688. Batchilor v. Bean. : 


4. In debt againſt baron and feme, as adminiſtratrix to her 
firſt huſband, judgment being given againit them, the ſheriff re- 
turned nulla bona, &c. of the inteſtate, whereupon another fi. fa. 
was brought againſt them, that if it be found that they devalta- 
verunt bona & fi conſtare poterit, tunc. fi. fa. and the ſheriff 
returned, that they had no gaeds of the inteſlate in their hands, but 
that the wife had goods to the value of 1001. which fhe had waſied 
during her widiavhood, and that the huſband had nit waſled any of 


them, & ſi devaſtaverunt according to the writ, the jury pray 


the diſcretion of the court. It was argued, that this was a de- 

vaſtavit in both; and the court held, that the ren of what was 

found by the jury was good enough, and judgment for the 

plaintiff, Cro. C. 603. pl. 7. Hill. 16 Car. B. R. Kings v. 

Hilton. | | | I 
During the 5. It was admitted on all ſides, that if a feme fole is indebted, and 
overture. marries, an action will lie againſt huſband and wife, and he is 
. liable to the payment of her debts. 3 Mod. 186. Hill. 3 Jac. 2. 
J. Bulſt. 137. B. R. incaſe of Obrian v. Ram, | 


ites it as 
— in the caſe of Grubb v. Johnſon.——Feme ſole gives warrant of attorney, and then mar- 
Ties, you may file a bill, and enter judgment agairſt beth. Show. 91. Hill. 1 W. & M. 


[ 123 ] 6. A. marries B. an adminiftratrix ; B. had waſted great part 
— of the eſtate before the marriage. After the marriage a ſuit is 
Came to | | 


brought 
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brought againſt them for a diſtribution, according to the act of — 
parliament, and a decree. is had for that purpoſe, and then the in te 


wife dies per Lds. commiſſioners, the huſband is not to be cond huſ- 


charged further than what came to his or his wife's hands band he is 
. . - to ſatisfy ſa 

after marriage. 2 Vern. 118. pl. 117. Mich. 1689. Sanderſon fir as he 
v. Crouch. | | has eſtate 

| 5 of hers. 
Chan. Prec. 255, 256. pl. 208. Paſch. 1706. Powell v. Bell. — And ibid. 256. Mr. Ver- 
non ſaid, that it had been feveral times held, that where a man marries a woman without ſtipu- 
lating for any particular fortune, or making any ſettlement, if after the death of his wife debts of hers 
appear, the huſband (not being a purchaſor in ſuch cate) ſhall be anſwerable for the debts of the wife 
in equity, ſo far as he had any money or other perſonal eſtate of hers. In ſuch caſe he ſhall be 
jiable to make it good, even at law, during the coverture, but not after, whatever fortune he had with 
her; but in equity he may, it he has any /pecific aſſet: of ber teſtator's after ber death; fo if he bas 
any thing merely in her right, fo far he ſhail be liable for waite before marriage; but for the fortune 
at large of the wife, it was never yet carricd fo far as to charge the huiband on account thereof 
after her death, eſpecially where the huſband was a purchaſor of the wite 5 fortune for a valuable 

conſideration, by making a ſettlement on her; per Mr. Vernon, Arg. Chan. Prec. 432, 433- Hille 
1715s | | 


7. Feme dum fo/a gives bend ; if the huſband dies, his execu- 
tor is not chargeable with this debt. Arg. 10 Mod. 161. Trin. 
2 Ann. : | | 
8. A freeman of London hoving iſſue 2 daughters, deviſes 6000l. 
a-piece to them, and makes his wife executrix. By an eftimate it 
appeared that his perſonal gſtate at his death was 18,0007. to Goool. 
of which the widow being intitled, A. her 2d huſband, in con- 
ſideration thereof, ſettled a jointure of 600]. per ann. Aſter- 
wards a 1% of 12, ooo J. befeil the freeman's eſtate ; and though 
the wife was dead, and it was urged that the 2d huſband was a 
purchaſer of her fortune, yet it was decreed that the daughters 
ſhould have a proportionable recompence out of the Gol. for 
where he takes notice in the articles that the Gol. he has with 
his wife, who was executrix of her former huſband, was part of 
her firſt. huſband's perſonal eſtate, hu an account open and unli- 
guidated, he comes in as a purchaſer thereof, ſubject and liable to 
an account; that is, as ſo much as upon the account might be 
coming to her, and beſides having taken collateral ſecurity 
that her ſhare ſhould amount to the 60001, he {hall be liable 75 
a Iiſe befalling the perſonal eftate afteravards, as far as the wife's pro- 
portion amounts to (though ſhe is dead), together with her 2 
daughters-in-law, who were each intitled to a 3d part by the cuſ- 
tom of London; per Cowper C. Chan. Prec. 431. Hill. 1715. 
Paget v. Hoſkins. | | 
9. Where a man marries a av:d;xv executrix, & c. her evidence 
ſhall not be allowed to charge her 2d huſband with more than ſhe 
can prove to have actually come to her hands. Agreed per cur. 
Abr. Equ, Caſes, 227. Hill. 1719. | | 
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(E. a. 3) Baron chargeable for what Debts of 
the Feme contracted before Marriage, after her 
Death. | 


Br. Baron 1. W HERE the feme dies, the baren ſhall be diſcharged of the 


— * debt of the feme dum ſola fuit; for ceſſante cauſa ceſſabit 
S. C. and effectus. Br. Dette, pl. 48. cites 49 E. 3. 25. 
there Ham- 5 
mond ſaid, that if obligat ien be made to a feme ſit, ⁊c he takes baren and after ſhe dies, the baron fhall 
have the action, and by confequence ſhall be charged of the debt of his feme after her death; but 
Perſy ſaid, you ſpeak openly againit the law ; to wiiich ſeveral agreed, 

It was agreed, that debts of the wife 5:fore coverture ſhall not charge the huſband, anleſi ng in 


ber lifetime ; ſo if a judgment be had againſt a feme ſole, and ſhe marries, and atterward dies, the huſ- 


band is not chargeable. 3 Nod. 186. Lill. 3 Jac. 2. B. R. in caſe of Obrian v. Ram. — Arg. 
10 Mod. 163 | | 
If the ſeme dum foia gives bond, and marries, and dies, the baron. is not liable. Arg. 10 Mod. 
161. | - | 
*[124] 3 | 1 
Ow. 133 2. A. bequeathed 71. to the plaintiff, and made his auiſe executrix, 
Smith v. and died. She married the defendant, ꝛuhs had divers goods of the 


ones, S. C. - . * - . _S. 
7 for leſlator in his hands, and in conſideration the plaintiff would 


the defend- forbear to ſue him he promiſed to pay it. The defendant pleaded 
— 1 that his wife was dead before the promiſe ſuppoſed to be made; 
S. C. ad- and adjudged for the defendant; for the feme being dead, he is 
zudged not chargeable ; and as to goods in his hands, he is liable to the 
= executor or adminiſtrator for them. Cro. J. 257. pl. 16. Mich. 
that the de- 8 Jac. B. R. Smith v. Johns. | 

ſendant is 

not chargeable with the legacy; for he is neither executor, nor privy to the will; and though he had 
poileſtion of the goods, yet inaſmuch as he came to them lawfully by the intermarriage with the ex- 
ecutrix, he has by her death only a bare cuſtody of the goods, for which he ſhall not be charged either 
in court chriſtian or at common law, unleſs he had converted them to his own uſe afrer his wife's 
death ; but the plaintiff might compel the defendant to deliver the goods to the ordinary, or to take 
out letters of adminiſtration, to the intent to ſue him in court chriſtian for the legacy. Bulſt. 
44, 45. S. C. adjudged for the defendant. Fleming Ch. J. admitted that he might be ſued in the 
ſpiritual court for thoſe goods; but ſaid that he had a god anſwer to plead there in bar, viz. that he is 
ready to reſtore them to the adminiſtrator ; and this will be a good plea, in regard they came to him by 
bis wife. 

A. appointed his perſonal eſtate to be ſold, and limited the money to N. his ſiſter, for ifs remainder 
over, and made M. executrix, whomarricd F. S. and dies. A bill is brought againſt J. S. to account 
for the perſonal eftate which came to the hands of M. It is not proved in the cauſe, that the ſame 
came to the defendant's hands, nor is he the repreſentative of M. Per Ld. Ch. King, here is no 
foundation for this bill againſt defendant. The prayer of the bill is to have an account of the per- 
ſonal cftate that came to M. s hands, who was executrix, which can be granted againſt none but againſt 
her executor or adminiſtrator. How far there might be a foundation for ſach bill againſt defendant, it 
the teſftater : perſeral eſtate were prewed to bave come to bis bands, he thought not neceſſaty to determine 
in the principal caſe, which vent off upon other points, Gibb. 68. Tri. 2 & 3 Gco. 2. in Canc. 
Green v. Rudd. . | 


3. It has been held, that where a man married a 2woman trader, 
who died, and at her death was indebted to ſeveral perſons for 
wares which ſhe had bought of them, and which were by her 17 

ſpecie at the time of her death, and came to the hands of her huſband, 
that though a bill be brought againſt him, he may cither pay for 
thoſe goods, or let the perſon have them again; yet he may inſiſt 


that he is neither executor nor adminiitrator to his wife, and there- 
13 fore 


A ww „ K. =» 


® a 


kb > — 
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fore not liable to her debts, and that all her goods belong to him 
by law. Ruled upon demurrer. Abr. Equ. Caſus, 60. Trin. 1790. 
Blackmore v. Ley. But quære. | 

g. Judgment was obtained againſt a feme ſale. She marries ; 
then the plaintiff ſues a /cire facias againſt huſband and wife, and 
has a judgment quod habeat executionem againſt them. Then the 
awife dies, and the plaintiff ſues a ſcire factas againſt the huſband, 
and has judgment quod habeat executionem againſt him; and re- 
ſolved to be well, upon a writ of error out of Ireland. Cited by 
Holt Ch. J. as the caſe of Obrian v. Ram. 2 Ld. Raym. Rep. 
1050. Mich. 3 Ann. 

5. A. married a feme file trader, and fhe dies indebted. Tt was 
inſiſted, that though the huſband in ſuch caſes be not liable at 
law to the debts, yet he ought to be ſo in equity; but Ld. C. 
Parker ſaid, that this was a queſtion with him; for the huſband 
runs a hazard in being liable to the debts, much beyond the 
wife's perſonal eſtate; and that, in recompence for ſuch ha- 
zard, he is intitled to the whole of the perſonal eſtate, though 
exceeding the debts, and diſcharged theretrom, and indeed is in- 
titled to the ſame upon the very marriage. Wms.'s Rep. 466. 
469. pl. 132. Trin. 1718. in caſe of the Earl of Thomond v. the 
Earl of Suffolk. | | | 5 
6. M. was indebted to A. her mother im 2601. by Bend, and 

then A. by will deviſed this 20001. of S. Afterwards MH. mar- 
ried, and ſurvived her huſband, and afterwards married W. R. who 
had with her ſeveral jewels, and a rent-charge cf 1500l. a year. 
About 10 years after this laſt marriage M. died, and then A. died, 
ꝛbit haus having ever put the bond in ſuit. Ld. C. Parker held, that 
if W. R. had been executor or adminiſtrator of his wife, or ex- 
ecutor of his own wrong, he had been liable at law as far as he 
had aſſets; but he appears not to the court in any of theſe capa- 
cities; and that, for aught appears, A. purpoſely omitted reco- 
vering judgment againſt him ; that the huſband, during the co- 
verture, is anſwerable for the wife's debts, though he has no- 
thing with her; and on the other hand, F he has received a per- 
ſeual eflate ⁊uith his wife, and happens not to be ſued during the co- 
verture, he is net liable; and in the principal caſe the jointure en- 
Joyed by W. R. might have determined the next moment after 
marriage; and as to the demand from W. R. of his ſaid wite's 
debt, his lordſhip diſmiſſed the bill with coſts. Wms.'s Rep. 
461. pl. 132. Trin. 1718. The Earl of Thomond v. Earl of 
Suffolk. 5 | 
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married A. the defendant, ⁊ubo bad ready money with her, and likezviſe choſes en afl, ſume of which 
be receiv:d in her life-time, and the reſt be took as adminiſtrator to ber. Upon a bill for payment of this 
note the defendant infiſted, that ſuch part of her fortune as was not reduced into poſſeſſion by him 
during the coverture, and which he received after her death as adminiſtrator, was not near ſulficient to 
pay her debts, and had already paid more than that amounted to. Ld. C. Talbot decreed an account 
of what the huſband had received ſince his wife's death, as adminiitrator to her; and that he ſhould be 
liable to ſo much only; but as to any further demand againſt her, he diſmiſſed the bill; and ſaid, that 
the marriage is no gift in law of the geods eubich ſbe has en auter di; and that upon this reaſon only 
are founded all the cafes, where a ſurviving huſband has been charged with the wife's debts after her 
death. Caſey in Equ. m Ld, Talbot's time, 173. Hill. 1735. Heard v. Stanford. 


7. A 


and after - 
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7. A woman entered into a bond, and after married, having brought 
| her huſband a very conſiderable fortune. The huſband conflantly 
paid the intereſt of the bend during the life of the wife. Now a bill 
is brought againit the huſband for the payment of the bond, and 
See Free. * 7 Chan. Cafes, 295. was cited; and that having paid the inte- 
Sem. Teſt, was a taking the debt upon himſelf. But the bill was diſ- 
miſſed, though without colts. Select Cafes in Chan. in Ld. King's 
time, 19. Trin. 11 Geo. Jordon v. Foley. 
(E. a. 4) Baron chargeable for what Debts, &c. of 
the Feme contracted during Marriage, 
1. * IF E of A. receives 100. to the uſe of A. and this comes to 
the profit of A. in a convenient and neceſſary way, 
though it was without A.'s order or conſent after, yet A. is liable 
to this debt, and count ſhall be of a receipt by the hands of the 
baron. Jenk. 4. pl. 5. | | | | 
F the wife 2. A feme covert bought tobacco, and the huſband was ſued for 
——_ chat it, though he had made proclamation that no man ſhould truft her, 
Se will bay and no prov was that it came to the buſband"s uſe, or that the awife 
= 1 fg did uſe to buy and ſell for the huſband; and it was ruled, that it 
— ins ſhall be intended ſhe did fo as his ſervant; and the judge took this 
the huſband difference, where particular notice is given not to truſt the wife, 
telis her that there, if the party, to whom ſuch notice is, do truſt her, it is at 
he will not A a . . : 
allow it, and his Peril ; but not ſo upon this general notice by the proclamation 
ferbids the aboveſaid; and in this cafe it was proved ſhe had formerly bought 
— 2 and ſold, but not lately. Clayt. 125, 126. pl. 223. March 1647. 
22 it, before Germin J. Watſon's caſe. | 


' wards the wife takes up that thing of the ſame + tradeſman upon credit given her by him, the huſband 
is not liable. It is ſufficient for the huſband to give general notice that people do not give credit to his 
wife. Ld. Raym. Rep. 444, 445+ fays it was fo ruled at Exeter Lent - aſſiſes by Holt Ch. I. 10 W. 


3. in caſe of Longworthy v. H 
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3. If the baron is beyond ſea in any voyage, and during his abſence 
the wiſe buys neceſſaries, this is good evidence for a jury to find that 
the baron aſſumpſit. Sid. 127. Paſch. 15 Car. 2. in cam. ſcacc. 
in cafe of Manby v. Scott. 

4. But ſuch evidence is only preſumptive, and not concluſive 
evidence, and therefore the jury in ſuch caſe finding it ſpecially, 

the court cannot give judgment againſt the baron; for there be- 

ing neceſſaries, and the employment, with the reſidue of the ſpe- 

cial circumſlances, is not but matter of evidence, upon which the 
jury ſhould proceed to aſcertain the fact, whether the baron pro- 
miſed or not. Sid. 127. in caſe of Manby v. Scott. | 

5. And the baron might contradict fuel. preſumptive evidence 
by other proofs; as that he gave her ready money to buy, &c. Sid. 
127. in caſe of Manby v. Scott. | | 

6. The father deviſed legacies to his children, and made the m- 
ther executrix. She married again and died. The infants * 

a bill 


Baron and Feme. 


2 bill againſt their father-in-law, to have an account of the per/onal 
e/late of the father; but decreed, that not being called to account 
in the life-time of thcir mother, he was not reſponſible now. Fin. 
Rep. 95. Hill. 25 Car. 2. Gratwick v. Freeman. 
J. If the wife pawns ber cloaths for money, and afterwards bor- 
rows anoney to redeem them, the huſband is not chargeable unleſs he 
were conſenting, or that the firſt ſum came to his ule, 2 Show. 
283. pl. 276. Hill. 34 & 35 Car. 2. B. R. Anon. | | 
8. In caſe brought for wares fold and delivered by the plaintiff, 
10 the wife of the defendant, non aſſumpſit was pleaded, and upon 
evidence it appeared that the goods were flver fringes and laces 
for a petticoat and fide-faddle, and that they were all delivered 
within the compaſs of four months, and that they amounted 15 
941. and that part of them were delivered tea carrier for the wife 
of the defendant, by the order of Mrs. Rider, hu a letter of the 
wife to Mr. Rider, and that the other part were delivered upon a 
letter of the wife to the plaintiff; and that the laces were worn 
and uſed by the wife in the view of the defendant, and that the wife 
at that time lived with the defendant in the ſame houſe. For the 
defendant inſiſted, that long time before the delivery of theſe 
goods, there was a difference between him and his wife, and that 
they for the ſpace of tvs or three years had not lived together, and 
that the 4vife declared to the defendant that ſhe would charge him 
with 5ool. in one term, and would have him in a gaol in the 
next, and all this before the goods were delivered; and that for 
many years the wife had an allowance for cloaths, viz. gol. per ann. 
and no evidence was given that ſhe had any occaſion to have theſe 


clothes ſo as they could appear to be neceſſary. And the ſame day 


another aftion was tried for velvet and tiſſues of 3 l. per yard, to the 
value of Bol. and Treby Ch. J. directed, that if the jury found 
the plaintiff innocent of the deſigu of the wife to ruin the huſband, 


and delivered the laces, c. as goods fit for the wife, and upon the 


credit of the huſband without notice of the difference between them, 
that the huſband ſhall be obliged to pay the plaintiff, for it is part 
vf his promiſe of marriage to feed and cloath her; and though 
ſhe had an allowance, this was ſecret, and of which the plaintiff 
had not notice; but if the plaintiff had notice of the differences 
between the huſband and wife, and ſold them only to enable the 
wife to ruin the huſband, then the defendant would not be charge- 
able, and though the huſband be chargeable heretofore, yet _ 
ſuch a falemn trial, and their differences made ſo public, he held 
that the huſband ſhall not be chargeable ; and likewiſe if the 
plaintiff was not privy to their differences, but delivered the 
goods innocently, yet if the goods were not ſuitable to the quality 
of the wife, the defendant ſhould not be chargeable ; and if part 
be only ſuitable, he ſhould be charged for that part only. Upon 
this direction, the jury being of gentlemen, found generally for 
the plaintiff for his * damages. Skin. 348. pl. 18. Paſch. 
5 W. & M. in B. R. Morton and Withens. 

9. Debt againſt huſband for the Hedging of his wife, and prog 
enly made that he formerly — with her, and owned her as 
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his wife, and held ſufficient to charge him, but that he might diſ- 
charge himſelf by giving e/apement in evidence; for they that will 
truſt a wife aſter the has eloped, do it at their peril. 12 Mod. 372. 
_ —Paſqh. 12 W. 3. Car v. King. | 
Though he 10. While they c-habit the huſband ſhall anſwer all contracts 
o— of the wife for nec-/aries ; for his aſſent ſhall be preſumed to all 
he took her neceſſary contracts upon the account of cohabiting, unleſs the 
for better contrary appear; per Holt Ch. J. at Guildhall. 1 Salk. 118. 


. Paſch. 2 Ann. Etherington v. Parrot. 

Fl. 13. Paich. 3 Ann Robinſon v. Greenold. - 6 Mod. 171. S. C. and S. P. by Holt Ch. J. 
accordingly; and the cafe was, that the huſband difcoveiing his wife to be a very lewd woman went 
trom her, and ſhe after having lived ſcveral years with an adulterer, was received into the plaintiff's 
houſe, who entertained her as the hufband's wife, and afterwards brought an indebitatus aſſumpſit 


againſt the huſband for lodging and dieting his wife. 


I _— 11. If a wife takes up clothes, as filk, &c. and pawns then: 
. 3 "uh before made into clothes, the huſband thall not pay for them becauſe 
neceſſari:s, 


the degree > . | 
3 wiv Paſch. 2 Ann. Etherington v. Parrot. | 

of the hutband ; but if 2 man lends a married <voman money te buy n:c:{ſarirs and ſhe does ſo, he has no 

remedy againſt the huſband, but equity will ſuifer the lender ro ſtard in the place of rhe rrad-ſmen of 

whom {uch neceſſaries were bought; per maſter of the rolls. Ch, Prec. 502. pl. 312. Mich. 1718. 


ACN. 


*In ſuch 12. If baron * turns azvay his wiſe, he gives her credit where- 


11 ever ſhe goes, and mult pay for neceſſaries for her; but if /be + 
with her for rums away from her huſband, he ſhall not be bound by any con- 


reaſenabl: tract ſhe makes; per Holt Ch. J. 1 Salk. 118. pl. 10. Palch. 


— 2 Ann. Etherington v. Parrot. | 
Ch. J. 12 Mod. 245. in caſe of Todd v. Stokes, S. P. held accordingly by Holt Ch. J. 
Holt's Rep. 104+ pl. 13. Paſch. 5 Ann. in cafe of James v. V arren. 

+ When ſuch Teparation becomes notorious, the huſband is not liable unlefs he takes her again, 1 Salk. 
719. pl. 13. Paſch. 3 Ann. by Holt Ch. J. in caſe of Robinion v. Greenold. | 

Se if baron goes ate frim ber; per Holt Ch. J. 1 Salk, 119. Robinſon v. Greenhold. —— Ard 
ade: ker net frfficicnt to maintain le; per Holt Ch. J. Holt's Rep. 104. in eaſe of James v. 
But if he turns away his wife or leaves her, and before ſhe takes up any thing the 


Warren. 


huſband propoſes to maintain her at home, (though yet be wil no: lie in bed with her) yet if after ſuch 


offer or propoſal made and refuſed, any money was diſburſed for the wife, this will be at the peril of 


the perſon io diſburfing, unleſs the jury are of opinion that ſuch offer was deceitful and fraudulent. 


For a wife is to be maintained by hier hutband, whert and how be thinks fit according to his ability. 
Liolt's Rep. 194. pl- 13. Paich. 5 Ann. james v. Warren. | 


13. If a woman be found guilty of a battery and fired, the huf- 
band fhall not be liable, per cur. 11 Mod. 253. pl. 3. Mich. 
8 Ann. B. R. in Mrs. Pool's caſe, 
Ch. Prec. 14. A feme, who had the foul diſtemper given her by her huſband 
502. P!-312- twice, left him, and borrowed 301. of W. R. to pay doftors and 


Anon. Mich. k ; Rc 
- apothecaries, and for neceſſaries. It was ſaid by the maſter of the 


1718. ſeems : 
to be S. C. Folls, that admitting the wife cannot at law borrow money, 


though for neceſiarics, fo as to bind the huſband, yet this money 


F 128 J being ofplied to the uſe of the auife for her cure and neceſſaries, the 
plaintiff who lent this money, mult in equity ſtand in the place 
of the perſons who found and provided ſuch neceſſaries for her. 


And therefore as ſuch perſous would be creditors of the huſband, 
wh | 19 


they never came to his uſe, otherwiſe if made up and worn, and 


according to then pawned ; per Holt Ch. J. at Guildhall. 1 Salk. 118. pl. 10. 


r 


Baron and Feme. | 
fo W. R. ſhall ſtand in their place and be a creditor alſo; and his 


honour directed the truſtces (to whom the huſband then deceaſed 
had deviſed lands for payment of all his debts) to pay W. R. his 
money and likewife his cls, Wms.'s Rep. 482. Mich. 1718. 
Harris v. Lee. | | | 
15. If a married avoman comes into a ſhip to buy goods, and the 
owner not being willing to truſt her becauſe ſhe is under cover- 
ture, a third perſau coming by undertakes for the payment, the court 
thought it clear that the owner cannot come upon the huſband 
for the payment. Barnard. Rep. in B. R. Mich. 2 Geo. 2. in 
caſe of Garnum v. Bennet. 
How far the contract of the feme ſhall bind the baron. See 
Lev. 4. Sid. 109. to 131. Mod. 124. to 144. and in abun- 
dance of places in 1 Keb. the cafe of Manby v. Scott. 


(E. a. 5) Second Baron. Where chargeable. 


1. A Acknowledged a ſtatute and died inteſtate, and upon an 
extent it was returned mortuus. A new extent was if- 
ſued, upon which was returned, that the widow adminiftratrix 
had ſold the gos of the deceaſed ; whereupon the extent iſſues of 
the goods of the ſecond baron. Mo. 761. pl. 1056. Trin. 3 Jac. 
in chancery, Heyward's caſe. | 
2. A. ſettled lands on truſtees after his death for the payment of 
his debts, and the truſtees not at all acting, his u after his death 
enters and takes the profits. "Then fhe marries again, and her Fiss 
band continued to take the profits during his life as ſhe did before, —- 
He dies, and ſbe again received the profiti, and after married the de- 
fendant, who alſo continued to take the projits till the heir of A. came 
of age. On a bill by a creditor of A. it was decreed by the maſ- 
ter of the rolls, that the defendant, the laſt huſband, ſhall be 
liable in reſpect of the profits received by the wife and her former 
huſband and himſelf to the payment thereof, ſo far as the profits 
taken by either of them did extend. nd upon appeal, the court 
conceived the decree juſt, and that the defendant muſt take his 
wife chargeable with this debt. Chan. Cafes 80. Hill. 18 & 19 
Car. 2. Gilpen v. Smith. | 1 
3. On arguing exceptions to the maſter's report, the queſtion 
was, how far the ſecond huſband ſhould be charged of his own 
eſtate, for a devaſiavit and breach of truſt by the wife and her firſt 
huſband. Per cur. where there is a bond there 1s a hen by deed, 
and ſo the ſecond huſband bound; but where there is barely a 
breach of truſt or debt by ſimple contract, there, in equity, the 
plaintiff ought to follow the eſtate of the wife in the hands of 
the executor of the firſt hulband. Vern. Rep. 309. pl. 303. Hill. 


1684. Norton v. Sprigg. 


Ja 
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(E. a. 6) Survivor charged or beneſited. 
1. B ARON marries a feme wrongfully ſeiſed of lande, and after the 


marriage e occupies them qwithout the baron's aſſent, yet ac- 
tion lies. agamit both, as well for the occupation before the eſ- 


lies not for this occupation againſt the baron; but it the perſon 

who has right enters into the land after marriage, and the baron 
re-enters in right of his feme, or if after the marriage, he cecupies 
the lands, and then the feme dies, treſpaſs lies againſt him; per 
Rede J. Kelw. 61. Paſch. 20 H. 7. pl. 1. 

2. A. feme ſole makes an agreement with other perſon 10 diſtribute 
the refidue of the ęſtate of M. among them, and after marries the 
defendant; per cur. what came in between ſeven and eight years 
after marriage by the death of the faid M. was not within the 
compaſs of the ſaid agreement, but was to go to the benefit of 


the huſband. Chan, Rep. 26. 3 Car. 1. fol. 883. Ricklers v. 


| Herne. | 3 
Jo. ==. + If a man marries an executrix and waſtes the goods, it is a de- 
355 4 p. © vaſtavit in the wife; per cur. For it was her folly to take ſuch 


does not ap- huſband that would make a devaſtavit ; and by Jones J. if a re- 
pears Covery againſt baron and fenie be in a devaſtavit, if the baron ſur- 
Are. Lutw, Vives the wife he ſhall be charged, and if the feme ſurvives ſhe 
672. ſhall be charged ; but if the recovery be not againſt baron and 
4 — feme in the life of the feme and ſhe dies, the baron ſhall not be 
watte during charged. Cro. C. 519. pl. 20. Mich. 14 Car-. B. R. in caſe of 


the cover - Monnſon v. Bourn. 
tare, though 


the wafting of the baron ſhall charge her if the ſurvives; adjudged. 2 Lev. 145. Trin. 27 Car. 2. 


B. R. Horſey v. Daniel. 


S. C. cited 4. The wife when /ole bought good: for money, and after mar- 


«1 = ried, and died. The goods came to the huſband's hands after her 
Cates in E qu. death, but the debt remained unpaid ; the bill was by the creditor 
ben dn to diſcover the goods. Defendant demurred, but over-ruled by 
375. Hill, : hs 
8735: in change the law in that point. Chan. Caſes 295. Mich: 28 Car, 


tied, 2. Freeman v. Goodham, 


Stanford, who obſerved that the goods never coming to the huſband's hands till after the wife's death, 
made it a very hard caſe upon the creditor, and probably occaſioned the jaying of the Ld. Nottingham, 
but that even there he over- ruled a demurrer to a bill for the diſcovery of the goods, and it does not 
appeas what became of the cauſe afterwards. 


8. If Buſband and wife have judgment in ſcire facias for a debt dut 


to the wife, the benefit thereof ſurvives to the huſband ; for the 


judgment is joint, and therefore ſhall ſurvive ; if the huſband 


outlives the wife, he ſhall have the benefit of it; and if the wife 


vutlives the huſband, ſhe ſhall have the ſame benefit of it; per 
Holt Ch. I. but Rookſby J. doubted. Comyns's Rep. 31, 32. 
Mich. 9 V. EL B. R. Anon. . 9 * ; 


h 6. Baron 


pouſals, as after during the feme's life; but after her death action 


the lord chancellor, who with ſome earneſtneſs ſaid he would 
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6. Baron by reputation only, as where the marriage vas by a mere 
layman, (a ſabbatarian) is not intitled to admin/{ration ts the qwife. 
1 Salk. 119. Heydon v. Gould. 9 Ann. coram delegatis at Ser- 
jeant's Inn in Flect-ſtreet. | 
7. A ſeme dum ſcla gave a bond, and then married. The huf- 
band became bankrupt. The bond-debt is difcharged by the bank- 
ruptcy of the huſband, ſo that if he dies ſhe ſhall not be further 


chargeable; per Parker Ch. J. who declared the judgment of the 8 


court as to the firſt part, and his own opinion as to the Jatter 
part. 10 Mod. 243. &c. Trin. 13 Ann. B. R. Miles v. Williams. 

8. Bill by the heirs and reſiduary legatees of Sir W. Milman 
againſt Lady Milman, executrix of Sir W. M. to have an account 
of the teſtator's eftate. It being proved in the cauſe, that Sir 
W. M. being very old and infirm fer 7 years before his death, did nat 
receive money himſelf, though he ſigned receipts, and executed leaſes, Oc. 
but the money was uſually paid to Lady Milman, his wife. Cow- 
per C. decreed Lady M. to account for what money the received 
for 7 years before her huſband's death, but the maſter ſhould be 
eaſy in taking the account, and allow for houſe-keeping, &c. 
without vouchers, MS. Rep. Mich. 2 Geo. Buckle v. Milman. 


(E. a. 7) Where the Feme reſerves the Power of her 
own Eſtate. Caſes relating thereunto. 


. A is bound to do ſuch af as feme-covert fhall direct; ſhe may 


give direction without afſent of the baron, and if baron 


lliſcaſſente, yet the declaration and direction of the wife ſhall 


guide the caſe, and ſhall be cauſe to forfeit or ſave the bond. 
And. 182. pl. 217. Paſch. 30 Eliz. Arg. in caſe of Forſe v. 
Hembling. h | 
2. M. (a feme ſole) made J. S. and W. R. (truftees of 1001. 
of hers) to enter into covenant and bond to leave 1001. to pay to 
whom fbe ſhould appoint, and for want of appointinent, then to pay it 
to taws grand-children ; afterwards (being married) fbe made J. S. 
and W. R. to cancel the covenant and bond, to make void this her 
intention, yet decreed to be made good to the plaintiff, (the 
grand- children ſuppoſe). See Toth. 162, where this is imper- 
fectly reported, cites 10 Jac. or Car. C. B. fo. 442. Atwood v. 
Stubbs. (quzre). 8 | 
3. Debt upon obligation conditioned, that if defendant ma 
ſuch a widow, who was poſſeſſed of divers goods of her fit huſ= 
band's, and his children's, he fhould not meddle with them, but that ſhe 
and her children might enjoy them without interruption from him. 
Upon performance of covenants pleaded, plaintiff aſſigned for 
breach, that the firſt huſband was poſſeſſed of ſuch ſheep and 
goods, &c. and that the wife had them before marriage, and 
that after marriage the defendant, ſuch a day, took the ſaid goods 
into his hands, and yet detains them. After verdict it was 
moved, that no ſufficient _ is alleged; for it is not 
; in 3 | tha: 
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that the huſband made any diſturbance; for by the marriage the 
goods are in the huſband, and it is net be cu, that he di{urbed the 


wife's enjeyment of them; and of that opinion were Hyde and 


Jones J. but Whitlock and Crooke e contra, and that the breach 
is well aſſigned ; for by alleging the taking and detaining the 
goods, is ſuppoſed a taking and detaining them from the Wife, 
and iſſue being found for the plaintiff, the court intends it an un- 
juſt caption and detention, contrary to the agreement. And af- 
terwards Hyde mutata opinione upon reading the books, was of 
the ſame opinion, whereupon, abſente Jones, it was adjudged 
for the plaintiff, Cro. C. 204. pl. 9. Mich. 6 Car. B. R. Crowle 
v. Dawton. 

4. The wife before marriage, by indenture between her and the 
intended huſband and two truſtces, aſſigned over all her real and 
perſonal eſtate to her own diſpoſal. After marriage fbe borrows 

money, and furniſhes a houſe, of which ſhe had defired her baron to 
take a leaſe, but declared the would defray the whole charge, and 
would have the diſpoſal of the goods as her own. 'The wile 
died, having difpoſed of 10001. to the baron, which was decreed 
to him, and that he be diicharged of paying for the goods, rent, 
&c. of the houſe, or of the 400 l. borrowed, of which ſhe had 
given him 2001. preſently upon the borrowing of it, and to re- 
turn to the baron ſome jervels given by him to the awife before marriage, 
which were not to be accounted any part of her eſtate, whether 
f 131 3 the cift was before or after the indenture aforeſaid, ſhe having on 
her death-bed declared they belonged to the baron, and that the 
truſtces be indemnihed obſerving ſuch directions. Fin. R. 
108. Hill. 25 Car. 2. Blyſſe v. Sayers, Cherry, and Par- 
tridge. 

5. Fowles upon his marriage with counteſs of Dorſet enters 
into articles, that countels of Dorſet ſhould have and enjoy her 
eſtate to her ſole and ſeparate uſe, and that ſhe ſhould diſpoſe of 
the ſurplus of ſuch eſtate by any writing under her hand, &c. 
Counteſs of Dorſet lays up a conſiderable ſum of moncy out of 
her ſeparate eſtate, and buys land with it, and makes an appoint- 
ment purſuant to the power, and diſpoſes of the land ſo pur- 
chaſed to a ſtranger. After her death Fowles prefers his bill to 
have theſe lands, and Ld. Jefteries decreed, that he ſhould have 
the lands as purchaſed with his wife's mon ey; but this decree was 
aſterwards reverſed in dom. proc. becauſe bought with the money 
raiſed cut of the ſeparate eſtate of the wife, which the had a 


power by the articles to diſpoſe of. Cited MS. Rep. 1 Geo. in the 


* of PETTS v. LEE, as a caſe in Ld, C. Jefferies's time, þ owles 

. the Counteſs of Dorſet. 
Gilb. Equ. 6. In fuch cafe the huſband being much in debt, and to d:/- 
Rep. 83- charge his goods going ts be taken in execution, ſbe gave a note to pay the 


5. C. re- 
3 delt out of her own ſeporate eſtate, and accordingly the action 


tacem verbis, Was diſcharged, On a bill againſt baron and feme, the baron 


ne could not be met with to be ſerved with a ſubpœna, but the wife 


9 . Was inforced by attachment to anſwer without him, he being 
| my 
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__ a party only for conformity. Ch. Prec, * pl. 249, Hill. 8. C. cites 
711, Bell v. Hyde. no book. 
7. Covenant tiat the wife ſhall diſpoſe of her perſonal eſtate, And the 

does not txtend t what ſhall come to her after her marriage. MS. ns 

Tab. March 11. 1711. Pilkington v. Cuthbarſton. ice of 


| : | Ler perſonal 
etate, which only compre! ended the + fey eſtate ſhe had before marriage, gets ino jj ſton of 2 


conſiderable perſonal eſtate in a priv ate manner upon the dab of her father, and conccali it jrom 5M 
huſband, and afterwards by will diipojes of it to charities, yet decreed that what was fo concealed from the 


hutband thatl not be made good to him fo as to diſappoint tlie Charic.esz: MS. Tab. S. C. 


8. It being agreed between the * 5575 e 7 marriage, that 
the huiband ſhould have only fo much of the wife's eſtate, aud that [he 
ſhould have liberl 'y to diſpaſe if all the eitate be, des, which fhe ſhould be 
intitled to by her laſt will in writing, Dec it was reſolved, that 
50001, which fell to her after marriage by the death of ner 
brother, ſhould not go to her huſband or his executors, but that 
the wife ſhould have the power of diſpoſing thereof, though at the 
time of the articles ſhe had not any right or interelt therein, and 
although at that time ſhe could not grant or releaſe the fame ; for 
this being a covenant ſhall enure according to the intent of the par- 
ties, and extend to a right in futuro, where it is the apparent intent 
of the parties that the huſband ſhould have no more than the ſum 
expreſsly mentioned, whatever happened; by Ld. C. Cowper. 
MS. Rep. Hill. 1 Geo. Petts [alias Potts] v. Lee. 

9. The feme by ſuch power conlented to by the huſband be- 
forchand, conveyed her real eſtate to truſtees, and a aſſigned all her 
bonds and mortgages to her ſeparate uſe ; but after the marriage ſhe 
permitted her huſband conſtantly to recetve the iutereſt without any com- 
f/aint to either debtors or truſtees, and about 10 years after the 
marriage the hufband died. Ld. C. Macclesfield decrced the exe- 
cutors of the huſband to make good any part of the principal 
money due_on any of the ſecurities, with intereſt, from his 
death; but as to the intereſt received by him during the cover- 
ture, as it was again/? common right for the ⁊viſe t9 have a ſeparate 
property from him, (they being in Jaw but as one perſon) /e all 
reaſonable intendments and pretumptions are to be admitted againſt [ 132 ? 
e wife in this cafe, and the not having in fo long a time _ 
7 complaint, her conſent ſhall be intended and be conſidered as 
gift, and that any other conſtruction might have put him ar 
great hardſhips, 2 Wms,'s Rep. 82. pl. 18. Mich. 1722. Powell 
v. Hankey & Cox, 

10. The wife having reſerved pores over her own eſtate, and 
veſted the ſame in truſtees, cor-ſented to ſell 10 l. a year, part of ber 
land of inheritance for 200 l. which the huſband having received, he 
therewith founded a charity for poor widows, and gave a bond for 
it to the wife's truſtees, to be paid to them within 3 months after the de- 
ceaſe, for the benefit of ber executors. 1.4. C. Macck; esfield held thar 
this thould bind the wife, and was a waiving the intereſt of the 
2001. for her lite, and if ſhe would avoid this bond the muſt 
prove fome fraud in gaining her acceptance thereof; that this 


being her ſeparate eſtate, ce mii prima facie be locked upon as 2 
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fame ſele, and that it was as if a feme ſole had accepted ſuch bond 


which would have bound her; beſides it might well be ſuppoſed 
that ſhe contributed to this charity, it being to her own ſex. 
2 Wms.'s Rep. 82. 85. pl. 18. Mich. 1722. Powell v. Hankey 
| & Cox. 
And where 11. A bond given by a feme-covert (having a ſeparate eſtate) 
He had made upon her borrowing money, was inſiſted to be merely void; ſo 


ber co, and 
gave fevera? that after ſix years it amounts to no more than a loan of fo much, 


pere and and that a demand then of it is barred by the ſtatute of "ar 


_—_ =o tions; and the matter of the rolls agreed that the bond was void; 
bl 


ade A. ard but he ſaid, that in this cafe (ſhe being dead, and a bill ene 
H. ex:cutors, brought againſt her executors and her huſband) all her ſeparate 
and Ifke- 

eftate vas a truſt c/tate for payment of debts, * a truſt is not 


wiſe tte 14. 

bard bad poſe Within the ſtatute of limitations. 5 Wins.” 3 Rep. 144. Trin. 
. 1723. Norton v. Turvil. 

elf of ſame 

of ber mon'y. The maiter of the rolls ſaid, it ſeemed as if the plaintiff ought to be at liberty 20 pro- 
tecure 2:1, in order to be paid out of the ſeparate eſtate left by her; t which purpoſe ſuch part thereof 
as is undiſpoſed by the will ought to be firſt applied, and if not ſufficient, then the creditors ſhould be 
paid out of the money-legacies ; and if thoſe are not ſufficient, all the ſpecific legacics ought to con- 


tribute in proportion. 2 Was. s Rep. 145+ Norton v. Lervill. 


MS. Rep. 12. A. by will gives 2 2 legacies to his daughter B. of 5001. each, one 


Mich. 1734. of them for her ſole and ſeparate uſe, ſhe being married without a ſet⸗ N 


Hailey v. 
Badham. tlement. Decree for placing out the money for her benefit. The 


huſband, upon petition to Ld. C. Macclesfield, obtained an order 


for one 500 l. and the other 5001. by conſent to be laid out for 
the ſeparate uſe of the wife. The huſband and wife, ſhe being 
109, join in an aſſigument of the laſt 5 ol. to fecure a debi 13 H. 
the plaintiff, and the huſband becomes bankrupt. H. brought a bill 
againſt the aſſignees of bankruptcy, and huſbanq and w * ; and 
Ld. King decreed the aihgnment good, and the refidue to be paid 


to the aſhgnees. The wife rehears, &c. alledging that ſhe was 


poor, and not able to produce the order of Ld, Macclesfield, 
Objected, that the aſſignment was good, it being of her ſeparate 
_ eſtate, though under 21; and that infants may "execute a power 
by an attorney, &c. Ld. Chancellor, as to that objection that the 
order was voluntary, and did not bind creditors, ſaid that is a 
hard cenſure on the proceedings of the court, and ſuch ſettle- 
ments are uſua! practice, and this here is according to the will. 
Where the huſband makes a voluntary proviſien for the wife, io lake 
place after his death, it has been adjudged fraudulent ; but here it 


is ſet apart immediately. As to the aſſignment itſelf, he admitted 


that if feme had been ſole it had not been good, but void; but 

the caſe is ſtronger, becauſe ſhe was a feme-covert. And though 

in caſes of meer powers or authorities infants may execute, be- 

cauſe nothing moves from them, yet this is an intereſt, and can 

L 133 J no more be departed with in equity by an infant, chan by an in- 
fant's aſſignment of a legal eſtate at law. Decree varied. 

13. A woman having lands and a perſonal eſtate, before mar- 

riage conveys all her eſtate to her ſeparate uſe, to which the hu/- 


band was a party ; and he covenanted that he would not interfere with 
it. 
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it. On this eſtate ſo conveyed, there was a mortgage for 300 I. 


evhich, before the conveyancers, he verbally promiſed to diſcharge. 


During the coverture the mortgage was aſſigned over, and he cove- 


nanted thus, that I or my wife ſhall pay it. The hutband and ſhe 


lived with great affection together, and he conſtantly received all 


the profits of this ſeparate eſtate. He died, having never paid off 
the mortgage, Icaving children, which he had by a former ven- 
ter, fortunes : theſe the wife maintained after his deceaſe. The 
wife brings her bill; 1ſt, That the effects of the huſband ſhould 
be applied to the redemption of the mortgage. 2dly, To have ac- 
count of the profits of her ſeparate eſtate, received by the baron. 
zdly, To have an allowance for the maintenance of his children 
after his deceaſe. It was decreed, that the huſband's effects 
ſhould not be charged to redeem the mortgage, nor be account- 
able for the profits of her ſeparate eſtate received by him; and 
that the maintenance ſhould be counterbalanced by the intereſt of 
their fortunes. And "pon a rehearing the Ld. C. ſaid, that 
there is no foundation to charge him with the payment of the 
mortgage; for by the fatute of frauds it is no charge, unleſs reduced 
into writing : all is at an end when there is an agreement in 
writing; all the converſation was only as previous ſteps. This 
is the ultimate ſettlement of the whole affair on mature conſide- 
ration of every thing; as between him and the mortgagee he 
might be charged, but not by the wife. As 7o the receipt of the ſe- 
parate maintenance, if they lived together amicably, it ſhall be looked on 
as done by her conſent. As to the maintenance, ſhe has taken it 
upon herſelf; and it does not appear to me but the intereſt 
is ſufficient for that purpoſe. Decree afhrmed. Select Caſes in 
Chan. in Ld. King's Time, 20, 21. Trin. 11 Geo. Chriſtmas vs 
Chriſtmas. MO. 


(E. a. 8) Pin-Money. Caſes relating thereto. 


. WY HERE the huſband, during his cohabitation with the 
| wife, makes her an allowance of ſo much a year for her 
expences, if ſhe out of her own good houſewitery ſaves any thing 
out of it, this will be the hutband's eſtate, and he ſhall reap the 
benefit of his wite's frugality, becauſe when he agrees to allow 
her a certain ſum yearly, the end of the agreement 1s, that 
ſhe may be provided with clothes and other neceſlaries, and 
whatſoever is ſaved out of this redounds to the huſband ; per 
Ld. K. Finch. Freem. Rep. 304. pl. 373. Trin. 1674. in Lady 
Tyrrell's caſe. | | 

2. A term was created on the marriage of A. with B. for 
'raſing 2001. a year for pin- money, and in the ſettlement A. co- 
venanted for payment of it. There was an arrear of one year at 
A. death, which was decreed, becauſe of the covenant to be 
charged on a truſt-eſtate ſettled for payment of debts, it being 


in arrcar for one year only; ſecus had it been in arrear for 
| | | 5 ſeveral 


Abr. Eu. 
Caſes, 66. 
pl. Is — * C. 
But the 
court allow- 
ed a year 
and 3 quare 
ters where 


the whole 
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wy moved fevetal years. Chan. Prec. 26. pl. 28. Trin, 1691. Oilley v. 
co rde mar- hy f 4 

rear ; and Oilley. 

that between huſband and wiſe, who lived well teg ether, 3 quarters of a year made but little difference. 
AN. Egu. Caſes, 140. pl. 7. Mich. 1728. Can of Warwick v. Edwards. 


B- The plaintiff” s relation (to whom he was heir) allowed the 
wife pin- money, which being in arrear, he gave her a note to this 
purpoſe; „Ian indevted to my wife 100 I. which became due to her 
ſuch a day. Aker Y Þ:s will be makes proviſion out of his lands for 
payment of all his debts, and all monies which he owed to any perſon in 
rruft for bis xvife ; and the queition was, whether the 100 l. was 
to be paid within this truſt; and my Ld. Keeper decreed not; 
for in point of law it was no debt, becauſe a man cannot be in- 
debted to his wife, and it was not money due to any in truſt for 
her. Hill. 1701. between CoxNWALI. AND THE Earr or Moux- 
TAGUE. But quære; for the teſtator looked on this as a debt, 
and ſeems to intend to provide for it by his will. Abr. Equ. 
Cates, 66. pl. 2. 

4. Where the wife has a ſeparate allowance made before mars 
riage, and buys jeawels with the money ariſing thereout, they will not 
be aſſets liable to the huſband's debts. Chan. Prec. 295. pl. 232. 
Trin. 1710. Wilſon v. Pack. | 

5 Where there is a proviſion for the wife's ſeparate uſe for 
e/cthes, if the huſband finds her clothes, this will bar the awife's 
claim; nor is it material wheth ws the allowance be provided out of 
the eſtate which was original! ly the huſband's, or out of what 
was her own eſtate ; for in both caſes her not having demanded it 
ſor ſeveral years together, ſhall be cane a conſent from her that 

| he faguld receive it; per Ld. C. Macclesfield, 2 Wms.'s Rep. 82. 
84. pl. 18. Mich. 1722. Powell v. Hankey & Cox.—And to the 
ſame purpoſe his lord{hip cites (Hill. 1712.) the caſe of Judge 
% N and the Biſhop of 5: liſbury. 

So where 50 J. a year as reſerved fer clithes and private ex- 

Pa $ ſecured by a term for years, and 10 years after the huf- 
band died, and ſoon after the wife died, the” executors in equity 
demanded zool. for 10 years arrear of this pin- money; but it ap- 
pearing that the 57 tand maintained her, and ns prof that | FU ever de 
manded it, the claim was diſallowed. 2 Wms.'s Rep. 341. pl. 98. 
Hill. 1725. Thomas v. Bennet. 


EI a. Ry Feme relieved againſt the Ads of the 
Baron. 


; T* N aſliſe, if a man ſei/ed in ure uxgris leaſes the land to B. for 
life, and after grants the 28 to F. in fee, and dies, and 
after B. dies, the entry of the feme is lawful; for there was no 
diſcontinuance but for the life of B. for the reverſion in fee is not 
diſcontinued becauſe the barn died v ore the tenant for life, fo that 
the 
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the reverſon vas not executed in his life. Br. Diſcont. de Poſſeſſion, 

pl. 15. cites 28 All. 6. | 

2. 6. No fines feoffment, or other aft done by At common 
the huſband only, of any lands, Fc. being the inheritance or freehold law, it a 

of the wife, during the coverture between them, ſhall make an diſcon- IR 
f 90 20%, dit g the coverture between them, fo y aifcon- of lands, 
fiutiauce thereof, or be prejudicial to the avife or her heirs, or 10 ſuch as in right 
as fhall have right, title, or intereſt to the ſame by the death of ſuch pigs _ 
23 . . we * an 
awife; but that the ſame wife cr her heirs, and ſuch other to whom thereof in- 


ſuch right ſhall lawfully appertain after her death, may enter into the feoſted ano- 


fame according to their rights and titles therein, any ſuch fine, Wc. to hrs —_ 
the contrary notæuiliiſtanding : fines levied by the huſhand and wife, the ſeme 
aohereunto fhe is party or privy, only excepted. could not 

| enter, but 
was put to her action, which was called a cui in ita, &c. Litt. ſ. 594. But now in all caſes 
eohre the feme might bave cui in vita at the common law, ſh: foal! enter by the purview of * this Pature ; 
and where the iſſue could not have ſur cui in vita or formedon, in fuch caſe he ſhall not enter within 
the remedy of this ſtatute; and therefore if the baron has ifſue, and aliens, and the feme dies, che 
Hue thall not + enter during the life of the baron, becauſe at the common law he had no remedy to 
recover the land during the lite of the bacon, and the words of the act are according to their rigbt or 
title therein. Reſolved 8 Rep. 72. b. 73. a. Paſch. 7 jac. Greneley's caſe. Mo. 58. pl. 162. 
Paſch. 6 Ehz, it was ſaid by Dyer, upon the ſtat. of 32 f. 8. cap 28. the words of which are, that 
« 4%, recoveries ard diſccrtinuances, and alicnations, Se. fall be wtte rly 9, and ef 10 effect; but thae 
« the d fomer, after the death of their barns, may enter; that theſe laſt words of the ſtatute have 
intendment to abridge the words precedent; for if after ſuch alienation the baron and feme are di- 
vorced, and the baron dies, the is pur to her writ of cui in vita ante divortium; and yet the 
words of the ſtatute are, that „ ſuch alienation ſhall be void; but this ſhall be intended to take 
away the writ of cui in vita. I do not obſerve the words of {recov*:ies and alienations being void 
and of no effect) in the ſtature. |} 4 Le. 104. pl. 210. in the time of Q. Eliz. C. B. lavs, 
note by Dyer upon the words or tat. 32 H. 8. cap. 28. „ that a feofiment of the lands of the 
« wite ſhall nat be a diſcontinuance; but that the wife may enter after the death of her huſband," 
that this is an abridgment of the words precedent ; for in ſome cafes ſuch a feoftment is a diſcontinu- 
aiice; as if, after che feoftment they are d:worced, ſhe cannot enter, but is put to her writ of cui aun 


'divortiume 

It the Y and mates a ferffinent in fee of the lands of his wite, and after they are dizerced cauſa 
pracontractas, yet the woman may enter within the purview of that ſtatute, and js not driven to ber 
wit of cui ante divortium, as ſhe was at the common law; albeit the entry be by ſtatute given to the 
wife, and now upon the matter ſhe never Vas has lawful wite 7 but it ſufficeth ſhe was his wife de facto 
at the time of the allenation, and where her huſband dieth ſhe canno be his wife at the time of the 
entry. Co. Litt. 326. 2. ———38 Rep. 73. a. in Greneley's caſe, S. F. The feoffment was made 
during the coverture between them, and though the ſtatute ſays { but that the ſame Wife, &c.\ this is 
to be intended of her who was his wife at the time of the alienation; for when the baron is dead, is 
is not then his wife, but is called his wife only to Geſcr.be the perton that ſhall enter; and the Faryuce 
dtes not ſay that (the wife ſhall enter after the death of her baron), but ſays generally that (ſhe ſhall 
enter according to their right ard title), be it in the life of the baron after divorce a vinculo matrimenii, 
or after his death, ——- Mo. 58. pl. 164. Palch. 6 Eliz. lays that in {uch caſe the is put to ker writ 
of cui ante divortium, | 


＋ Co. Litts 326. As Ss P. 


3. Baran alone levies a fine of the land of the ſeme with pro- Withour 


clamation. The baron dies, and 5 years paſs. The feme is 8 11 
barred, Arg. 2 Roll. Rep. 410. cites 5 E. 6. 72. hae foo 

| 5 ever; per 
opinionem curize, notwithſtanding the ſtat. of 32 H. 8. cap. 28. which does not limit any time of 


entry, &c. but this does not reſtrain the general law made by the ſtat. 4 H. 7. of fines with proclama- 
tions; and the ſtat, 32 H. 8. ſpeaks of tines only, without Pp elamations. D. 72. b. pl. 3. Mich. 
6 E. 6. Anon. S. C. cited, and S. P. refolved, 8 Rep. 72» b. Paſch. 7 Jac. in Greneley's caſe. 
m— C0. Litt. 326. a. S. P. , 


4. Where the baron and feme are foint purchafors in tail, the Mo. 28. 
remainder le the feme in fee, and the baron aliens by fine without his Pl. Tits. n. 
feme, and dies. It was held clearly by the 2 chief juſtices, Anon. S. F. 
Stamford and Dyer J. to be within the ſtatute which ſpeaks of beld accord. 
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the _—_ alienation of the inheritance or freehold of the wife. D. 162. 2. 
Co 


Lia. 320. pl. 48, 40. Trin. 4 & 5 3 NI. Wingticld V. Littleton, 
* 


S. P. 8 Rep. 72. a ra scaſe, S. P. 


5. A j:int efate to the baron and feme has always been taken 
to be within theſe words (jus uxoris), and yet it was not only or 
barely jus uxoris. 8 Rep. 72. a. per cur. and fays that accord- 
ing to this reſolution it vas adjudged in BEaumoxT's cas, and 
that with this agrees D. 191. b. pl. 22. Mich. 2 & 3 Eliz. Haw- 


try's caſe, 
Pendl. 2 6. Baron and feme are j9:;ntly ſciſed in tail, remainder 4 He ba- 
Fi 257.8. C. „ 
accordingly. 
—D. 351. mating. The heirs af their bodies are barred by the ſtatute of 32 
b. pl. 24 H.8. of fines, but not the ſeme; for ſhe is not within it. And. 


I, Po mmnm_ 


S Pep 72. 39+ Pl. 101. Mich. 15 & 16 Eliz. Anon. 

a. b. eſo jved that by ſuch fine, or if the baron commits Eigh treaſen, _ 5 es, and the ſeme before 
9: ger entry dies, the itfue is barred. Dal. in Kelw. 205. a, 5. pi. 7. Bendloes ſeemed of opi- 
nion, that it the feme had entered the fine had been avoided ; but the other juſtices e contra, 


Mo. 596. If a man /eiſed of copyhatd Iand in right of his wife, ſurrenders 
1 5 , s 
1 17 ol T5 uſe of ans ther in jee who is agmitted, and the baren ater, 


this is no diſcontinuance to the feme nor her heirs, but that the 
all ra- quſ- may enter, and ſhall not be put to her cui in vita, nor the heir to 

TS” his ſur cui in vita. 4 Rep. 23. pl. 4. Paſch. 35. Eliz. B. R. Lul- 
Unuance, lock v. Dibley. 
tecauſe no 
Fever, we, wade of ſuch Ay, rer can a evarrarty be anrexe'd te it, for the benefit whereof a diſcon- 
ntuznce is aimitted. And the cafe of Fox ty v. Cor, Mick, 32 .& 33 Eliz. Rot. 937. was 
cited to have been adjudged no diſcontinuance. And all the juſtices took it that it is not within the 
letzer nor equity of the ſtatute of 32 1H. S. which gives entry to the feme and her heirs againſt the 
eifcontinuance of the baron. —- Put Cro. J. 105. pl. 44. Mich. 3 Jac. B. R. in caſe of Corr 1xs 
v. Caxcrr, where the quetion was upon a ſpecial verdict, Walmſley J. held that it was a diſcon- 
tinuance, notuithſtanding the calc in 4 Rep. 23. a» No judgment was given here, but they pleaded 
de NOVO. 


As no one 8, By the words {/uch other 10 1 fuch right /hall 3 af- 
8 * ter ker death ) the entry of him in the reverſion or remainder 1 15 
the wife preſerved. Co. Litt. 3 26. a. 
enters firſt, 
x ſhall benefit thoſe in adder alſo, though the ſtatüte ſhould be thought to be made only for the 
g2-4 of the wives directly; fo clearly here the words give entry as well to others as to the wives and 
their heirs; per Hobart Ch. J. hut ſaid he was of opinion, that it a wife being ſeiſed in fee after ſuch 
alienation of the huſband, ſhould dic without heir, that the Id. by“ eſcheat ſhuuid not be within the 
zemedy of this ftature, Hob. 267. 

* Hob. 243. Hobart Ch. J. calls the entry of Id. by eſcheat an irregular entry, and ſays the com- 
mon law will not extend to inegular entries that were given by tpecial Ratute, dieting from the rea- 
tons of the common law. | 


2 b. 9. Where the huſband and wife are jointly iſed to them and 
ley's K their heirs, of an eſtate made during coverture, and the huſband 
S. P. re. makes a feoffment in fer and dies, the wife may enter by this ſta- 
ſolved; bu tute. And ſo it is if the feoffment be made by the huſband 


ſuffers a and wife, though the words of the ſtatute are (by the huſband 
| common re only for in ſubſtance this is the act of the huſband only. Co. 


eovery ant 
ger keys Titt. 326. a. 


, the lame is baited, ang cannct enter by force of this ſlatute.— Co. Lit:, 326. 4. S. P. Ir 


ren in fe. They have ue. The baron levies a fine with procla- 
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10. If the huſband cauſes præcipe quod reddat upon a faint title to 
be brought againſt him and his wife, and ſuffers a recovery without 
any voucher, and execution to be had againſt him and his wife, yet 
this is holpen by the ſtatute ; for this by conſtruction is the act 
of the hutband, and the words of the ſtatute be made, ſuffered 
or done. Co. Litt. 326. a. | 

11. The huſband is tenant in tail, the remainder to the avife in 
ail. The huſband makes a fraſfiuent in fee. By this the huiband 
by the common law did not only diſcontinue his own eftate tail, 
but his wife's remainder ; but at this day after the death of the 
huſband without ifſue, the wife may enter by the ſaid act of 32 
H. 8. Co. Litt. 326. 2. ; | 

12. B. and his wife being ſeiſed in ſpecial tail, remainder t B. in 
fee, B. alone levied a fine to Id. 6. in fee, which eſtate came to 
the earl of H. in fee. B. having iſſue, died, his wife entered; 
the earl of H. confirmed the eſtate in the wife, habendum to her 
and the heirs of the body of her and her huſband. And it was 
ruled that the confirmation wrought nothing, becauſe the had as 
great an eftate before. And alſothe iſſues could not be made in- 
heritable which were before barred by their father's fine, and the 
eſtate tail, as againſt them, lawfully given to another. And it was 
further reſolved by way of admittance, that if the remainder in fe? 
had net been to B. himielf, but 5% a flranger, the entry of the wife 
had reſtored that remainder to the ſtranger, and had left nothing 
in the cogniſee, but a mere poſſibility; fo the “ hath the tail not 
only to herſelf, but to the benefit of other eſtates growing out of 
one root with his. And yet during the life of B. the intail had 
been barred, and all had been in the cogniſee, and the wife had 
had nothing but a poſlibility vice verſa. Hob. 257. Hobart Ch. J. 
Cites 9 Rep. 140. [138. b. &c. Paſch. 10 Jac. in the court of 
wards] Beaumont's calc. 
10 ſuppreſs 2 wrong, and to give 


it Was adjudged to be within this ſtatute. 


13. Twifden ſaid he had a cafe from my lord Kelinge, where 
a feme covert infant /evied a fine, and her friends got a writ of ex- 
ror in the huſband's and her name. That the court wanid not /uf- 
fer the hujband to releaſe, but Hale taid he could not tee how that 
could be avoided ; but he had known that in fuch cafe the court 
would not permit the huſband to + d;/avory the guardian which they 
admitted for the wife. Vent. 209. Patch. 24 Car. 2. B. R. in 
Lady Prettyman's cafe. | 
14. A feme covert was a midwife, by which ſhe got a great 
deal of money, and alſo bought and {7/4 gizds as a teme ſole mer- 
chant, and put out ſeveral ſums at intereſt in truftees names, the huſ- 
band having agreed by articles, that as ſhe got it ſbe might diſpoſe of at 
at pleaſure, allowing him a maintenance, which the'always did, and 
ſhe had no maintenance from him tor 18 years, but marntained 
him, herſelf, and four children all the time, and portioned out tue 
daughters, and paid her huſband's debts, and fo diſcharged him out of 
priſon. Afterwards he aſſigned all his real fecurities of land and 


money, 
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money, and all "TH perſonal eſtate to his daughters huſbands, ana 
made them his attornies to ſue for, &c. the ſame, and the truſ- 
tees ſhould ſtand intruſted for the huſbands in equal moieties, 
bur to allow the huiband and wite 201. per- ann. On a bill by 
the ſons-in-law againſt the truſtees and their father and mother, 
it was by content of all parties decreed that the ſaid eſtate ſhould 
be divided into moieties, one to the plaintiffs, and one to the 
mother, or to whom ſhe ſhould appoint, and that the plaintiffs 
and the mother ſhould pay her hutband 201. a year for his life; 
and that ſo much of the aſſignment as gives the plaintiffs all the 
eſtate of the father and mother be diſcharged, and that the mother 
keep and diſpoſe of. what the has by virtue of this decrce or other- 
_ wiſe, and what jic ſhall after acquire by her induſtry, either by 
gift, or by her will without uy controul of the plaintiſſs or her 
huſband, as a femc tole may do. Fin. Rep. 56. Hill. 25 Car. 2. 
Ward v. Summer, and Davis and al. 

15. Feme joins in a mortgage with her baron, and evies a fine 
to har dower ; in conſideration whereof, the baron agrees that the 
Wife ſhall have the redemption. The huſband mortgages the eftute 
twice more. The court thought this agreement traudulent as 
againſt the ſubſequent mortgages, io far as to intitle the wife to 
the whole redemption ; decreed per North K. that if the wite 
ſurvive the huſband, the ſhould have her dower, and that without 
being obliged to bring her writ of awwer. Vern. 294. pl. 287. 
Hill. 1684. Dolin v. Coltman. 

16. Bill againſt baron and feme as executors fer a legac v. The de- 
fendants anſwer, and witneſſes are examined, and publication 

paſſed. Baron dies. Per cur. here is no abatement, and the wife 
mall be bound by the anſwer and depoſitions; but in cafe of the 
wife's inheritance it might be otherwiſe. 2 Vern. 249. pl. 2 34. 


[138 J Mich. 1691. Shelbury v. Briggs. 


Be where 17. A. on marriage gives bond /2 leave his wife worth 500 I. or a 
2 bend was third part of kis perſonal eltate at her election. A becomes barnk- 


Lede for rupt. Decrced that the wife come in as a creditor on the 500 1. 


Ft of a bond, and what * ſhould be paid in refpect thereof, to be put 


turn of mo- out at intereſt and received by the creditors during the lite of 
ney ': , the huſband, and if the wife ſurvived, then the money to be 


wife in caſe 


fe ſurvived Paid to her. 2 Vern. 662. pl. 587. Trin. 1710, Holland v. Cal- 
him, and the ford. 

huſband af- 

ter became a bankrupt ; per Lad. Ch. there can be nothing ſtopped by way of dividend out of the bank- 
rupt's eſtate, to anſwer il is contingent debt or demand when it gs Mich. 1723. Abr. Equ. Caics 


$4, 35. Chawell v. Caſſanet. 


(E. a. 10) Leaſes made of the Wife's Eſtate. Good 


Or ͤ not. 


The com- 1. 32 H. 8. 7 EASES made ly Bim that is ſeiſed in right of the 
. , 8 
ls a cap. 28. wife of inheritance, er jointly with his wife by pur- 


the juſtices chaſe during the 9 or before, ſball be good and fectual. And 


eue the wife ſhall have ſuch remedy for ite reut ier the death of her f, 


13 band 


a. 
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land the liſſar anainſt the lefſte, his executors and afſignees, as the huſ= where the 


A , 6 ; g ; baron and 
band leffir might have had. Proviſo that all leaſes made of land, Fe. gown 
vhereaf the inheritance is in the wife, all be made by indenture in Eis a leaſe be- 
and his wife's name, and ſhe.to ſeal e ſame, and the rent to be bote the ſta- 

. x R a : pi 2 tute 32 H 8. 
reſerved to him and his wife and to the heirs of the wife. And b, parol, te- 
the huſband fhatl not diſcharge any of the rent but only during coverture, 2 rent 

o them, 


unleſs by fine levied by bath. and per . 


ward3 the feme, when ſhe is ſole, receives the rent of the termor, that this ſhall not bind her from 


avoiding the leale unleſs it was by indenture, becaate her atlent was requiſite to the commencement of 


the leaſe, which ought to have been by deed. D. gt. b. ia a nota of the reporter, pl. 13. Mich. 2 
Mar. in cafe of Turney v. Sturges. 

There ace 9 things necetlarily to be obſerved. 1, The leaſe muſt be made by deed indented, and not 
by deed poll, or by parol. 2d!y, It muſt be mae to begin from the day of the mat.ng thereof, or from 
th: mating thereof. 3dly, If there be an od lee in being, it muſt be furrendered or expired, or ended 
within a year f the making of aleue, and the ſurrender muſs be abſolute, and not conditional. Athly, 
There muſt u be a double leaſe in Le at ene time, 28 it à leaſe for years be made according to the ſta- 
tute, he in the revertion cannot expulſe the leſſee and make a leaſe for life or lives according to the 
ſtatute, nor e converſo; for the words of the ſtatute be, make a leaſe for 3 lives er 21 pears, fo that 
one or the other may be made, and not both. Sthly, It muſt net excced 3 lies, or 21 years from the 
meking of it, but it may be for a le/Ter term, or fewer lives. Gthly, It muf? be of lands, tenements and 
bereditamenti, manurable or corporeal, which: are neceſſary to be Jetten, and zohercour a rent by law may 
be reſerved, and not of things that lie in grant, as advowſons, fairs, markets, franchiſes, and the like, 
whereout a rent cannot be reſ-rved. thy, It mult be 2 /ards or tenements, which bive mcſ commoriy 
been letten to farm, or occupied by the farmers thereof by the {pace of 20 years next before the leaſe made, 
ſo as if it be leiten for 11 years at one or ſeveral times within thoſe 20 years it is ſufficient, F 
grant by copy of court roll in fee for life or years, i: a ſuſſi. tere letting ts farm within this ſtatute, for he 
is but a tenant at will according to the cuſtom, and ſo it is of a leafe at will by the commen law ; but 
thoſe lettings to farm muſt be made by ſome ſeiſed of an eſtate of inheritance, and not by a guardian 
in chivalry, tenant by curteſy, tenant in dower or the like. Sthly, That upon every ſuch leafe 
there be reſerved yearly, during the ſame leaſe, due and payable to the leſſors their heirs and ſucceſ- 
ſors, &c. jo much yearly farm er rent, er mere, as bath been meſt accuſtomly yielded or paid for the land, 
dc. within 20 years next before ſuch leaſe made. gthly, Nor to any leaſe wo be made <vitbout impeach - 
ment of waſte z therefore it a leaſe be made for life, ive remainder for life, &c. this is nt warranted 
by the ſtatute, becauſe it is diſpuniſhable of waitc. But if a leaie be made to che during three lives, 
this is good; for the occupant, if any happen, ſhall be puniſhed for waſte. Co. }.itt. 24. a. b. 

Ejectment of a leafe of A. the huſband, Upon not guilty pleaded, a leaſe by indenture was 
ſhewn in evidence to the jury in the name of the baron and teme, and ſigned and ieaied by the baron 
and feme, and /etter of attorney by ihe baron and feme to deliver it upon the land, and he deltwered it 
in both their names; but becaule the declaration in ejefment was of a leaſe of A. eriy, and not in th 
wife's name, exception was taken; and per 3 J. the declaration is good; for the deV'very by the 
attorney is a void warrant as to the wife, and ſo it is the leaſe of the baron only. Put if the leaſe 
had been delivered en the land by the baron alone, it had been a good leaſe for both, ard the declara- 
tion ſhould have been accordingly; but now it is the leaſe of the baron only, and not voidable, bug 
void againſt the wife. Cro. J. 617. pl. 1. Mich. 19 Jac. B. R. Gardiner v. Norman, It is 
the leaſe of them both during the huſband's life. Cro. C. 195. pl 10. Mich. 5 Car. B. KM.. 
v. Hopkins. | | : : 

The huſband after marriage purchaſes to him and his wife and their heirs, and after without his 
wife, makes a leaſe for tixty years, at more rent than the ſame had been let for before, only it was 
* leaſed before in two parts and now in one. Per 3 J. againſt Hobart Ch. J. the leale is good, and 
not within the proviſo, becauſe it is nor the ſole inberitance of the wife, and the appointSent thereby is, 
that the reſervation ſhall be to them and the heirs of the wife, which is et intended of a j2int gate; but 
then the reſcryation ſhould be to both their heirs. Cro, C. 22, pl. 15. Mich. 1 Car. C. B. Smith 


v. Trinder. 5 
ES | : 5 
2. The wife nor her heirs ſhall not have liberty by this aft to avoid Fre wile 


k band and 
eny leaſe to be made of her inheritance by her huſband and her for 21 Vite ſeitel 
years or under, or three lives, whereupon the accuſtemable yearly rent in right of 

p . 8 7 < : the wife, 
for 20 years before is reſerved. | | 8 
to the uſe of themſelves for their lives, and afterwards to the uſe of the heirs of the ifs, provif that it 
ſpall be lawful for the lu ſband and wife, at any time during their lives, ta mane leaſe fer 21 
lives. Afterwards the wife being covert, made a {eaſe tor 21 years, and it was adjudg”s 
againſt the huſband, though made when ſhe was a feme covert; and though it was tae L 


by reaſon of the proriſo. Godb. 327. ple 419+ Paſch, 21 Jac, B. R. Anon. 
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=_ | Baron and Feme. 


Baron and ſeme joined in 4 leaſe, but ns rn? 2048 reſerwed therein. The queſtion was; if this wa! a2 


leaſe made by baron and feme. It is not like the cate of ſuch leaſe by an infant, for the baron had 
power, and the wife joining in the leaſe it is not void, for ſhe may affirm the leaſe by bringing a writ 
of waſte, or accepting fealty ; and adjudged accordingly. Hutt. 162. Hill. 4 Car. Aron. It 
is the leaſe ot the wife till ſhe difagrec. Cro. E. 112. pl. 9. Mich. 30 & 31 Eliz. B. R. Jackſon 


v. Mordant. 


Bern ard 3. If before the ſtatute 38 H. 8. the huſband and «fe had 
* ba made a pare! leaſe rendering rent to them, and the Fiſbaud died, 
Jeaje reſer+- and the wife when j5!e accepled the rent ; this ſhall not bind her 
* from avoiding the leaſe, unleſs it had been by indenture, be- 
— cauſe her aſſent was requiſite to the commencement of the leaſe, 
entered and ahi muff have been by deed. D. 91. b. pl. 13. Mich. 3 Mar. 
died. ho ſays, that this is the common opinion of all the juſtices at this 
Mts tay. 5 
caffe. The ; | 
ction of waſte, and counted of a leaſe made by the baron and feme. The de- 


iffue in tail brought a 
fendant picaded, that the baron and feme did nut demiſe ; iſſue was joined thereupon, and the matte: 


before found, and adjudged againſt the plaintiff, becauſe the feme had election to agree or diſagree to 
the leaſe ; and when fbe diſagreed, it was the ſam: thing as if it newer bad been the oft of ber who dif- 
agreed. And. 350, 351. cites it as the caſe of Thetford v. Thetford. | 
And. 220. pl. 239. Paſth. 28 Eliz, S. C. held accordingly. Sav. log. pl. 185. S. C. and 
the court held that this ſhall peter be taken to be the leaſe ot the teme, and this is proved by her diſ- 
agreement after her baion's death, and Herefore judgment was given againit the plaintiff, -—— Le. 192. 
274. Mich. 31 & 32 Eliz. C. B. the S. C. but reports it to be an action of debt; but Anderſon 
d, that by the wiie s diſagreement, and her occupation of the land after the death of her huſbang, 
Me had made it the leaſe of the huſband only. — 3 Rep. 27. b. 28. a. cites S. C. in action of 


waſte reſolved accordingly. 
And. 220. ſays the plaintiff declared of a leaſe by the baron and feme by deed indented, but the jury 


bund, that notwithſtanding the demiſe, the baron continued poſſeſſion and died; and the feme, after 
her baron's death, would not permit the !eflee to enter. But that after the death he entered and did 
the waſte, and the jury doubted; whereupon the court held that the baron and teme did not demiſe. 
—— Say. 109. pl. 185. though the plaintiff counted of a leaſe by baron and feme, yet he did not 
alledge it to be by deed ; and then the queſtion was, if the verdict, finding that it was by deed indented, 
had 1upplied that imperfection. But the opinion of the court was, that this ſhall never be taken to be 
the leaſe of the feme, becauſe her diſagreement after her baron's death proves it; and for this point 
Judgment was given againſt the plaintiff. Le. 192. pl. 274. S. C. it ſeemed clear to Anderſon, 
that the jury have found for the defendant, viz. non demiſerunt; tur it is now no leafe ab initio, be- 
caule the plaintiff has not declared upon a dred. 4 Le. 50. pl. 131. S. C. & S. P. held by An- 
derſon ]. accordingly But Le. 204. pl. 283. in S. C. Periam J. held, that though the plaintiff 
declares generally of a leaſe made by the huſband and wife, yet the jury having found that it is by in- 
denture, it is purſuant enough. 3 Rep. 27. b. 28, a. cites S. C. and that the jury found that 
It was by the deed indented ; but adjudged that by the diſagreement of the femey in judgment of law, 


It was the leaſ of the baron on!y. 
But in ſuch caſe, though the declaration in an ejeAment did not ſet forth that ſuch leaſe was made 


by deed ; yet upon a precedent of Paſch. 33. Eliz. Moſeley v. Gilbert, where the plaintiff counted 


of ſuch leaſe, and did not mention any deed, yet it was adjudged ; and the like in another caſe of Diggs 

v. Withers. The plaintiff in the principal caſe had judgment to recover. Cro. E. 481. pl. 15. Trin. 
$ Eliz. B. Childes v. Weſcot.—2 Rep. 60, 61. Hill. 41 Eliz. C. B. Wiſcott's caſe. S. C. 
judged accordingly. 8 . 


[140] 3 8 
Oro. E 215, 4. Huſband and wife ſeiſed of land in the right of the wife, 


— airing the huſband alone makes a leaſe 7 word for years ; afterwards the 
cordingiy; huſband and wife levy a fine, and after the wife and huſband both 
for being die. It was * holden clearly by the whole court, that the conuſee 


mace bY e ſhould avoid the Jeaſe. Le. 247. pl. 332. Mich. 31 & 32 Eliz. 


baron on y, 


it was odd B. R. Harvey v. Thomas. 
againſt the | ; 
ſeme, and no acceptance could make it good; and as it ſhall be void to the feme, fo it ſhall to the co- 


nuſee. 4 Le. 15. pl. 54. S. C. & S. P. by Wray Ch. J. but Gawdy e contra, becauſe the 


conuſee meddies with hs head itſelf, and an eſtate in the land is canveyed by the huſband, which-aone 
but the wife or her heirs ſhall avoid ; and if the wife, after her baron's death, accepts the rent upon 

S. C. cited 2 Rep. 77. b. as adjudged that the leafs 
ed only for 
conformity . 


duch leaſe, the leaſe is thereby confirmed. 
was determined by death of the baron, and the convice fall avoid it; for the baron join 
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conformity and neceſſity. 
the feme. Bridgm. 45. S. C. cited accordingiy. 
But Goldſb. 13. pl. 13. Paſch. 28 Eiiz. 


140 


Roll. Rep. 402. Arg. S. C. cited accordingly, becauſe all paſſed from 
3 Bulſt. 273. Arg. cites S. C. 
It was laid by ſerj. Shuttleworth, Arg. that if the huſband 


makes a leaſe of the wite's land for 100 years, the wife may avoid it after his death, but if after they 


both levy a fine, the leaſe ſhail be good for ever, and ibid. 
otlier ſide. 


5. Plaintiff declared of a leaſe by baron and feme, and fhervs 
it not to be by deed. It was urged, that without a deed it could 
not be ſaid to be the leaſe of the feme, and cited Pl. C. 436. and 
D. 91. and 15 E. 4. 8. but all the juitices held it well enough; 
tor it may be intended by deed, and yet no declaration there- 
upon; and though it be without deed, it ic well enough, at leaſt 
during the life of the baron, and it is a leaſe from them both dur- 
ing that time. Cro. E. 438. pl. 53. Mich. 37 & 38 Eliz.-B. R. 


Bateman v. Allen. 


view of the judgment given in that caſe, and of another precedent, Paſch. 23 Fl 


14. the ſame was agrecd by Fenner of the 


S, C. cited 
Cro.E. 482. 
pl. 15. Trin. 
38 Eliz. 

C. B. in caſe 
of Child v. 
Wiſcott, and 
in 2 Rep. 61. 
b. Hill. 41 
Eliz. C. B. 
in Wiſcott's 
caſe, 8. Co 
and uon 


iz. between 


Mosz1ity AND GUI ENI, and of another judgment in B. R. between DIG S AND Is, 
in all which precedents judgment was given for the plaintiff on demiſe made by baron and feme, with- 


out alleging it to be by deed, upon the view of which precedents, judgm 
in the caſe of Child v. Wiſcott, alias Wiſcott's calc. 


6. The baron was ſeiſed of lands for the life of the feme in 
right of the feme, the reverſion in fee to the baron. A leaſe for 
years without writing by baron and feme of theſe lands is void 
againſt the feme. Cro. E. 656. pl. 20. Hill. 41 Eliz. B. R. 
Walſal v. Heath. | : 

7. A woman ſele takes a conſideration for mating a leaſe for 21 
years, and then marries, and the and her huſband made the pro- 
miſed leaſe. Before the 21 years end, the e ſurrenders, and 
takes a new leaſe for 21 years more. The huſband dies; the wife 
ouſts the leſſee, who ſues in chancery to have the firſt leaſe con- 
tinued for the remainder of the firſt 21 years, and not remedied 
here, the ſurrender being voluntary. Cary's Rep. 29. cites 
44 Eliz. 5 


make a laſe of one of them for res Ave. The huſband died ; the wife being but tenant 


ent was given for the plaintiff, 


Theplaintiff 
beld tao te- 
nemonts of 


the buſband : 


and wife, 
and ſarren- 
dered both in 
conſideration 


that the huſ- 


tand and 
wife ſhould 


for lite, and 


ſo by the ttatute would have avoided the leaſe for three lives, but the court thought good it ſhould be 


bolpen in equity. Mich. 13 Car, Tothe 155. Ireland v. Pavy. 
Weiton, S. P. ibid. | | 


8. In cjefFment. Leaſe was made by baren of land claimed in 
right of his wife. The baron died before the action brought. It 
was therefore inſiſted, that the leaſe (the wife not joining) was 
void, and determined by his death, and that defendant cannot be 
ſaid to keep him out of poſſeſſion, and that now the leflee has no 
cauſe to have an hab. fac. poſſ. but the court held, that ſince the 
feme did not enter after the baron's death, the leaſe is not determined, 
but voidable only. Cro. J. 332. pl. 14. Mich. 11 Jac. B. R. 
Jordan v. Wikes. | SE 

9. Huſband and wife ( in the right of the 2wife ) and a third perſon, 
were jointenants for the life of the wife and the third perſon. The 
huſband and wife, by indenture, let the moiety for 21 years. The 
wife died. The ſurviving jointenant entered. All the court held, 


that it was a good leaſe, and ſhould bind the ſurviyor, for it is a 
Vol. IV. | 


leate 


36 & 37 Eliz. Domery v. 


Hob. 5. pl. 


20. Wilkes | 


ve Jordan, 
S. C. that 


the z n 


died deſore 
the day of 
the judg- 


ment, but 


held well. 


- 


-— <= 
— — 


A e 


* was N 
ee ee 29066 RI 
4 * * + , 


— 


* . — — — 


ar” 


— 


— 


* 


* CLOS - 4 
. bee 
by — 


83 
ol * e 
ee 


E 


141 Baron and geme. 


jeaſe ade by her till after the coverture the, or one who claims | 


in privity of her, avoids it, which cannot be by the other | join- 
tenant, for he is paramount the wife, and not under her, and 1 K. 
ment accordingly. Cro. J. 417. pl. 6. Hill. 14 Jac. B. R. 
Smalman v. Ag borow. 

10. A. and II. are ſeiſed of lands ! in fee in the right of M. the 
wife, and by indenture, dated 2575 Hp, lea oy the 5 me to B. and 
| 6 bis wife, and D. their donde” habend. them ut ſupra 
dictum cit, ct corum diutius viventi ſucceſhve, . 5 Nich. fol- 
lowing, for their 3 lives, rendering yearly, during their 2 3 lives, 
138. 4d. at 2 uſual fe aits, and a heriot after the death of every 
of them. A. and IAH. his 2 wife = Mich. made Iver; in perf; 1 to 
B. and D. his dauzhter. After A. died, and NI. his wife ac- 
cepted the rent of B. Afterwards B. died ſeiſed, and C. his 
wife entered and died. D. entered, and M. entered upon her. 
Reſolved, that this leaſe made by the huſband and wife is good, 
and ſhall bind the wife, for as very alone did nat make the leaſe, 
but the livery and the deed, aud it tet its operation by bath, and the 
livery in this caſe is but the execution © os the deed, and is a ſuffi- 
cient witneſs of their agreement, and all the reſervations and co- 
venants, & c. in the deed are good, and the leflees and leſſors are 
bound by them. Cro. J. 563. pl. 11. Hill. 17 Jac. B. R. Green- 

wood v. Tyber. 


11. A 2d being ſciſed of lands ſeeretly took a huſband, and ; 


concealed her marriage, and ſo continuing under the notion of a 
widow, made {caſes of divers parcels of land, and afterwards the 
marriage was made public, and the e in equity ſought to 


avoid theſe leaſes, but was denied; and it was decreed to con- 


firm the lcates during the term. R. S. L. 204. 


(F. a) In what Actions the Baron ſhall be charged 
during the Coverture; becaule of the Feme. 


[I. IF a feme 7 le binds herſelf in an obligation, and takes huſ- 
band, the baron {hall be charged for this during her life, 

20 H. 6. 22. b.] 
[2. So if a man enters into an obligation, and after enters into re- 
ligion, the abby ſhall be charged for this during the life of the monk. 

20 H. 6. 22. b.] 

| by. The /ame law of a treſpaſs. 20 H. 6. 22. b.] 
Brownl226, If an a&in be brought againſt a widow, who is fonnd 
* and before judgment marries, the capias ſhall be awarded 
2 Bulſt. 30. againſt her, and not againſt her huſband. And in this cafe of 
S. C. ad- ſubſequent marriage, the huſband not being once named in any 
8 part of the record, if the /heriff had returned that ſhe now was 
Deine v. married, he would have falſified all the proceedings. Cro. J. 323. 
Effe. pl. 1. Trin. 11 Jac. B. R. Doily v. White, 


alch. 7 
IK. it he etcheguer, $, ©, adſor natur. 


5 . Caſc 


" "4 
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b. Caſe was brought againſt baron and feme, for that the ſEme Sid. 375. 
airming herſelf to be ſole po uninaarried, prevailed upan the ; Tlaintiſf 3 TOM 
tg marry 1250 whereby the plaintiff was much trouble 3 in his judgment 
——_ and put to great charges. After verdict it was moved, that was ſtayed. 

he feme cannot, by any CONtre x or agreement, charge the baron, * Ka. 

399. pl. 2. 

= it he 15 charge? able in this caſe, it muſt be by this contract of S. C. and 
her with the plaintiff “ to marry him; and this marriage cannot be W 
without they aflent and contract of the plaintiff himſelf, and there- #234 
fore ſhall not charge the baron, and of that opinion were the court, 

and = judgment accordingly, Levy. * Mich. 20 Car. 2 

B. R. Cooper v. Witham. 

6. If a woman giv es Aa warrant of attorney, a then marri« ef, you 
may file a bill and enter judgment againſt both by the practice of 
the court. Ruled upon motion. Show. 91. Hill. 1 W. & M. 

Anon. | | 

7. If a feme fole recovers damages, and then marries, and the 
mudgment is reverſed, reſtitution lies againſt her and her huſband ; 
per Holt Ch. J. 2 Salk. 587. pl. I. Trin. 3 W. & M. in B. R. 
in caſe of the King v. Leaver. 


(G . a) In what A&ions the Baron ſhall be charg ed 
after the Death of the Feme ; becauſe of 1 
Feme. 


[1, JF a ft eme, leſſee for life, rendering rent, takes huſband, and Br. Debt, 
dies, the baron thall be charged i in an action of . for Pl. 180. 


81) cit 
the rent incurred during the coverture, becauſe he took the profits 8 =, _—_ 
out of which the rent ought to iſſue. 10 H. 6. 11. curia.] cordingly.— 

| Fitzh. Bebt, 


pl. 33. cites S. C. & S. P. by Babington. F. N. B. 121. (C) S. P. and cites S. C. 
So where a feme was tenant in dower, and ſhe was to pay to the heir the third part of the rent which 
be paid over, and ſhe takes baron, and dies, the rent being arrear, debt lies by the heir againf the ba- 
ron for this vent. Kelw. 125. pl. 83. caſus incerti temporis. 

A leaſe was made to a ⁊c n dum ſola of a beuſe, with the app. ur tenanres, rendering rent; ſpe mar- 
ried the defendant, and deriny the eovorture, the rent being in arrear, ſhe died, and the leſſor brought an 
action of debt again the huſband for this rent ſo in arrear. It ſeemed that the action well lies, ac- 
ecrding to 10 H. 6. 11. a. fed adjornatur ; but afterwards it was adjudged for the plaintiff, Raym- 
6, Hill. 12 Car. 2. B. R. Payne v. Miniha!l, Lev. 26. Paſch. 13 Car. 2. B. R. Vane v. 


Minſhall, S. C. adjudged that the baron here is chargeable in reſpec of the perception of the profits by 


himſelf, and ſo chargeable after his feme's death. IKeb, 20. pl. 57. Fane v. Minſhaw, S. C. held 


accordingly, per tot. cur. for during the coverture he is aſſignes in law, and receives the profits, and 


Ibid. 22, pl. 63. S. C. & S. P. agreed 


therefore it is but reaſonable that he thould be char, ged. 
clearly, and (Mallet J. abſente) judgment for the plaintiff, 

It a leaſe of lands be made 7 a feme ſele for life, relerving rent, who marries, and the rent is arrear 
at the death of the wife, an action lies againit the huſband; per Powell J. Holt's Rep. 106. Paſch. 


7 Ann. in caſe of Billinghurſt v. Speerman. 


2. If a feme be indebted to another, and 7a es þ hand, and dies, 
the baron ſhall not be charged in debt for this after the death of 
the feme, becauſe this was but in action. 10 H. 6. 10. 12. 20 
H. 6. 22. b.] | 
C3. If a feme lefſee for life takes baron, and dies, the baron mall See tit. 


not be charged for waſle during the coverture z for he was never Waſte, (R) 
pl. 10. and 


leſſce. Co. 5. FOLIAMBE, contra 11 H. 6, 11. the notes 
there. 


„ | [4. The 
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142 | | Baron and Feme. 
[4- The baron Shall have treſpaſs after the death of the feme, for 
a treſpaſs done upon the land in leaſe to the feme during the coverture. 
10 H. 6. 11. 6.) | | 
S. C. cited (5. If A. takes H. an executrix to wife, againſt whom an a@i;r 
Lun. 672+ of debt is after brought as executors, and judgment given againſt them 
faid he had #9 recover de bonis teſtatoris, and thereupon a 7 facias iſſues to 
ſeen the re- levy the debt and damages, and the ſheriff thereupon returns a de- 
cord of this a/favit, and after the feme dies ; whether execution upon this 
that nao judgment may be ſued againſt the baron, there mt being any judg- 
Judgment is ment upon the return of the devaſtavit to recover de bonis propriis. 
entered: Mich. 9 Car. B. R. between TROTMAN AND JAMES, dubitatur. 


S. C. cited : 

3 Mod. 189, Intratur Tr. 9 Rot. 515.3 

190. Arg. 

and ſays the huſband is not charzeabie, becauſe the judgment is not properly againſt him, * he being 
Joined only for conformity z but it upon the return ot the devaſtavit there had bern an award of execu- 
tion de bonis propriis, that would have been a new judgment, and the old one de bonis teſtatoris had 
deen diſcharged, and then tbe huſband muſt be charged for the new wrong Where devaitavit is re- 
turned againſt baron and feme executors, and judgment given that the plaintiff recover, and then the 
feme dies, adjudged that the baron is liable to execution, notwithſtanding the death of the wife. Sid. 
237. pl. 3. Trin. 19 Car. 2. B. R. Eyres v. Coward. 2 Keb. 238. pl. 15. Ayer v. Coward, 
S. C. adjudged for che plaintiff. S. C. in a MS, Rep. of Ld. Ch. J. Kelyng, reported thus, 
viz. judgment was obtained againf# the defendant and wife as executriz, and a devaſtant returned. 
They bring a <uris of errer. The wife dies, and execution is taken out againſt the huſband. It was 
agreed by all, that by the death of the wife the writ of error is abated. Next it was agreed, that it no 
devaſtavit had been returned, the huſband had not been chargeable after the death of the wife; but 
there being a devaſtavit returned, the huſband is charged as tor his own debt; and it was faid it has 
been reſolved, that after 2 devaſtavit returned againſt the huſband and wife, action of debt will lic 
againſt the huſband, MS. Rep, Paſch. 15 Car. 2. B. R. Ayres v. Coward. : 


* [114 | | | 
| A 6. If a man takes a feme ſeiſed of land by tort at the time of the 
eſpouſals, and the feme after the marriage occupies the land without 
the agreement or aſſent of the baron, yet action lies againſt both, as 
well for the occupation before the cfpouſals, as after, during the 
life of the wife; but after her death the action lies not for this 
occupation againſt the baron. But if he, who right has, enters after 
the marriage, and the baron in the right of his wife re-enters ; or if 
the baron after the marriage, and before any re-entry of him, that 
right has, occupres the lands, and then the feme dies, in this caſe 
treſpaſs lies againſt him, &c. Kelw. 61. a. b. pl. 1. Paſch. 20 
H. 7. B. R. Anon. | 
ve. 134. 7. Executrix married B. and then A. a legatee, threatening to 
Smith 7. | ſuc B. for his legacy, B. promiſed payment in conſideration of Fer- 
Jed S. Gearance. B. plcads that his wife was dead before his promiſe 
cordingly ſuppoſed to be made. Adjudged that the wife being dead, B. is 
per tot. cur. not chargeable; and though it were alleged that he had goods in 
his hands, yet it is not ſhewn how he had them, and he is thereby 
liable to the executor or adminiſtrator for them. Cro. J. 257. pl. 
16. Mich, 8 Jac. B. R. Smith v. Johns. Es 

8. One married a feme with a good perſonal eſtate ; ſhe died, 
and left a poor grand-child. It was reſolved the huſband ought 
to maintain the grand-child. 1 Sid. 114. cited by Hale Ch. B. 

as 7 Car, Worceſter city v. Gerard. | 3 
Comb. 103. 9. Judgment in debt was had againff a feme ſole, who afterwards 
S. C. azdd married, and then the plaintiff brought a ſcire fucias againſt the 
2 huſtand and wife to have execution; and after 2 nihils returned, 
ai 5 | judgment 
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judgment was againſt them to have execution. A year and day z ou. 
ill. 3 Jac. 


expired befare any execution was executed. The wife died. The 2 3.9% 


plaintiff brought a new /ci. fa. againſt the huſband alone, to have S. C. argued, 
execution of the ſaid judgment. The court held, that the judg- but adjor- 
ment on the ſci. fa. againſt the huſband and wife, made the huſ- — = 
band liable; and ſo a judgment given in C. B. in Ireland, and was after- 


aſhirmed in B. R. there, was affirmed here. Carth. 30. Paſch. waids in 


1 W. & M. in B. R. Obrian v. Ram. | HS 
S. C. cited by Holt Ch. J. 1 Salk. 116. pl. 7. Mich. 9 W. 3. and 3 Salk. 63. pl. 2. S. C. 
cited by Holt Ch. J. 6 Mod. 257 Mich. 3 Ann. B. R. Skinn. 683. pl. 2. S. Co cited by 
Holt Ch. J. | 


10. A man marries an adminiſtratrix, The plaintiff obtains a 
decree againſt him and his avife for 15001, She dies. Whether the 
plaintiff can proceed againſt the huſband, without reviving againſt 
the adminiſtrator of the wife? It ſeems the huſband is not bound 
to anſwer farther than the value of the effate which he had with his 
«wife, 2 Vern. 195. pl. 177. Mich, 1690. in caſe of Jackſon v. 
Rawlins. 
11. Where there is a judgement againſt feme ſole, and afterwards Carth. zo, 
a ſcire facinsr, and judgment thereupon, againſt the huſband and N 
wife, and * ſhe dies, the huſband is bound; per Holt Ch. J. ;, B. 1 


Cumb. 311. Hill. 6 W. 3. B. R. in caſe of Curry & Ux' v. . 
c am, S. P. 


Stevens. | ; | | : 
_ adjudged ac- 
cordingly in C. B. and affirmed in B. R. in error. 3 Mod. 186. S. C. and judgment affirmed, 
Comb. 103. S. C. and judgment affirmed. 
No | * [ 144] 
(H. a) What A#ivns the Baron ſhall have after the QQ 4 
Death of the Feme. Becaute of the Feme. Fol. 352. 
, | | 


Cr. JF a feme having a vent for life takes huſband, the baron ſhall see (H p1. 
have an action of debt for the rent incurred during the co- 1. 8. C. 
verture, after the death of the feme. 10 H. 6. 12.11.] 
[2. If the baron rakes a ſcignoreſt to wife, he ſhall have, after 

the death of the feme, raviſbment of ward, and ejeftment of ward, 
if ouſted in the life of the feine, of a ward fallen in the life of the 

eme. 10 H, 6. 11.1] „ | 

| (3- S he ſhall have delt for relief fallen in the life of the feme. 

10 H. 6. 11. b.) | 


4. Debt was brought by R, W, executor of the teflament of Alice Br. Tefta- 5 


his wife, execulrix of the teflament of H. B. upon an obligation of 201. ment, pl. ge 
due to the teſtator, and the defendant was awarded to anſwer, not- * 
withſtanding it was the will or teſtament of a feme covert. Br. 
Dette, pl. 107. cites 4 H. 6. 31. 

5. An action of battery for beating the wife was brought by the 
huſband after her death. This, being a perſonal wrong, is dead . ie. of 
with the perſon. Yelv. 89. Trin. 4 Jac. B. R. Higgins v. the wife; 


: per cur. Noy 
Butcher 18, Hig- 


The action 


gins's caſe, S. C.- Brounl. 205. Huggins v. Dutcher, S. C. ſeems only a tranſlation of Velv. 


M 3 | 6. A per- 


is gone by * 


n Shot. 44S 


0 . A. n 
* 
21 UF 
wade rl ink Robe Bat 
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6. A perſonal thing (as action for work done by the sci, , who 
dies) will not ſurvive to the baron. 4 Mod. 156. Mich. 4 W. & 
M. in B. R. Buckley v. Collier, | 
1 Salk. 116, 7. Error upon a judgment in C. B. in ſcire facias, where a 


i. To S. * . * D 
8 8. p. feme ſole recovered in C. B. and tok huſband, and after they oined 


cordingly,by 27: @ ſcire facias to have execution, and had judgment in the ſeire 
Holt Ch. J. facias, the wife died, and the hutband ſued execution, without 


wane Comb, IX fl 3 l Þ 
455. s. © faking out letters of adminiſtration ; and ruled, that the judg- 


acjornatur. ment in ſcire facias attached a joint intereſt in baron and teme, 


i and if the huſband died, it would ſurvive to the wife, & e contra. 
ade A ſeire facias is an action, and is in the nature of an eriginal, and if 
Ard though they had recovered in an original, there could be no queſtion in 
x 94M the caſe ; and by the judgment in the ſcire faclas in this caſe the 
ſci. fa. does debt veſts, and of ſuch opinion was the court. Skin. 682. pl. 2. 
Sir alter the Mich. 9 W. 3. B. R. Woodycer v. Greſham. c 


mature, yet t 


ge the property of the d:tt, and debt may be brought on an award of execution ; per Holt Ch. f. 
I 82 — * | * 2 5 2 % Y » » FI : 
Skin. 683. S. C. —8. C. cited by Holi Ch. J. 2 Ld. Raym. Rep. i050, Mich. 3 Ann. at ts 


—» © @ 
bottom. 


£245] (I. a) Where the Default of the Baron is the De- 
fault of the Feme, ſo that the one ſhall not aulwer 
without the other. 


war received in default of the baron, and picaded in bar for 
part, and cunteiled for the wo Fats to attorn, aud was not Pg;- 
mitted in the abſence of her baron, but diitringas ad attornand” 
awarded. Br. Coverture, pl. 19. cites 21 E. 3. 1. 

2. Treſpaſs againſt baren and feme, he came, and fhe net, he ſhall 
anſwer; and ceutra i ſhe comes and he net, and fhe ſhall not anſavyr 
till he comes, er till he be outlawed. Br. Reſponder, pl. 32. cites 
22. Aſi. 46. | | 

S. P. for 3. Treſpaſs againſt baron and feme; at the exigent the laren 
l ge came, and the fene not, and becauſe the eme tut miſ-numed un 
* . f co- the exigent, therefore exigent de not ſued againſt her, and idem dies 
werturey but was given to the baron, and yet the barou was compelled to an- 
1.4 6 ſwer immediately, Br, Baron and Veme, pl. 87. cites 39 E. 
Br. Exi= 3+ 18. 

sent, pl. 34. | 

cites S. C. 


t. bee juris clamat againſt baron and feme, and the eme 


Debt — 4. IF the garen be cutlusbed, aud gets charter of pardon, and 
<4 oh brings ſcire facias, it ſhall net be allowed if he docs not bring 
me, - . . 8 5 : > 

wege et. in his feme with him. Er. Baron and Feme, pl. 10. cites 40 E 
lawwed, and 3.34. | 

each of them | h 

ſacd a charter of pardon, and {rf ſei. fa. and found mainpriſe; the ſheriff returned tarde, and the 
boron appeared, and th: feme net, and the baron alone would have ſurd icite facias ficut alias upon the 
neſt mainpriſe, or ſcire facia; de novo, and new mainptiſz, and waz not ſufixied without the fſeme. Br. 
Peron and Fete, pl. 19. cite: 44 E. 3. 3, 1 8 


Baron 
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Baron and feme were outlawed, and the , me appeared and foraved charter of farden, and it was not 
allowed, becauſe the baron did not appear, and the cannot picad without her baron, by which the was 
ſuffered to go at large. Br. Baron and Feme, pl. 3g. cites 11 Hf. 4. 89. Br. Utlagary, pl. 13. 
Cites 11 H. 4. 99. S. P. [but it ſcems miſpanted, and that it ſhould be 89. beſides, there are not ſo 


Niany pages as 99. 


5. The default of the feme in dearer againſt baron and feme is Br. Default, 
pl . — C. yg 


the default of both, by which the demandant recovered ſeiſin of 5 
tlie land; quod nota, Br. Baron and Feme, pl. 12. cites 41 E. "i 
3 24. ; | 
6. Detinue againſ? barn and feme ; the baron rendered himſelf at Br. Baron _ 
2 and reme, ; 
the exigent, and the Jeme nat, and the baron prayed that the plaintiff Nos. | 


may count agumn! him, and was compelled, notw ithſtanding the citesS. C.— 


default of the feme, becauſe the proceſs is determined 1 5 C. cited 
him, and he counted of a bailmetit t5 the feme awhen fhe was fole, and _ 135. fi. 
therefere the baron was nt compelled to anſwer without his feme, but 2M 

beit quit; quod nota; for the baron ſpall nat have corporal pain 

ir his feme, for he ſhall not be imp till the feme comes, 


but by ſuch default the baron Gall Iiſe ien. Br. Exigent, pl. 52, 


eee rn = * 
4 > 2 r A 
« _— > 4 


— A _ «> —_ 


cites 3 . . 

7. And lo it was 1 præcipe 1 reddat ; grand cape ſhall ifſue Ina precipe | 
for ſuch default of the feme. Br. Exigent, pl. 52. cites 43 E. <a | 
3. 19, —= wife, the ] 

85 default of 
one of them is the default of both; for one cannot anſwer without the other; it is no inconveni ency 
to the wife, for upon default after det aut of the hutband ſhe may be received to defend her right. Jer. 
27. in 25 50. cites 26 H. 6. 3 ; 
In <vzit of land againſt baren and 8 * made d. fault, and Ne. jaid that fre 7045 ele „aud pot co- a 
r, pp) 26484 ep t; an ver, but the court would not rece! ive her, but awarded grand cape, and at 
the return thereof, if the baron did not come, the thould have her plez. Thel. Dig. 119. lib. 11. cap. f 


2. l. 3s cites Patch. 6 | 2 5 2492 


8. Treſpaſs az:inſt baron and feme; at the exigent the ſheriff [C 146] 
returned that he had taken them, and the baron came in ward, and 
the feme not, and. the baron was compelled to anſwer without his 
feme, and pleaded not guilty; quod nota z contrary in det. Br. 


Baron and Feme, pl. 18. cites - HR 


9. Debt againſt bargn and te Hes {t. 2 Mo IFG%N ren. red þ i. unfelf, and If feme c- 
vert and her 


the feme avas returned awaived, by w hich the baron went auit by 
baron, and 


judgment, and was not compelicd to anfwer. Br. Reſponder, pl. others, are 
49. cites 11 H. 4. 56. ES deſeadants, 
as executors 


or adminiſtrators, and ſhe comes without her baron. ſhe ſhall not be compelled to anſwer without her 


baron, notwithſtanding the ſtatutes, Br. Reiponder, pl. 18. Ces 8. C. Fitzh, Reiponder, pl. 


17. Cites S. C. . 


O. In debt or treſpaſs againſt baron and feme, nor 17 any per- ks 138. pl, 
had action, if the baron appears aud the feme not, or via verſa 239: cites 
the Book of 


the ene ſhall not anfeer without the other, but if the feme be wvaiv- Entries 182. 
«1, the baron ſhall go line dic; by all the juſtices. Br. Baron where debe 


x was brough 
and Feme, pl. 8. cites 4 ii, 6, 29. & 44 E. 3. 1. accord- he ; 
ingly. huſband and 

wite, and 
proceſs continued until the exigent ; the 1 rendered himſelf, and the wife was waived, and judg- 
ment given, quia videbatur juticiariis hic that the huiband abſque præfata uxore ſua reſpondere non 
potuit, & rationi diflonum fit ipſum in curia hic, cum in cadem loquela reſpondere non potuit, ulte- 


cius Cetineri, ideg eat inde fine die. 
M4 - | 11. Feme 


- and only 
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Br. Corone, 11. Feme covert ſhail anſwer to felony without her baron; per 


pl. 50. cites Littleton; and fo they are not one perſon in law to all intents. 


S. C. & S. P. 5 
Br. Baron and Feme, pl. 49. cites 15 E. 4. 1. 


12. The wife's anfwer was admitted without the hu/band”s, he 
pretending to plead to the juriſdiction of the court. Toth. 74. 
cites 4 Jac. Trentham v. Kinnerfſley & Us. 


13. An attachment again the ꝛuife alone, and not the huſpand; 


for that ſhe would not anſwer the bill. Toth. 77. cites Mich. 4 
Jac. Keies v. Macher. | | 
14. Upon a latitat againſt the huſband and wife, a cepi corpus 
was returned for the wife; but non eſt inventus for the hufſband. 
Reſolved, that nothing could be done in this caſe, unlefs there 
were bail put in by the huſband ; for a woman without her huſ- 
band cannot be ſued, nor put in bail, and therefore, becauſe the 
Plaintiff could not declare, the wife was diſcharged. Cro. J. 445. 
pl. 2. Mich. 15 Jac. B. R. Anon. | 
15. In an information for vecuſc:ncy of the feme, it was ſaid that 
the feme cannot join iſſue without the baron; for in 42 E. 3. ſhe 
cannot plead te outlawry without her baron; and in 11 H. 4. ſhe 


cannot plead pardon of the outlawry without her baron. Arg. 


quod fuit concctſum per curiam. 2 Roll. Rep. 90. Paſch. 17 
Jac. B. R. in Sir Geo. Curſon's cafe. 5 
16. A wife to anſwer without her hu/tand, he being beyond ſea. 
Toth. 75. cites 11 Car. Portman v. Popham. 
If the bill 17. Wife's anſwer is no anſwer, being made without the Fi 
zeainit ba- band's anſwer, and no proceſs in ſuch caſe can be had againſt the 
3 for wife. Arg. 2 Chan. Caſes 173. Hill. 1 Jac. 2. in cate cf Ld. 
a dinend Ward v. Ld. Meath. | 


cut of ber | | : : 
ſeparate tate, and the barer is beyond ſ-a, and not amenable by the proceſs of the court, if ſhe be 


! 


ſerved with a ſubpeœna, Ld. Cowper held the proceis regular, rather than there ſhould be a failure of 
juſtice, and ſhe muſt appear and anſwer. 2 Vern. 613. pl. 351. Trin. 3708. Dubois v. Ho 
& Ur. | 


/ 
ma 1 18. Where the feme reſerved the power of her own eſtate, the 
FR 3 huſband being much in debt, and 10 diſcharge His goods, going 55 
ported in be alen in executicn, ſbe gave a nite to pay the debt out of her own 
mg #1: Drag ſeparate eſtate, * and accordingly the action was diſcharged. On 
of Gary in A bill againſt baron and feme, the baron could not be met with 
Equity, 65. to be ſcrved with a ſubpœna; but the wife was inforced by 
P.. 8. S. C. attachment without him, he being made a party only for 
wy big formity. Chan. P 28. pl Hill Bell v 
book. conformity. Chan. Prec. 128. pl. 249. Hill. 1711. Bell v. 
Hyde. 
Select Cafes 19. Though a ſeparate erifwver of a feme covert citrht regularly 
in Chin ia 75 have an order to warrant it, yet if it be put in without an or- 
Le. King's 1 | . g . 
Time, 22, der, but done deliberately by good advice, and ſhe fully appriſed 
S. C. but thereof, and done at her requeſt, and with conſent of her huſ- 
very hort, band, and the plaintiff accepts of it, and replies to it, and the an- 
fan that a ſwer being to the feme covert's advantage, neither ſhe in her life, 
ſeparate an- nor the huſbaud after her death, or any on her behalf, can aſſign 
een ut in this which was done in her favour as an irregularity; and fo 
by the wife 2 k ; 7 , 
was reſolved by Ld. C. King to be regularly put in, 2 Wms. s 
| 55 | | Rep. 
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n. 


for that purpoſe, is irregular. 
42. in Ld. Taibut's Time, Mich 1734. Penne v. Peacock & Ux. 


20, On a motion to ſuppreſs the anſwer of the defendant, for 
that the mar; yirg after the bill filed, and before anſwer put in, had 
put in her anſwer without her hulband, But Ld. C. King ſaid, that 
marrying pendente lite does not abate the ſuit, and though there 
is no charge in the bill againſt the huſband, or ſubpœna ſerved 
on him, yet he muſt join in the anſwer of the wife for conformity ; 
for no married woman can put in an anſwer without her huſband, 
by the rules of the court, vithout ſpecial leave of the court, and 
an order for that purpoſe, MS. Rep. Hill. 4 Geo. 2. in Canc. 

Abergavenny v. Abergavenny, 


(K. a) Arreſt, &c. of Feme. 


; FRE SPAS 8 againſt baron and feme. The baron war out- 
laaved by the exigent, and the feme ſurrendered herſelf, and 


Rep. 371. Trin. 1726. the Duke of Chandois v. Talbot & 
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alone, with- 
out order 
of the court 


The wife by order of court anſwered ſeparately. Cates in Equ- 


2 Wms.'s 
Rep. 311. 
p!.38, Aber- 
gavenny v. 
Abergaven. 
ny, is not 


the S. P. 


becauſe the feme ſhall not anſwer withcut her baron, and he is 


outlawed, therefore ſhe went quit. Br. Baron and Feme, pl. 10. 
cites 40 E. 3. 34. 

2, If feme covert makes actual diſtin with force, ſhe ſhall be 
impriſoned. Arg. 2 Brownl. 96. cites 9 H. 4. 7. b. 8 E. 3. 52. 
22 E. 2. Damages 20. 27 H. 6. Ward 118. 

3. In aſſiſe againſt baron and feme, ſhe ſhall be attached by the 
gocde of the baren; for ſhe is ameanable by the baron. Br. Baron 
and Feme, pl. 45. cites 7 H. 6.9. by the belt opinion. 

4. The huſband appears and the wife not. Attachment went 
againſt them both. Cary's Rep. 92. cites 19 Eliz. Monox v. 
Abel & Ux'. | 


Br. Attach- 
ment in Aſ- 
file, pl. 4. 
cites S. C. 
So where 
the baron 
only ap- 
peared and 


demurred. Cary's Rep. 52. 1 Eliz. Spicer v. Pakine. 


5. The huſband and wife were outlawed ; the wife came in in 
ward by proceſs, and brought a charter of pard;n. The court held 
that ſhe ſhall be diſcharged of the impriſonment ; but the charter 
cannot be allowed, becauſe ſhe cannot ſue ſcire facias againſt the 
plaintiff, to make him declare upon the original without ker huſ- 
band, and the pardon. is with condition. Ita quod ipta ſtaret 
rea in curia. D. 271. b. pl. 27. Hill. 10 Eliz. Anon. 


Proceſs in 
debt againſt 
baron and 
feme con- 
tinues till 
the exigent, 
the baron 
appears, but 
70 not ſuf- 


fer ile vuife 


7c apear ; and it was ruled per cur. that in this caſe ſhe may make attorney, to prevent being waived, 


D. 271. b. marg. pl. 27. cites 42 Eliz. C. B. 


* When baron and ſeme are taken on a capias utiagatum, the feme ſhall be diſcharged ; per Holt, 


Farr. $2, Mich. 1 Ann. B. R. obiter. 


6. In debt againſt huſband and wife, executrix of her former 
bu/ſband, the huſband appeared upon the exigent, and would have put 
in a ſuperſedeas fer himſelf alone, without appearance or ſuperſedeas 
for the wife, and ſo the court at firſt thought he might; but upon 
a precedent ſhewed of 18 Lliz. in one SCMMERs's CASE, who 

| = would 


3 


Le. 138. 
pl. 189. 
S. C. and 
after the 
juſtices had 
ad viſed 
thereof, the 
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fuperſedess would have put in ſuch frperſedeas for himſelf alone, but was 
mn ets not ſuſtered lo to do, but was compelled to put in an appearance, 
422 - - . * * * 
terding che attorney, and ſuperſedeas for his wite alſo, the court were of the 
ſame opinion. Cro. E. 118. pl. 4. Iich. 30 & 31 Eliz. B. R. 
1 _ Bilford v. Fox. | 
j { X 
' Lady Malory's cafe was cited, where the huſband appeared; and put in ſuperſedeas for himiclf only ; but 
it was not allowed, but proceſs cont nued till outiawry, 

A ſuperſedeas was put in for the teme on an exigent agniaſt the baron and feme, and on much de. 
Pate it was agreed, that the teme (for the ſafeguard of herleff from impulegment) being returned upon 
the exigent, or upon the copias, viz. upon the one qucd tes did t ie, upon the other cepi; and as to the 
Huſband (non eſt inventus) may appear | her appearance may ve entered; ] and ſo long as the proceſs con- 
Finues againſt che hulband, ihe ihal! have idem dies; but when the baron is teturneutlagatus, the (hal 
be difcharzged without: idem dies, and that fands well, and reconciles all the books ; but whether ihe ihall 
Have 2 ſuper ſedcas de non moleſtando is doubtfui; for by the 11 H. a. fc, ana D. 21. if the baron be 
dSutizaues, and the wife waived, and the King pardons the fene, that ſhall be zllaed, and ſhe Mall go 
fine die; and ſee 4 E. 3. 34. and 14 H. & 14. 1 . 4. 1. and it lezmetbv ail to be agreed, that tle 

| or after Ee comes and reveries the outlawy, he frall not he a 


baron after he purchaſeth his pardon 


Jowance ot his pardon, nor his appearance receiv cy, unte ne brings in Bi: ie, who by pre um; 92 
2 Car. Anda. 
cso. J. 58, pl. 2. Sauth v. Ala, S. C. ang tue exigent appointed to benied again both, —— 


7. 
Lit. Rep · 18. S Co according. 


* 
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7. The wife was executrix of her firſt baron, and upon a de- 
tavit returned, a ca. ſu. : ved ge oth de vons propriis. The baren 
abag in the Fleet, and the feme was brought into court by hab. 
corp. and prayed that fhe be committed alſ; to the Fleet; but Anderſon 
moved that ſhe ſhould not; tor if the and her 2d baron had been 
Joint executors, or if he nad not proved the will, or adminiſtered 
during her widowhood, ſhe ſhould not be charged in devaſtavit, be- 
caule then it was the act of the baron. But ſhe was committed, 
becauſe it appears that ſhe was executrix, and that ſhe adminiſtered 
ꝛuhen ſbe vas ſole, and then the devaſtavit of the baron ſhall be 
ſaid the act of the feme. D. 210. a. pl. 23, marg. cites Mich. 

| 38 & 39 Eliz. C. B. Vaughan v. Thompſon. 

Ney 13- 8. In debt on bond made by the wife dum ſola fuit, judgment 
1 mult be that baron and feme capiantur. Mo. 704. pl. 982. Hill. 
Per Pop- 39 Eliz. Bardolph v. Perry & Ux. 

ham, the c2- d 5 

pias mutt be againſt the feme only; but cites 6 E. 4. 24. a. contra. Sec tit. Amercement (D. 3) 
pl. 9g. and the notes there. 


9. The defendant and his wife were committed to Newgate for 
not perſorming an order. Toth. 157. cites 16 Jac. Weitdeane v. 
Trizell & Ux. f 
Brownl 226. 10. WWido pending « ſuit againſt her, takes huſband. The plain- 
Bo een tiff recovers againſt her. Per tot. cur. the capias ſhell be awarded 
1 her, and not the huſband, Cro. Trin. 11 Jac. 
80. S. C. ad- B. R. Doylcy v. White. 2 


148.4 — 


Lane, 39. Doille v. Jolliffe, Paſch. 7 Jac, in the exchequer, S. P. and ſeems to be S. C. adjor-* 


Qatar. 


2 Belſt. 1. 11. Baron and feme in execution. The fee eſcapes, Debt lics 
— why againſt the marſhal; per 3 juſtices againſt 1. 2 Bulſt. 320. HII. 
5. P. per 12 Jac. Sutcliſ v. Reynolds, 
Cech. , 

12. Action 
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12. Action was brought againſt baron and feme, and an att9r- Apprarance { 
ney appears for the baron alone ; per cur. it is the appearance of for * . 
baron and feme in law. Brownl. 46. Paſch. 12 Jac. Anon. e e 1 
| | ceived with- z 

out an appearance for the wife too. 6 Mod. 86. Mich. 2 Ann. B. R. in caſe of Wigg v. Rook. „ 


13. The baron ſhall never be charged fer the act or default of the 
avife, but when he is made a party to the action, and judgment given 
againſt him and the wife. As for the debt of the wife, or ſcandal 
publiſhed by the wife, or treſpaſs by her, &c. ſo that in indict- 
ments of her, he ſhall not be charged for the fine ſet upon her. 
11 Rep. 61. b. Mich. 12 Jac. in Dr. Foſter's cafe. 

14. Latitat againſt baron and feme. The eme was arreſted, It was faig 
but baron was net found, The feme is diſmifled ; for there can that the 


be no declaration till the baron be taken, and has put in bail. Cro. — 
* : 20 U 

J. 445. pl. 23, Mich. 15 Jac. B. R. Anon, e 
| procel; of 


cutlaæuty, and fo he might have rexedy. Ibid. 


15. Feme ſole enters into bond, and then marries. Debt is Dal. 39. pl. 
brought againſt them on the bond, and they deny the deed. The 2 2 
baron thall be taken for the fine as well as the wife; for ſhe had and Her. © 
nothing to pay the fine with. And to in treſpaſs againſt the ba- ſeems only 
ron and feme, and they both are found guilty, both thail be raten . agg 
for the fine, which tlie prothonotaries agreed to. Het. 53. Mich. f 
3 Car, C. B. Johnſon v. Williams. | 

16. Aſſault and battery was brought againſt the huſband and 
wife, for a battery by the bie, and defendants were found guilty, 

Ihe judgment ſhall be gusd capratur againſt the baron only. Cro, 
C. 513. pl. 8. Mich. 14 Car. B. R. Anon. 

17. Where an action, in which bail is required, is brought D. 377. a. 
againſt an az/zrney and his wife, he mult put in bail for himſclf e e 
and his wife, and therefore the declaration being againſt the wife p3ujes 
in cuſtodia, and the huſband in propria perſona, it was ordered cate, S. p. 


that querens nil capiat per billam. Sty. 225. Trin. 1650, B. R. epi W 
Eiſy v. Mawdit. , | was clerk of | 
: : 5 | the crown 
in chancery. S. C. cited Vent, 299* 


13. If there be cafe te have ſpecial bail, the wife muſt lie in 
priſon till the huſband appears, and puts in bail for her; for ſhe 
cannot put in bail for herſelf, being covert baron; per Glyn 
Ch. J. Sty. 475. Mich. 1655. B. R. Attlee v. Lady Bal- 
tinglas. 

19. In debt againſi huſtans and wife for her debt dum ſola, he 
Tvas outlawed, and fhe was qwaived, and taken and impriſoned; but 
the hufband could not be found. It was moved, that the might be 1 
diſcharged upon an affidavit that fhe was but 17 years old when 
ſhe married, and ſo could not be debtor ; and as to the outlatery, 
that /be was pardoned by the general pardon. She Was diſcharged. 
Sid. 20. pl. 2. Hill. 12 Car. 2. C. B. Biron v. Bickley. 

20. Debt upon bond ſealed by bath, and both were taken by ca- 
Place, Per cur. an haveas corpus to bring them into court might 


be 


* 
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be without motion, in order that the baron only may be commit- 
ted, and the me di/charged, Lev. 1. Mich. 12 Car, 2. B. R. 
Slater v. Slater. | | 

21. The ſecondary, upon ſearch, reported all the precedents 
to be, that l/s the wife be arrefied, or the huſband give bond 
for her appearance, he ſhall net be forced to put in bail for both, if 

Je sui“ lie in prien; but elſe he ſhall, before he can be bailed in 

debt brought againſt both, upon a /?azute entered into by the fem: 

Liss] dum fila, which the court agreed. Keb. 225. pl. 39. Hill. 13 
Car. 2. B. R. Cranmer v. Andrews. 

22. The huſband in cuſtcdia, in a writ where he and his wife are 
named, muf? appear for himſelf and wife - but 1s not forced to put 
in ſpecial bail for her, if fhe be not arreſted; but the theriff may, 
upon the arreſting him, take an obligation for good bail, which by 
Hern, ſecondary, is the conſtant practice of the court; but he 
muſt tind ſpecial bail for himſelf. Keb. 241. pl. 82. Hill. 13 
Car. 2. B. R. Nevil v. Cage & Ux'. c 

erde feme 23. The Fufband confeſJed a judgment againſt himſelf and his 
entered nato wife as for a debt owing by the awife dum ola; whereas it appeared 


al obi 4 2 ® - — * * 
tioa "Log upon CXamnattion, that it 0 contracied after tie marriage, and 
fla, and this was on purpote to take the wife in execution; but it appear- 


after married ing that the baron was in execution alſo, the wife was diſcharged; 


the deten- ; i 6 
aint. Debt and ſo ſhe ſhould, had the contract been be*ore the marriage. Lev. 
was brought 5 1. Mich. 13 Car. 2. B. R. The Lady Chaworth's caſe. 
againft her, 5 ö | | 
and the being in priſon, and the plaintiff, after knowing of the marriage, brought another writ againft 
the baron and ferze, and took the baron alſo, and deciared againſt both in cuſtodia. The court on mo- 
tion diſcharged the feme, for the baron only is to be impriſoned, and before he ſhall be diſcharged, ſhall 
find bail for himſelf and her. Lev. 216. Trin. 19 Car. 2. B. R. Whitfield v. Holmes. 

F. me cchert fealed a bond, and being arreſted and carried to priſon, the court, upon affidavit made 
that ſhe was covert, and entering her appearance, diſcharged her without bail, Freem. Rep. 2 10. pl. 
216. Trin. 1676. Lady T horiborough's Cale. 


Reb. 158. 


1 appears, ſhe ſhall be accepted; per cur. But where the is in ex- 


24. In debt againſt baron and feme, if man the latitat the fene 


to diſcharge 


her, ir being 


an arreſt on 
meſne pro- 
ceſs only, 
and to lay 
ſhe i5 in 
cuſtodia, is 
no reaſon, 
becauſe 
when he 
comes in he 
ſhall find 
bail for 
himſelf and 


ecutian, the ſhall not be ditcharged, nor could the Lady Baltinglas, 


who was in cuitodia only upon proceſs ; but per cur. the ought_ 


to be diſcharged, and that without bail, if it appear upon the writ 
that ſhe is a feme covert; bit if ſhe be ſued as a feme ſole, ſhe 
ſhall put in bail; and by Twiſden, it is an unreafonable courſe, 
that becauſe ſhe cannot appear by reddidit fe, but in cuſtodia, 
therefore ſhe ſhould not be diſmiſſed as in C. B. elſe this would 
be as good as a divorce, a continual non eſt inventus being re— 
turned againſt the huſband, and no declaration can be againſt her, 
and fo ſac ſhall always be in priſon. Adjornatur. Keb. 189. pl. 
171. Mich. 13 Car. 2. B. R. Bars v. Deſman. 


his wife, and ſo the plaintiff may declare againſt them both in cuſtodia, and per cur. ſhe was diſcharged, 
niſi. Twifſden faid, that there had been 3 opinions, viz. iſt, That ſhe ſhould lie in priſon till the 
uſband come in, and that is unreaſonable. 2dly, That ſhe ought to file common bail, if another 
will e hound for her, which may prevent a fraud in arreſting of her at the beginning of a long vaca- 
tion; this the court conceive reaſonable, hut it is at the clection of the wife, whether the will or not. 


3aly, That ſhe ought to be Ciicharged without bail, which the court conceived reaſonable, and ſo 


aa dete IE, 


old. 


2 Zo Te vii 
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25. Feme covert in ſuit againſt baron and ſeme 7: arreſied, and 
ries bond for her appearance, and now prayed to he delivered on 
common bail, the theriff having returned cepi c of the bare 
and feme both, having only taken her, which the court denied after 
retorn of cepi corpus; contra, if non ef inventus had been re- 
torned as to the hufband; but yet, F it appears only a practice, 
they will diſcharge. her, to examine which they gave rule for the 
ſheriff to return the body of the huſband. Keb. 367. pl. 62. Mich. 


14 Car. + B. Dethick v. Yaxley & Ux. 
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If ſeme co- 
T'ert be ar - 
r-ftod, let 
caule Of ace 
tin be what 
it will, the 
ſhall be diſ- 
"os arged Pn 
common bait ; 
but if A= 
band ig are 
refed, he 


ſpall wit he 


aręged by ing bail F bimlelf without oiwvine it for his avife Ti] rape, 6 Mod, 17. Mich. 2 Ann. 
— 4. * ') 4 4 F / 4 — — — 


B. 6 'Cornith Vo . P. by Tul ſden In Mod. * pl. 24. Mich. 


21 Car. $9 


and ſaidg 


4 - 0 * , . . * 4 ©, 1 89 . py . - * 
that io it was done in Lady Balting.ais's caie, ard that where it is ſaid in Crnoke, | Cro. J. 44 5. pi. 


— © 


charged upon common bail; and io Liveley ſuid the courts was. 


22. Anon.] that the wite in ſuch caie ſha be ditcharged, it is to be underſtood that ſhe thall be diſ- 
- If it be c ear and natericus that 


o ſpe is covert, common bail ought to nave wen received, but if it be denbted, te onght to nnd ſpecial 


dal; per cur. 6 Mod. 108. Hill. 2 Ann. B. R. Z non. 
bail. 7 Mod. 10. Paſch. 1 Ann. B. R. per Holt Ch. J. Anon. 


S. P. it the caute requires ſpecial 


| 1 


26. Debt againſt huſband and wife, for a debt fappgſed to be 
due by her dum fla ; ſpecial bail was put in. Judgment was had 
againſt them, and they /rr-ndered themſelves in diſcharge of the 
bail, It was moved to diſcharge the feme, becauſe ns debt was due 
from her dum ſelu, but this ation was contrived between the plain- 
7 and the huſband, te make her a priſcner. It was agreed, that if 
the wife is taken upon ineſus proceſs before her huſband, ſhe hall be 
diſcharged, and when the huſband is talen, he ſhall give an ap- 
fprarance for both; but it was ſaid, that vpn an execution the wife 
may be taken fit; but dubitatur what ſhould be dene; & adjor- 
natur. Sid. 395. pl. 2. Mich. 20 Car., 2. B. R. Gabry v. 
Gabry. | ; 8 


Vent. 51. 
„lich. 21 
Car. aB. 
Jackſon v. 
Gabree, S. C. 
the gavier 
let the huſ- 
band eſcapes 
It was moved 
to diſcharge 
the wite, 
becauſe the 
huſband 
took no care 
of her, but 
let her lie 
there in a 


very neceſſitous 6ondition. At firft the court doubted what to do, but afterwards reſolved, that unlefs 
the plaintiff would get the huſband taken again, as he might do, they. would diſcharge-the wife, and 
ſaid, that the eſcape of the huſband was the eſcape of the wife. —2 Keb. 576. pl. 98. S. C. and per 
cur. if the huſband will lie in priſon the wife muſt do fo too; but it he will put in bail for himſelf, he 
muſt do ſo for his wite alſo; but it he will not appear, or this were not in execution, ſhe ſhould be 
diſcharged ; and it was referred to the ſecondary to exnmiteg the practice, and if they were in execution 
or not. Sid. 395. in S. C. the reporter adds a nota, that there was a caſein C. B. 12 Car. 2. as 
he remembers, between HuxT AND DAAEKT AND Ux. which was the lame as this, only that the ba- 
ron was priſoner before, and that it was by contrivance to take his wife, who was the ſiſter of Sir John 
Potts; and that Eridgman, then Ch. J. there, and the other juſtices; diſ-harged the feme, but firſt 
they examined the practice, and ordered that the judgment ſhould be taken off the roll. 


27. If they are arreſted in an aim which requires ſpecial bail, = it is L 
* * . * 0 pa FX ot erwiſe * 
and the huſband puts in bail fer himſelf, he muſt put in bail for his 8 Pig - 


ab/cords, and 


wife alſo ; but if he lies in priſen, the wife cannot be let gut upon com- 
mon bail, Vent. 49. Mich. 21 Car. 2. B. R. Anon. — nant 

| | | | reſted. Vent. 
49. Mich. 21 Car. 2. B. R. Anon. In ſuch caſe ſhe ſhall not be diſcharged but upon com- 
mon bail, and then new proceſs ſhall go againſt the baron, with an idem dies given to the wiſe ; per 
Holt Ch. J. 1 Salk. 115. in pl. 3. Hill. 7 W. 3. B. R. 


3 Keb. 27. 


28. A judgment in a ſci. fac. was had again/? a ſeme upon a 
former judgment upon two nihils returned, but before the ſci. face 
brought ſhe was married to A. and was brought againſt her as ſole by 
contrivance between the plaintiff and her baron to oppreſs her, and 
lay her up in priſon, and the could not help herlelf by error or 
| — audita 


pl. 47. Lady 
Prettyman 
V. Marſhall, 
S. C. the 
court in- 
clined ac. 
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eordingly, audita querela, becauſe her baron would releaſe, and the plaintiF 


d adjoden- IS — IO E 
ae knew of her being married. The court ſaid, that this judgment 


fame reaſon. Might be {et aſide for the miſdemeanor of the plaintiff; but be- 
ing informed that the marriage was under debate in the eccleſi— 
attical court, and near to ſentence, they ſuſpended making any 
rule till that was determined. Vent. 208. Patch, 24 Car. 2, B. R. 
Lady Prettyman's caſe. 

29, Plaintiff brought a 6i/l againſt the huſtand and wife, who 
was the daughter of the plaintiff. The huſband puts in a plea, and 
ſwears to it, but the wife refuſed to ſwear to it. Upon ſuggeſtion 
that the wife's refuſal was in combination with her mother, it 
was ordered, that the plea ſtand as for the huſband, and the plain- 
tiff to proceed againſt the wife. Ch. Caſes, 256. Hill. 28 & 29 
2 Painv...-- | 

30. Writ againſt huſband and wife. The vife was taken, and 
 effered bail for here but the bailiffs infilted on bail for lier huſ- 

band allo, who was not taketth and committed her, and an at- 

tachment was granted againſt the bailifis ; for though the hut- 

band 1s compellable to give bail for himſelf and his wife, yet fo is 

not the wife, but for herſelf only; but per Holt, if we grant an 

[152]. attachment, they ſnall not take an action, they ought not to haye 

| two remedies. Cumb. 304. Mich. 6 W. & M. in B. R. Hellier 
v. Condy. 

S. P. by . If an action be brouglit againſt huſband and w lite and the 


Pamp, fe hbuftand is arreſted, he ſhall give a bail land for the appearance of | 


cond and _ " a . 0 : 4 
bid it had him and his wife, and muſt put in bail 5er bath; but if one brings 


been the an action againſt the huſband only, he cannot chore againſt hut-. 


E , band and wife; per Holt Ch. J. 1 Salk. 115. pl. 3. Hill. 7 


B. R. for 


40 hearts of W. 3. B. R. in the cate of Carpenter v. Faufſtin. 
his know- 
ledge. Goldib. 127. Pl. 19 il. 43 Eliz. Anon. 


1 32. Upon a ſuit in 3 againſt baron and feme, wherein 
s & 2. the baron war made a party only for conformity ; ſhe was taken up 
tizem verbis. ON an attachment for not putting in her anſwer, and could not be 
diſcharged without entering hex appearance with the regiſter, and 
paying coſts of the motion. Ch. Prec. 328. pl. 249. Hill. 1711. 


Bell v. Hyde & Ux. 


(L. 2) Where the Baron is baniſhed, or an Alien, 
or beyond Sea. 


= _ 1. W II AND was baniſhed 18 E. 1. by parliament, and his 
rn Al wife had her jointure, by advice of all the judges and 
7. S. C. and others; per Coke Ch. J. and per Doderidge, in the abridgment 
ſome of the there are divers caſes in time of H. 1. and H. 3. accordingly, and 


Rtices ſaid 
4. 3. the wife of Matravers brought «writ of dowwer, Matravers 


that it was 
becauſe the being baniſhed. Roll. Rep. 400. pl. 27. Trin. 14 Jac. in Wir. 
_— more's caſe. 


Er. Bazon and F mY Fl» 58. cles 3. C. accordingly ; but Brooke ſays, quæte, and oy 
vide 
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8 I MH. 4. , — Brief, rl. 22. cites 5. C . je ole, 4 * pls As C:te* I, E. 3 Bulſt. 
183. Coke Ch. J. ſa, 3, her COWer WAS allowe d. — > 8 r. S. | iy cited in Els. Wilts 


If the baron ferejures the realm, the feme is a perſon able to Pr. Cover. 
alien her land without the baron. Br. Baron and Feme, pl. 317. 3 
cites 31 E. 1. and Fitzh. Cui in Vita 31. > 
23. The king brought g Quare if edit againſt the wife of an exile ; 
per Doderidge J. Mo. 8 85 1. in pl. 1159. cites 10 E. 3. 399. 

4. The plaintiff ſhewed by his bill, that he ſreighted a ſhip 
into Spain, which was there naklcare” and all his goods; ; for the 
defendant's huſband, being maſter of the /hip, had an FE ngiiſh book 
found in the hip, contrary to the laws there, which he was fore- 
warned of, and knew the laws, and the defendant's hu/band eat 
coridernned to the galltes F 1d 14 years, and the plait tf as well for 
his own relief as for the relief of the defendant, devifed to obtain 
licence from her majeſty, for tranſporting 60 tuns of beer yearly, 
for 8 years, the profits whereof to be equally divided between 
then, and the bill exhibited to her mai ſty was in both their 
names, and the party of the charge, but the defendant cautiouſly 
got the fame altered into her own name, and hath fold the ſame 
away without yielding the plaintiff any profit ; the defendant doth 
demur, becauſe ſhe is a feme covert; it is ordered a ſubpoena be 
awarded againit her to make a better anſwer. Cary's Rep. 143, 
144. cites 22 Eliz. Caſtleton v. Alice Fitz- W LAs.” 
The 2% 2: ny fue in her 64un rmme 113 ber h 1/pand's aßſence be- Nt. 366. in 
wad , ſca, as in caſe of afiault, XC, but he cannot be ſued before p. 919. it 


WEL ; 1 
he * returns again; per Williams J. and the whole court. Bulſt. an 
S ted per cur. 


140. Trin. 9 Jac. Anon. Paſch: 46 
| Fl:z. that 
the ferne of an exile may ſue alone, and cited 2 H. 4. 
„ 
6. The wiſe ſhall be accounted as feme fole in caſe of baniſh- L 5 188. 
ment and ad/uration z per Coke. Roll. Rep. 490, pl. 27. Trin. _ 54 3 
14 Jac. in W ilmore's caſe. | for then he 
45 C1v:liter 


mortuns, and the hufband being diſabled to ſee for the wife, it would be unteaſonable that ſhe ſhould 
de remetileſs; and ſo it would be equally on thoſe who had ang demands on her, that not being able to 


have any redreſs from the huſband, th ey thunld unt Lave anv yt t her. G. Hitt, of C. B. 198. 


And may make a Will. 2 Vern. 104 . Countsis of Portland v. Prodgers. 


A feme covert brought wreſpaſs by the name of 4 abt. The 

n pleaded that 2 20 3 ieme covert, viz. {ie wife of 7. 
Wilmet, avho vas in ful life at Liſborn iu Portugal. The 11 was 
diſallowed by the court for impollbility of trial. Mo. 57 pl. 
1159. Trin. 14 Jac. B. R. Wilmot's cafe. 

8. Aſſumpſit for wages and money lent; on #297 aſſumpſit the de- Ld. Raym. 
fendant proved the was married, and her huſband alive in France, Rep. 147. 

S. 

The jury found ſor the plaintiff; upon which, as a verdict againſt 4 
evidence, ſhe moved for a new trial, but it was denitd ; for it t ſhall that the 


be intended ſhe was divorced. Babdes the ufs is an alien 2 1 
galt 1. 


enemy, and in that caſe, why is not his wife chargeable as a feme das apaing 
ele, evidence and 


4 
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law; for fele, as much as if he had abjured or been baniſhed. 1 Salk. 116. 
— Deerly v. Ducheſs of Mazarine. | 


covert can- 
not be fol? charged without divorce and alimony, although the huſbard be a foreizner. But Ho't 


Ch. J. thought, that ſuch huſband being under an abſolute diſability to come aid live here, the 
law perhaps will make ſuch wife chargeable as a feme ſole for her debts and contract. And the fc 
porter ſays, that afterwards the plaintiff had his judgment, as Mr. Coleman told him. Cumb. 402. 
S. C. a4ornaturs 


9. Bill againſt baron and feme for a demand out of the ſepa- 
rate eftate of the feme, and the baron is beyond ſea, and not to be 
come at by the proceſs of the court; yet if the feme is ſerved 
with a /ubpwena, ſhe muſt appear and anſwer the plaintiff's bill; 
per Cowper C. 2 Vern. 613. pl. 551. Trin. 1708. Dubois v. 

Hole. | 


(M. a) Where they are ſaid to be one Perſon in 


=. a 


1. 6 INVAG E againft baren and feme and 6 others of a carve 
of land, &c. 2 appeared and the others made default, by which 
iſſued grand cape of 5, parts, and they made default at anther time, 
and the tuo appeared again, and the demandant counted againſt them, 
that the 2 wrong fully deferced him of tus parts of the carve of land 
in 7 parts divided, per Rolf, there are 8 perſons, therefore it 
ſhould be in eight parts divided. Per Martin, the count is 
good, for the baron and feme are not but one perſon in law, and 
therefore well, quod curia conceſit. Br. Count, pl. 44. cites 
4 H. 6. 26. | | | 
2. The baron in replevin ſhall have aid of his own feme after 
Br. Aid, pl. AVOWTy, and proceſs by ſummons to bring her in. Br. Baron and 
74. cites Feme, pl. 46. cites 7 H. 6. 45. | | 
* 3. Baron and feme ↄre not one perſon t9 have the privilege, be- 
cauſe the baron is ſerv t of the chancellor, nor effoign de ſervitis 
regis, nor otizer eſſoign caſt by the baron ſhall not ſerve the feme, 
L154 ] but protection for the baron ſhall ſerve both; nor feme of an at- 


torney ſhall not ſue b ill as her baron ſhall do. Br. Baron and 


Feme, pl. g. cites 35 . 6. 3. 
| 4. Feme covert in caſe of felony ſhall anſwer without her baron, 
Pr. Baron c and ſo are not one perſon to all intents ; per Littleton. Br. Co- 


Feme, pl. 29. 5 A . 4» 
de. g. Crone, pl. 50. cites 15 E. 4. 1 


& S. P. 


the reference un, this award as to the feme is void, for ſhe is not 
compriſed in the ſubmiſſion, but the baron is liable to be ſned on 
his bond if he does not do it; per Frowike Serj. Kelw. 45. b. 
pl. 2. Trin. 17 H. 7. Anon. | E 


6. P ayment 


5. Baron and another referred a matter to arbitration. The 
arbitrators award the ſeme to join in a fine of the land, about which 


mn WP ” VV TOTS At OS 


Baron and Feine, 


6. Payment to the feme of money awarded to the baron is no 
len in action of debt on the bond; and judgment for the plain- 
tiff. Le. 320. pl. 401. Trin. 31 Eliz. B. R. Froud v. Bates. 


wife dum ſola, and that the leſſee had no notice of her marriage, and the baron may m 
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So of pay- 
ment of rent, 
though due 
on a leaſe 
made by the 
ak e the leflee 


pay it over again. Cro. J. 617. (bis) pl. 7, Mich. 19 Jac. B. R. Tracy v. Dutton. — Palm. 207. 


8. Co 


7. In account of the receipt of 101. by the hands of the plaintiffs 
wife; defendant waged his law, and at the day he had to wage 
his law, it was doubted whether it lay, becaule the receipt is ſup= 
poſed to be by another's hand. But becauſe a receipt by the hands 
of the wife of the plaintilF or defendant is all one receipt by their 
own hands; he was received to wage his law. Cro. E. 919. pl. 12. 
Hill. 45 Eliz. B. R. Goodrick's caſe. | 

8. Prolection for the huſband ſhall ſerve alſo for the wife. Co. 


Litt. 130. b. (e). 


protection is repealed and declared void, this turns to the default both of huſband and wife. — Jenks, 


93. pl. 81. S. P. Jenk. 80. pl. 57. S. P. 

9. A. deviſed the reſdue of his eftate to B. C. and D. and the 
wife of D. equally to be divided. D. and his wife ſhall take but 
as one perſon. Vern. 233. pl. 228. Paſch. 13 Car. 2. Bricker v. 

Whalley. F 

10. A. B. hath 3 nieces, one of them takes huſband. A. B. de- 
viſes a legacy to the huſband and wife, and the other nieces equally ; the 
queſtion in chancery was, whether there ſhould be rec parts cr 
fur. It was argued, that being tenants in common, there ſhould 
be four parts, as likewife that ſo it ſhould be adjudged by the 
civil lav, and that in chancery they govern legacies by the rule of 
the civil law, unleſs where it directly contradicts the common 
law; but it was ruled by Ld. K. North, that there ſhould be but 
three parts, and that huſband and wife thould take but as one 
perſon according to the rule of the common Jaw, and the rather, 
for that the legacy here was given in reſpec? of the wife, and not of 
the huſband alſo. Skin. 182. in chancery, pl. 9. Paſch. 36 Car. 2. 
B. R. Anon. | | | 

11. Huſband and wife vere ſued, and afterwards in the plead- 

ings it was ſaid, venerunt partes prædict' per attornatos ſuos pred? 
this was held naught upon a writ of error, becauſe they are but 
one perſon in law. 3 Salk. 62. pl. 1. Paſch. 12 W. 3. B. R. 
Maddox v. Winne. | 


(N. a) What Act by the one to the other is good. 


7. T* cuſtom of Vork is, that a feme covert may take land 
purchaſed by her baron, of the gift of her baron, Br. 
Cuſtoms, pl. 56. cites 12 H. and Fitzh. Preſcription 61. 


Vox. IV. N 2. A deviſe 


Jenk. 26. 


pl. 50. 8. P. 


and if the 


e 


| 


— 
\ 22 ae ee 
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el a A 42 ſe by The be Aron to hrs 7 es is 3 good, though they are One 

, 18. 

T- 3 ml the lame perſon in law; for the deviſe does not take Fe. Ill 
tes 3 A 

_ af: Zer the a-ath * 5 e bar: 5 and then they are not one perſon. Br, 

S. P. as to . Tab 


lands of tenure in burgage, where the cuſtom was to deviſe. 


3. Gift made sy the ting to the queen by charter is good. Br, 
| Corporations, pl. 45. cites 49 Aff. 8. . 
Br. Attor- 4. A feme covert may be arterney for her hi 8 F. N. B. 
S. P. cites 2 «| | 
Paſch. 13 E. 3. Fitz. tit. A e 3. — à feme may be attorney to deliver ſeiſin to her huſband, 
"= 


and the hutbard to the wife. Co. Lijit, $2. 4. 


Co. Lit. 5. In diverſe caſes a man may be a means t9 make a thing paſs 


IS7. b. at 

die bottom. unto his wife, 20 ball not immediately paſs fre n im; and there- 
» 

S. P. the fore if a man feet a married Twoman, and makes a letter of attorney 


Po are unte the huſtand te make live ry of ſeiſin according to the deed, and 
ut one 
1 in he makes livery of ſeiſin accordingly, it is a god feoftment z for 


law, ſoas the hr/band is but a means to convey the freehold to the wite; for 
by this act done no freehold doth paſs from the perſon, &c. Perk. 
them give 

any eftate l. 196. 

or intereſt to the other. 


6. In debt, per Fiſher, if a man be bound to inftaſf a woman by 
a certain day, and before the day he marries her, he may make leaſc 
for a month to a ſtranger, the remainder to his feme, and it is a 
good performance. Quzre. Br. Feottment de Terre, pl. 38. 
Cites 4 H. 7. 4. | ; 

7. Grant was made te the queen by the king of certain land for 
term of life; and fo ſce that the queen 13 a perſon exempt, and 
may take of her own baron by grant of him. Br. Patents, pl. 
55. cites 7 I. 7. 7. 


* p. be- 8. Note that it was adjudged, that a ne covert executrix may 


caſe the is make a fate of the land ts her 5201 baron, and this is a good bar- 
but an in- gain; and becauſe the icoflees would not make a feoffment ac- 


— cordingly, therefore they were committed to the Fleet, Br. Ex- 
the eftate ecutor, pl. 175. cites 10 H. 7. 20. | 

paſſes from 
the deviſcor. Co. Litt. 12>, b. There is a Giverlity between a na power and a power that feu: 
from an inter. When a bare power is given to a teme by will to ſell land, though ſhe marry ſhe may 
ſell, and may ſell tbe lard: to ber buſband, tecaute it was not created by herſelt out of any intereſt of 
Ker own ; but where a feme, on a ſettlement of her own eltate, reſerves 4 power which flows from an 
intereſt, that power ought | to be executed by the i:me ſole, and if by the baron and feme, it is not 
good. Chan. Caſes, 12. Hill. 14 & 15 Car. 2. The Marquis of Antrim v. Duke of Buckingham. 
2 Freem. Rep. 168. pl. 214. S. C. in much the ſame words. For the on the matter no- 
minates the party, and he takes by the will; per Winch J. 2 Brownl. 194. 


1 9. Actus fimplices a man may do to his wife, as to pay money 
Lung, to her, and the like. Arg. 2 Bulſt. 291. in Dockwray's caſc, 
pay bis wife Cites 27 H. 8. 15. N 

moneys that 


is good, Co. Litt. 207. As 


10. Debt upon an obligation indorſed for performance of co- 


yenants, of which one Was, amovg others, that the defendant 
ſhould 
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* ; : , Fa. P . a 7 * * 
ſhould pay annuaily 71. t5 Fo his feme en fuel a fegt, and iſſue 
- . . . ' 1 . . 
ſound againſt him; and it was pleaded in arreſt of judgment, that 
. . 4 4. 1 
a man cannot pay to his own feme. And per Fitzherbert and 
Shell ] » # Tas Sf Ws 7 „ en Teva YN « lind his | 3 /> 
Shelly J. clearly, this may be as well as a man may nnd his feme 
living and veſture; but he cannot give or infeoff his feme. Br. 
% * * * * 
Conditions, pl. 8 rites 27 Hl. 8. 27. 
* 11. The huthand /ajes land 4% 4. for life, the remainder ts his 
Is is not good, becauſe a-giut immediate to 


t wife in toil. 
od; and if he in remainder is not capable 


his own wiſe is not, 
at the time of the livery, he never ſhall be. 
mit... ö 
12. The huſband may ſurrender a copybold to the uſe of his wife, 
h 


L 1 44 5 
Br. Leck. tate Lis 


| becauſe it is not done immediately to her, but to the lord of the 
manor to her ute, and by his admittance of the feme, according to 
the ſurrender. 4 Rep. 29. b. pl. 18. Mich. 27 & 28 Eliz. the qth 
reſolution in caſe of Bunting v, Lepingwell. 
13. A feme covert cannot tale any thing F the gift of her huf= she cannot 


band. Co. Litt. 3. a. at the top. take by an 
N immediate 


conveyance from her baron; but it ought always to ſuppoſe the gift and demiſe to be from the feoffees. 


Arg. Cro. E. 722. pl. 52. Mich. 41 & 42 Eliz. 
By act executed, a man cannot cyxvcy to his wife. Arg. Roll. Rep. 69.—2 Vern, 385. Moyle 


v. Gyles. 


By no conveyance at the common law a man could, during the coverture, either in poſſeſſion, rever- 


fion, or remainder, limit an eſtate to his wife; but a man may by his deed covenant ⁊vith others to ſtand 


ſeiled to the ule of his wife, or make a ferffmrent or other conveyance to the uſe of bis wife ; and now the 


eſtate is executed to ſuch uſes by the Ratute of 27 H. 8. for an uſe is but a truſt and confidence, which 
by fuch a mean might be limited by the huſband to the wife ; but a man cannot covenant with his 
wife to ſtand ſeiſed to her uſe, becauſe he cannot covenant with her, for the reaſon which Littleton 


here yieldeth. Co. Litt. 112. a. | 
If a man be bound with a condition to infeoft his wife, the condition is void, and againſt law, be- 


eauſe it is againſt a maxim in law, and yet the bond is good. Co. Litt. 206. b. 


14. If a feme diſeifreſs makes a ferffment in fee to the uſe of A. 
Vr life, and after of herſelf in tail, and the remainder to the uſe of 
B. in fee, and then takes huſband the diſſeiſee, and he releaſes to her 
all his right, this ſhall enure to B. and to his own wife alto ; for 
by Littleton's rule it muſt accrue to all in the remainder. Co. Litt. 
297. b. | 


15. If ceſty que uſe had deviſed that his wife ſhould fell his land, — 2 
1s XCCU-e . 


and made her executrix, and died, and ſhe took another huſband, eee 

. . | 5 5 Sz 207. 

ſhe might /#// the land to her huſband ; for ſhe did it in auter droit, but tays he 

and her huſband ſhould be in by the deviſor. Co. Litt. 112. a. marvels at 
It, VET vo- 


at the bottom. | lenti non fit 
5 Arg. Godb. 15. cites 3 E. 3. Pr. Devite, 43. 


injuria. 


+ She may 


16. Though the laſt will does not take effect till aſter his de- 
ceaſe, yet if a feme covert be ſeiſed of /ands in fee, for cannot + de- 
viſe the ſame 10 her huſband, becauſe at the making her will the 
had no power (being ſub poteſtate viri) to deviſe the ſame, and the 
law intends it ſhould be done by coercion of her huſband. Co. 


Litt. 113. b, 


the cuſtom of the manor be ſo. Mo. 123. pl. 260 
The ciſtom of a copyhold manor was, that a ſeme chert nt give dn 
an unreaſonable cuſtom, becauſe it cannot have a reaſonable commencement 5 
ways ſub poteſtate viri, it ſhall be intended that ſhe did it by coercion of her hulband. 

| Na 


deviſe her 
c * bold 
lands to 
her hutband 
with or 
without his 
conſent, it 


. Paſch. 25 Eliz. Anon. 
40 her buſtand Adjudged 
for the w fe being al- 


Godb. 143. 
pl. 178. 


8 _ I 
. on rag 


rr ˙ I 2%, Fas 2 
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pl. 178. 33 Eliz. C. B. Skipwith v. Sheffield. — And though it was urged that the cuſtom might 
de good, becauſe the might be examined by the tteward of the court, as the manner is upon a fine to be 
examined by the judge, yet the court laid nothing to it. Ibid. 144. 


7. A man cannot covenant i his wife. Co. Litt. 112. a. 

18. Leſſee is reſtrained from aliening, but only to his <vije, and if 
no wife, then to a younger brother. If ee makes &fote to his 
wife for her life, and the rode of the term 79 his brother, this 
had been void as to the wife, becauſe he cannot make alienation 
to his wife; and this ought to be conſtrued to be done by ſuch 
alienation as he may make to her, and that muſt be by will, and 
cannot be otherwiſe, and good pretently to the younger brother; 


per Coke Ch. J. 2 Bulit. 212. Mich. 12 Jac. Fox v. Whitch- 
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[ 157 ] Cott. | | 
4 Rep. 29. 19. By way of ie a man may convey to his wife, or by /ur- 
b. Bunting render by cuſtom, as of copyhsld. Arg. 2 Bulſt. 273. Mich. 12 
Na of dee. 


Roll. Rep. 138. Arg. 


co . 113. 4: . 


A mancan- 20. A. after marriage, promiſed his wife to pay her 1c0l. and 


— — ſince they are ſparated. The court conceived ſuch promiſe to be 
to his wife utterly void in law, and would not relieve the plaintiff. Chan. 
in law, tho” Rep. 60. 8 Car. 1. Stoit v. Ayloff. 

he may to a 

ſtranger for her. 2 Lev. 14%. Mich. 27 Car. 2. B. R. incaſe of Clerk v. Nettleſhip. 


21. K. the plaintiff's late hy/band, prrchaſed a au in a chaſe, 
and tk the patent to himſelf and his wife, and one B. fer their lives, 
and the life of the longeſt liver of them. K. died, and made the de- 

. fendant his executor ; the plaintiſf's bill was to have the benefit of 
j | this purchaſe, and to have the patent delivered to her. The de- 
fendant by anſwer ſet forth, that K. died greatly indebted, and had 
net left ſufficient aſſets for payment theresf. Per cur. it ſhall be pre- 
ſumed to be intenggd as an advancement and proviſion for the 
wife; the wife cafyuot be a truſtee for the huſband ; and there- 
fore decreed that e plaintiff ſhould enjoy the patent during her 
life, and after herfdeceaſe, in caſe B. ihould ſurvive her, to be a 
truſt for the exggutor of the huſband, and applied towards the 
payment of hiz debts. 2 Vern. 67, 68. pl. 62. Trin. 1688. 
Kingdome v. ridges. | 
22. Wife Cannot be examined as a vitne/7 againſt her huſband. 
2 Vern. 79. pl. 74. Trin. 1688. Cole v. Grey & Ux'. 8 
2 vern· 38 35. 23. One joimenant made a deed of gift to his wife of his moiety 
p:.352-S.C. to ſever the jointure and make a proviſion for her, he being taken 
ſick on a journey. It being void in law, as being made to her, 
and being voluntary and without conſreration, equity would 
not make it good. Ch. Prec. 124. pl. 108. Mich. 1500. Moyſe 
r. Gylecs. | 
24. She may take by his wil!, though ſhe cannot take by any con- 
veyance at common law; for the will not taking effect, in point 
of transferrence of an intereſt; aſter the huſband's death, the is 
in nalure of a ftranger, aud ſo the land will paſs to her; per 'Tre- 
12 | vor 


S II, Pris 1 W. 
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Baron and Feme, 
vor Ch. J. 11 Mod. 156. Hill. 6 Ann. C. B. in cafe of Archer 


. Bokenham. | 
25. Meortgagee made M. the wife of B. executrix, and reſiduary 
legatee for her ſole and ſeparate uſe; B. gave her a note under his 
band that ſhe ſhould have benefit of the mortgage. The note gives 
the wife good right both to the principal and to the intereſt due 
on the mortgage, and is grounded on natural juſtice. 2 Vern, 659. 
pl. 585. Trin. 1710. Harvey v. Harvey. 
26. Baron 1 his death-bed delivered te his wife a purſe of 100 
guineas, and bid her apply it tz u ather uſe but her ewn ; and alſo 
drew a bill upsn a goldfinith to pay tool. to his wife t buy her mourn- 
ing, and to maintain her till her jointure ſhould become due, and 
about 17 days after died. The maſter 
of the purſe to be good as donatio cauſa mortis, ut res magis 
valeat, &c. becauſe otherwiſe a man cannot give to his own wife; 
and faid this was the nature of a legacy to ka wife; and as to the 
bill drawn on the goldſmith, he held the fame good, and that it 
ſhould operate as an appointment ; but that if the had received it in 
her huſband's life, it might be liable to ſome ditpute, but that he 
apprehended it amounted to a direction ti his executors, that the 1001. 
ſhould be appropriated to his evife's uſe ; and inclined to think that 
had ſhe received it in his life-time ſhe ſhould have kept it, and 
being for mourning it might operate lite a direction given touching 
his funeral, which ought to be obſerved, though not in the will, 
and theſe gifts being but ſmall in compariſon of the perſonal ef 
tate, and ſo was only an inſtance of his care, he decreed accord- 


ingly. WIms.'s Rep. 4 441. Trin, 1718. Lawſon v. Lawſon. 
(O. a) Diſputes Inter ſe. 
1. Feme is not a felon by taking the goods of her baron, be- 


cauſe ſhe has colour. 
5 H.. 18. 

2. A woman before her marriage with the baron, had a decree 
fer Gcol. per ann. and it was agreed before marriage between them 
by parol, that he ſhould have the ſole diſpoſal thereof, and accord- 
ingly before marriage, ſhe by deed afjigned the benefit of the de- 
cree to one C. who after the marriage, together with the wife, re- 
leaſed it to the defendant, it was had: againſt; but per Coventry Ld. 
K. and 2 J. this verbal agreement was to ſubvert both the ground 
of law, and the right veſted in the baron by the inter-marriage, 
and therefore if ſuch agreement is not ſettled by ſome legal afſur- 
ance to make it binding in law, it is not fit to maintain it in a court 
of equity. N. Ch. R. 15. 26 July, 7 Car. 1. Suffolk (earl) v. 
Greenvill. 


In action on the caſe for ſcandalous words brought againſt 
the defendant, ſhe pleaded in bar by attorney, that ante diem of 
exhibiting the bill, viz. 1 die Julii, 12 Car. 2. the plaintiff married 
ber the defendant ; ; and upon demurrer to this plea, the had judg- 


Br. Corone, pl. 141. (142) cites 


157 


Wms, s Rep. | 


125. 1 rin. 


1710s I» Co 


of the rolls held the gift 


Hawk pl. c. 
9 3+ cap. 33. 
1. 19. cites 
S. C. 


3 Chan. 
Rep. 89. 
16 June, 
17 Car. Is. 
S. C. re- 
ported much 
in the ſame 
manner. —2 
Freem. Rep. 
146. pl. 191. 
16 June, 7 


Car. 1. S. C. 


reported 
with very 
little diffe- 
rence. 
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See tit. Ne 
exeas Reg- 
num, pl. 7. 


in the notes 


there, 


But none 


- Can bring a 


Will take care of a prowiſion for the wite and gi 


of this court 


Mmedy, r 


provifion for his wite. 


hinder the huſband from ſuing at law. in right of liis wite 


Baron and Feme. 


ment, though it was pleaded in bar. Raym. 395. Trin. 32 Car. 2. 
B. R. Walfal v. Mary Allen. 

4. A motion was made for ns exert r-g19um, the wife having 
ſued him in the ecclefiaſtical court for alimony, and it was ſut- 
pected that he would go beyond ſea to avoid the ſentence ; the 
writ was granted in aid to the eccleſiaſtical court, and alfo a - 

licavit de beno geſlu, the court being informed that he uſed his 
wife very ill. 2 Vent. 345. Trin. 32 Car, 2. in Canc. Sir Je- 
rome Smithſon's caſe. | | 

5. Though a man cannot have a b/ againſt his vife for diſ- 
covery of his own eitate, yet where before marriage the enters 
into articles concerning her own eſtate, ſhe has made herſelf as a 
ſeparate perſon from her huſband; and the was ordered to an- 
ſwer in a week. Ch. Prec. 24. pl. 26. Paſch. 1691. Sir R. Brooks 
v. Lady Brooks. | | 

6. A feme was ind:Fed by her hujband for prifening his cat with 
bruiſed glaſs put into their grains, and -the was admitted in forma 
pauperts, though the court ſaid that the huſhand could not convict 
her. 6 Mod. 88. Mich. 2 Ann. B. R. Aron. | : 

7. A feme covert may /e fer huſband by prechein amy. Ch. 


* F | 
pl. 223. Hill. 1508, Kirk v. Clark, 
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to get in his wife's fortune, it is reaſonabie that the court ſt Huld compel the huſband tn 
„ Sught to do equity ; but where the huſbind 

„this court will not take away his legal te- 
by an injanction til he make a 
Per Harcourt: C. the wife difown: the ſuit, and it is not reaſonabie a t 4 
ut her coniant, and whea ſhe en- 


perſon ihould bring a bill in her name againſt the huſband without he 


i? h — + Fs Ls * * 7 . 
ally appear: in court, ar { diſavexos the ſuit; thi 


of the rolls, who ordered the defendants to account, &c. theretore the dec 
cept as to bringing the writings and deeds relating TO the wite 's rea! c it before tre maiter, 9 


main there ti 
dock & al. 


*[ 159] 


his tencs to the ſowing diviſion between huſband and 
This is an appeal from a decree of the maſter 
ree muit be reverſed, cx-- 


— 


Il further order of the ccurt. MS. Rep. Trin. 13 Ann. in Canc. Andreus v. Cra- 


8. A. bequeathed the reſidue of her perſonal eflate, being about the 
value of 20001. in S. S. Hack, to a feme covert, but by her maiden 
name, not kn;wins her to be married, and made her executrix. "Ihe 


huſband agreed with a friend of the wife's to ſettle it in truſtees, 


whereof ſhe to name one, and the huſband the other, and to go 
to the ſurvivor. A transfer is made by them accordingly. Af- 
terwards a variation was propoſed by the wife's friends, and to 
limit the uſes, after the death of the ſurvivor, to the iſſue of the 
marriage, and for want of iſſue to the adminiſtrators of the wife. 


A declaration was drawn, but was objected to by the * 
: | | Who 


Baron and Peme. 159 


who deſired that the truſt might be for them and the ſurvivor, 
and after to the iſſue, and then the furvivor to take the whole; 
but before ſuch declaration was executed, the huſband died in- 
teſtate without'iſſue. Ld. C. Talbot taking notice of making the 
wife executrix, and reſiduary legatee, by her maiden name, not 
knowing her to be married at the time, thought it would be hard 
to ſay this 20001. did abſolutely veſt in the huſband, notwith- 
ſtanding the caſe 3 Lev. 403. which had been cited, eſpecially as 
by being executrix ſhe is chargeable with debts; but, however, 
as he had it ſingly through his wife, and had made no ſettlement 
upon her, it was rcatonable it thould be 1ettled upon her ; that 
the agreement was compleat on both ſides, and the ſubſequent 
transfer muſt be taken in purſuance of that agreement, and was 
of opinion, that upon her ſurviving, the ſtock was become her 
ſole and abſolute property; and ſo decreed the detendants, the 
truſtees, to be truitees for the wife in her own right. Caies in 


A» 


Equ. in Ld. Talbot's Time, 171. Hill. % pe 


Blomſield. 


(P. a) Acts or Agreements of the Feme before 
Marriage in Fraud of the Huſband, or in Dero- 
gation of the Rights or Expectation of the Baron, 


_ avoided, 


1 | : 
„ . o . . 160 

I. 1 plaintiff's 20%, before marriage conveyed au her eſtate 1. =} 

to the detendant, being her ſon, and after the defendant conveys her 


conveyed the ſame to his chiidren, being infants, becauſe (25 the 1 


court conceived) it was paſſed without any conſideration; it Was tees, ſul jet 
decreed for the plaintiff againſt the defendant and the infants, in , . 

| 1 „ 5 1 cen ſhe ſhou 
32 & 33 Eliz. li. B. fo. 430. 454. & 484. Toth. 162. Povy v. 3 at- 
Peart. 5 teſted by 2 

| | | witneſſes af- 

ter marriage appoint, and fir want of ſuch appointment, te ber children by the * firſt marriage; if the 
afterwards marries, and the fecond huſhand has no notice of ſuch deed, it will be void and fraudulent 
as againſt him; per Ld. C. King. Irin. 1729. 2 Wms. s Rep. 533. 535. in caſe of Poulſon v. 
Wellington. | 

If a woman privately before marriage gives a bord wwirhout any confideration to a third perſon for 10001. 
and marries one who knows nothing of this bond, ſurely equity would relieve againſt ſuch bond. 


2 Wms.'s Rep. 360. per Ld. C. Ning, who put this cafe. Trin. 1726. in caſe of Cotton v. 


King. 

But where a widow conyeyed lands in truſt for herſelf during her widowhood, and after in truſt for 
ſome of her children, and did this in a public manner, and before any treaty for a ſecond marriage, and 
alſo covenanted to transfer 19c01. S. S. ttock, of which the was poſſeſſed, to the like uſes, reſerving 
over and above a handiome maintenance in lands jointured upon her, and in ready money, and after- 
wa:ds married one that had no eſtate, and would have tet aſide the conveyance and covenant as fraudu- 
lent, yet Ld, C. King held the ſame good, and not avoidable by him, and that the covenant to tranſ- 
fer, though no actual aflignment was maze, ſhould bind him, and dilmilled the bill. 2 Wms.'s Rep, 


606. Trin. 1732. King v. Cotton. 


2. A widow having an eſtate deviſed to her for 400 years by 
her former huſband, and being about to marry Sir P. N. the made 
g ſettlement thercof, in order le prevent ſuch a ter-huſband from Hau- 
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queſtion was 


ing the ſame, and Sir P. N. having intimation that ſhe intended 
to make ſuch ſettlement, but not knowing of its being made, 
broke off the treaty of marriage, which was afterwards brought on 
again by ſome friends of the widow, and Sir P. accordingly mar- 
ried — upon hopes and in confidence of having the intereſt ſhe 
had in the ſaid eſtate, and without which he would not have 
married her, the court decreed the ſaid deed to be abfolutely ſet 
alide, and no uſe to be made thereof againit Sir P. N. or any 
claiming under him. 2 Chan. Rep. 81. 24 Car. 2. Howard v. 
Hooker. | 


A recegnizance entered into by the wife the day before marr tage . 


was ſet aſide, and a perpetual injunction granted, though one wit— 
neſs depoſed the huſband's conſent to the drawing it, but that wit- 
neſs had an aſſignment of it to himſelf. 2 Chan. Rep. 79. 24 
Car. 2. Lance v. Norman. 

4. It was held clearly per cur. and admitted by both parties, 
that if a feme, <v:th the privity of the ht band before marriage con- 
veys a term for years in truſt for herjelf, that is clearly out of the 
huſband's power, and he can neither diſpoſe of nor releaſe the 
intereſt of the wife, and if the feme ſhould join in the grant, it 
would not amend the caſe. But the court ſeemed to incline, that 
if a feme does ſecretly, without the knmuledge of her huſband, be- 
fore marriage, convey a term for years in truſt for herſelf, that this 
ſhall be in che power of the huſband, fo as he may either grant or 
releaſe the intereit of the wife. 2 Fre dem. Rep. 29. pl. 2. Hill. 


* r 161 ] 1677. in Draper's caſe. 


Vern. 18. 5. M. a feme poſſeſſed of a long term, being about to marry A. who 
I -— dona indebted to J. 8. 4001. by agreement of A. and J. S. males a 

1 leaſe to J. S. for 10 years, to eure payment Ul the aool. the lands 
upon an aſ- being reckoned 80]. a year, and then by indenture fealed 1 in the pre- 
ſisnment fence of A. (the intended huſband) aſſigns the reſidue the term in 


without the 


knowledge 77:4} to be 1 her diſpaſal, whether fole or covert, (but there were 26 


of the in- other words whereby to exclude the hiſtamu and brought in money, 
tended buſ- gcc. to the value of GO. After marriage other creditors of A. 


Jos = got judgment againſt him, and on a fi. fa. the ſheriff fold the rc- 


diſpoſai were ſidue of the term; and on a bill in chancery it was decreed for 
cited te the vendees againſt the truſtees of M. becauſe the like point had 


caſe of Ep - : * | 
woxp'sv, been decreed fo in SiR EnwarD 'TURNER's CASE, the lord chan- 


Bazzixc- cellor holding it not fit a decree ſhould be one way in parliament 


— and another way in chancery, but declared it againſt his own 


Daccoms's Opinion, becauſe widows in moſt cafes cannot otherwiſe pro- 
Ss, and vide for themſclves; and the huſband in this caſe forſook his 


S * 
er, it wife, and refuſed reconciliation, and allowed her nothing, &c. 


was admit- yet decreed ut ſupra. 2 Chan, Caſes, 73. Mich. 33 Car. 2. Pitt 


ted on the V. Hunt. 
other fide, 
that there had been ſuch a reſolution, but ſaid “ that the Jaw 5 is now changed by the reſolution of the 


lords in Sia Erward TuzngRr's Casr, which was exactly the ſame with this, and was by all the 
lords in parliament reſolved, that the huſband might diſpoſe of the truſt of the term. The Ld. Chan- 
cellor ſeemed to wor der at that reſolution, and ſaid it could not amount to an act of parliament to 
change the law; and although av firſt there poſſibly was no great reaſon for thoſe reſolutions, that the 
huſband could not diſpoſe of a truſt for the feme made without his privity before marriage, yet the law 
being ſo ſettled, people made proviſions for their children according to what the law was then taken to 


be, and now thoſe at are deſcated by this new relolution ; lo that now it js almoſt Pp for 
2 man 


Er 


22 2 > JJ oY 


a man fo to provide for his child, but it ſhall be ſubject to the diſpoſal of an extravagant huſband ; and 
he recommended the ſaying of Ch. B. Walter, viz. it is no matter what the law is, ſo it be known 
what it is. But at laſt he ſaid he mutt be concluded by the lord's judgment, and ſo he decreed it ac- 
cording to Ch. Baron Turner's caſe, ſaying, that there muſt not be one ſort of equity above ſtairs in 
the houſe of lords, and another below fairs in chancery; and he thought, that from henceforth it 
would not ſerve a turn to have the huſband's conſent or priyity to an aſſignment of a term in truſt for 
the feme before marriage, unleſs he was likewiſe made a party to the aſſignment. 2 Freem. Rep, 
78. pl. $6. Hunt v. Pitt, S. C. and lord chancellor ſaid, that this reverſal in the houſe of lords was 
contrary to his opinion, and fince the i0.ds had ſo done, they had altered the law in that particular, and 


therefore declared his opinion to be, that the huſband had power over the term. But if the huſband 


be made a party, or does make an agreement not to diſpoſe of it, there it ſhall not be in his power to 
dilpole of it. S. C. of Turner cited, and faid that the judgment given by the Ld. Nottingham 
to the contrary, was laid by himſelf to have been on a miſtake; for that the wife having married a 
former huſband, ſhe before the marriage made ſuch agreement, but no ſuch proviſion was made when 
ſhe married Sir Edward Turner, but he thinking ſuch proviſion had been made, decreed the ſale void, 
but it was reverſed by his own approbation, as it ſeems, in Dom. Proc. 3 Ch. R. 223. Paſch. 1683. 
in caſe of Sanders v. Page. | | | 


6. A woman before marriage agreed with her huſband, zhat ſhe 
ſbculd have poaver to act as a feme ſole notwithſtanding that mar- 
riage. The huſband died, and ſhe married another huſband who was 
not privy to the ſettlement on the fermer marriage. It was decreed, 
that the ſecond huſband ſhould not be bound by that ſettlement 
on the former marriage. 2 Vern. 17, 18. in pl. 11. Hill. 1686. 
cites it as a caſe about 4 years ſince of Edmonds v. Den- 
nington. | | 


(Q. a) What Agreements, &c. are extinguiſhed by 
| the Marriage. | 


* 


I. IN detinue by feme it is a good plea, that after the bailment ſbe 
married the bailee ; for by this the bailment is diſcharged ; 
per Fineux Ch. J. and he ought to declare upon a trover. Br. 
Barre, pl. 53. cites 21 Hf. 7. 29. | | | 
2. A. makes an obligation zo B. 75 the uſe of C. — A. ſeals it. This cafe 


— 


A. B. and C. being, at the time of ſealing it, at one place, A. puts 2 that 
werd an 


5 : > 7 2 * 57 D , » - 2 2 
the obligation into the hands of C. and fays, th will | ſerve ; this is obligation is 
a good delivery; and though C. afterwards marries A. yet the madeto the 


obligation remains, and is neither extinguiſhed or ſuſpended. Ad- % of an- 
| other, with 


judged and affirmed in error. Jenk. 221, pl. 75. out ſaying in 

| 5 : . / 3 the ebliga- 
tion, that it it to his uſe, his releaſe. ſhall be of no force; for in-the principal caſe the marriage does not 
extinguiſh it; but if the obligation had named ceſty que ule, it had been otherwiſe. Jenk. 222. pl. 


75.— D. 192. b. pl. 26. Mich. 2 & 3 Liz. Parker v. Gibſon, adminiſtrator of tenant, 


| | *[F 262 ] 
3. In debt on a bond for performance of covenants in an inden- Debt upon 

ture made by the baron before marriage, to pay legacies given by the bond condi- 

E 5. i d : tioned, that 

feme in a will made by her befare marriage ; though it was objected, whereas the 

that the marriage continuing till her death, the will and deviſe obligor had 

was void. But adjudged for the plaintiff; for though it was not alen A. 8. 

R 7 % ; H : to wife, who 

a will to all intents, * yet it referred to that which did bear the was poſfeſſed 
name of a will, and though it was not a will in facto, it is not of ſeveral 


material. Cro. E. 27. pl.g. Paſch. 26 Eliz. C. B. Eſton v. Wood. . — 


mit ber to make a will, and to diſpoſe in legacies not excecding 50 J. and Pay and perform what ſbe ap- 
| : | Pointed, 
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2 ated, not exceeding Sol. that then, Kc. The defendant pleaded, that ſke did not make a weak; 
whereupon ine was : dined, and found Hat ſh: made a cl, and diſpoled of legacies not exceeding 
80 J. but that ſhe was Tovert at that time; ad) judged . Tha plaintiff; for though the, being art, 
could not make a u it b oy | law, or C:\pore of oy 8 0s without ! her huſband' s conſent, yet this was Aa 
i iti Le intent 1 condirion, and it 3s but her pointment which he is bound to perform, and 
judgment nil. Cro. C. 219. pl. 5. Trin. glen. 4. R. Marriot v. NMinſman 

Where an agre- 1 is between baron and fem ne beforc marriage, thaf the wiſe may by wi!! '2 bole 
6 * pert e ber eker ite, or for a ng which is future to the marriages ſuch an @grerment is 888 | Fete 1 
ty: be marriage; but where an agreement is to han execution Curing the coverture, there the mar: lage 
Eutinguiſhes ſuch agreement; per Hale Ch. B. Chan. Cakes; 1 118. Mich. 12 Car. 2. in caſc of Prid- 


gen v. Piidgecn, 


Hob 1 Dl 4. A. promiſed M. a feme ſole, that if foe would marry him, Je 
. could leave her worth 100). Hobart Ch. J. faid, that the pro- 
Ney. miſe is extingui er by the marriage, but Winch and Hutton ]. 


26.58. Cs, e contra; for that thc law will not work a releaſe contrary to the 
jud men . — 5 
1-22 BOO intent of the parties, and that the marriage which was the cautzc 


Was read do 

be given for Ts "CS Not deſtroy that which ! IT R If creates Iutt. 77 18. Hill. 
the plaiatiff, 15 Jac. Smith v. Stafford. 

ba: mes 

compounced in . 18, 19. S. C. 3 judges held f Ir ih e plaintiff, and one for the de end- 
ant. — Goob. 271. pl. 379. 8. C. ſays that Hobart and Warburton were againſt Winch and Hut- 


, 

ton. S. C. cited Cro. J. 571. 75 11. by the reporter, and lays, that three juſtices held that 
the action well lay, but tha: Hobart held e contra. Litt. Rep. 32. 700 S. C. as reſolved, that 
the intermarriage was only a ſuſpenſion of the promiſe. ——— Het. 12. cites S. C. but ſeems only a 
tranſlation of Litt. Rep. S. C. cited by Glyn Ch. J. 2 Sid. 5: 3 11. 
pl. 68. Hitt. 1699. B. R. in cite of Gage v. Acton, Holt Ch, bp admitted, tiiar in ſuch caie the 
promite is not leaſed, becauſe it cannot poſſibly happen curing t. ertute, and this is like a condi- 
tion prececent, ſo that if a man declares upon ſuch a promiſe, h. Was aver that the huſband is dead, 
and that he ſurvived him, &c. but it is not ſo in cafe of a bond with a condition, for there the party 
declares upon the bond only, wit thout taking nc Nice of the condition. Cites & Co. 70. Hoe's caſe, But 
a contingency which may or may not happen during the time of the marriage, may be releaſcd by the 
huſband ; as where a term for years is deviſed to A. for life, and atter his deceaſe to the uſe of A. there 
A, the huſband may reieatc, becauſe the co ntingency may happen in the lite-time ot the huſband. 

S. C. cited by Holt Ch. J. bbs Raym. Rep. 521, 522, 523. and ſays, that Noy in his*report of the 
caſe of Smith v. Stafford reports, that it was ſaid by Warburton, that it would be otherwiſe in the caic 
of a bond, and that the whole court agreed to it; aud neverthelete, they reſolved otherwiſe in caſe of a 
promiſe, which proven that it muſt necetiarily be, that they grounded- themſelves upon the ditterence be- 
tween a bond and a promiſe, or otherwite their refolution will be contradictory; and one mutt conſider 
the hole caſe, and not diſallo tle diſtinction, and agree to the reſolution, for that would be to at greg 


to the concluũon, and denꝗ the premiſcs. 


5. A feme ſole poſſeſſed of a term, conveyed the ſame over in triſt 
er her, and chenanted with J. S. whom ſhe did intend te marry, 
that he ſteuld net medale with it, and for that purpoſe took a bond 

of him. They intermarried; he may intermeddle with it, but 
he ſhall not have it, and by equity he cannot aſſign it, by reafon 

of the covenant before marriage. Mar. 88, pl. 141. Paſch. 17 

Car. Anon. 

8. C. cited 6, A. intending to marry ſuch a woman, covenanted, that if 2 
oy _ Ch. 211 marry him, and fhould ſurvive, he would give 300/. 4% her 
aym. Rep, next of kin, and gave a bond to a third perſon for the 1 

522. of this covenant. In debt for this 300l. it was argued, that though 
this was a ſuture covenant, which could not be broken in the lite- 
time of the parties, yet it might be releaſed; and if ſo, then the 
marriage was a releaſe in law, and ſo the debt extinct ; but the 
court inclined the judgment ought to be for the plaintiff, and ruled 


it to be moved at another time. 2 Sid. 58. Hill. 1657. B. R. 


Luprat v. Hoblin. 
7. A. be- 


4c — S WIS 
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7. A. before marriage with M. agrees with M. by deed in 13 


writing, that ſhe, or ſuch as the ſhould appoint, ſhould during the N. Ch. Rep. 4 
coverture recei- e and diipoſe of the rents of her jointure, by a 17.5. C. 1 
former huſb. aa, as * ſhe pleaſed. Per cur. the aforeſaid agreement eee _ of N 
P hs orn 
quith e fene Herſelf be fore marriage, was by the marriage extin- made x * 
guifhed, Chan. Caſes, 21. Paſch. 15 Car. 2. Darcy v. Chute & before mar- 
5 : ; riage is voids 
aughton. | | 

Haughton | 3 

Rey. 91+ 5. C. cited 2 Wms.'s Rep. 243. Arg. Put the principal caſe there being, that be- 
fore the marriage the em band to her inten; 4 luſhand to convey ber lands to bim ard bis heirs ; 
but though the marriage took Sha the died without 1juc, without Conveying the ſame; and it being 
objected that the bond was tulpenged, and 10 extinguithed by the marriage, I. d. C. Macclesfield held it 
uneztonable that the intermarriage, upon which alo e the bond is to take effect, thould itſelf be a de- 
ſtruction of the bond; and that the f. undation of 3 notion is, that in law the huſband and wife be- 
ing one perſon, he cannot {ue his wife on this agreement; whereas in equity it is conſtant experience 
1.4 the wite the huſband, and he might ſue her in this caſe upon 


that the huſband may ſuc the wite, ar: 
's Rep. 244. Mich. 1724. Cannel v. Buckle. 


tis Very agreement. 2 Wins. 5 


8. The baron before marriage articled ⁊uith the ſeme to make a 
ſettlement of certain lands, before te marriage ſhould be folemnized ; 
but they mtermarried before the {cttſement. Then the baron died 
and on a bill by the widow for an execution of the articles, it was 
decreed againſt the heir at law of 5 baron; though objected, 
that marryinz before the execution of the ſettlement was a waiver 
of the articles, aud the benefit of them; 5 and ſhe bei nz the only 
party with whom they were made, her marriage with tne other 
arty before periormance was a releaſe in law. 2 Vent. 343. 

lich. 30 Car. 2. Haymer v. Haymer. 
9. Hutband covenants with his intended wiſe, that ſhe ſhould 


have pawer, d djb1/o of 30904 of her eſtate, notwithſtanding the 


intarmarr! . Whether this covenant is diſchar ged by the mar- 
riage ? he court inclined to diſmiſs the bill brou ght by the 
hulband * te money; but it was urged that the wife conſent— 
ed, and fo put off for her to come and ſignify her conſent in court. 
Vern. 408. pl. 393. Mich. 1686. Furior v. Penton. 


3 
10. Lands limited to A. in 7ru/ 7 for a feme covert, and that A. 


ſhould receive the rent, and apf ly them as the feme, whether 
ſole or covert, ſhould appoint. Per cur. this is only a fra, and 
not an uſe executed by the itatute. Vern. - 415; pl. 393. "Mich, 
1686. Nevil v. Saunders. | 

11. Settlement by the eme d bejore marriage, for her ſeparate uſe, 
evithout the privity of the baron, Ld. Chanceltor decreed, that the 
huſband hoald have the pollo mon oi the cſtate, and that the 
truſtees ſhould make a conveyance of the lands to the fix clerks, 
that it might be ſubject to the order of the court. 2 Vern. 17 
pl. 11. IIIIl. 1686. Carlton and Lady Dayri his wife v. Earl of 
Dorſett. 

12. A feme ſole, being executrix and reſiduary legatee of J. S. ch. Prec. 
lends 100. to A. and B. for which the takes a note in her ozun name, 41. S. C. 
and a bond in a tri! iFee's name, and afterwards marries B. one of the 
obligors. B. dies. On a bill againſt A. he inſiſted, that the mar- 
riage with B, was an extinguiſhment of the bond, as well as if it 
had been made in her own name; fed non allocatur. 2 Vern. 


290. pl. 280. Paſch. 1693. Cotton v. Cotton. 
. 13. Debt 
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Skin. 92 13. Debt on bond for performance of covenants, in certain r 
Heedine 2 ticles made between the defendant and his wife before marriage, 
Davis, S. C. (viz. that the man fhould bring zol. and the woman 251. into a 
2 A feet, into the tad; of a 2d perſon, 10 be fo and [2 difprfed of. } It 
:e caſe of F 7 3 

Ws as argued, that the promiſe was ſuſpended, and conlequently 
Stafford, extinguiſhed by the marriage. But per Holt Ch. J. though the 
_ articles are ſuſpended bv the marriage, yet it was the intent of the 
was Cite f g 5 3 52 a 

yet Holt Ch. parties that the things ſhould be performed, though the articles 


J. faie, this are gone; and the bond is not void, being made to a 3d perſon. 


_— And Eyres J. cited 1 Inſt. 206. and they faid the money was to 
Vern. 409. be brought in preſently, fo that though the marriage had been 


Arg. cites releaſe, yet they ſhould plead performance to that time. Judicium 
Fe pro quer' niſi. Comb. 242. Hill. 5 W. & M. B. R. Gibbons v. 
the caſe of 5 TY ; 

Smith v. Davies. N : 


Stafford, | . 
where, according to the bock, a promiſe by the huſpand to the wife to“ leave her so l. at his death 


was diſcharged by the intermarrizgr ; but {ays, note that the cate of Chrke v. Thempßon, Cro. . 
571. is directly contrary, and tneretore the caſe of Srrith and Stafford is cited; and ; judges were of 
opinion, that the promiſe was not diſcharged by the inte: marriege, and only my Ld. Hobart waz of the 
contrary opinion. [This remars on the caſe of Smith v. Staitord, is ia a nuvta at the end of. the ca: 
of Clark v. Themſon, Cro. J. 571. ple ale] 2 Sid. 59. Hill. 1657. it was ſaid by Glyn Ch. 
J. that the opinion or Hobart in Smith and Statord's cate, ſeems contrary to the judgment of he 
fame caſe, and contrary to Hetl. Rep. 12. for in favour of. common aſſurances and conunual prachice 
it would ſeem very dangerous to adjudge this debt extingulſhed. 


*[164] 


man, conditioned that if he did permit her to diſpſe of 1ool. then the 
bend ſhould be wid. Afterwards the marriage took effect, ſo that 
the band became void, yet this awas held ta be a gocd agreement; and 


the court decreed that the huſband thould give bond to truſtees 
with the fame condition, It was held, that a bill may be exhi- 
bited by her prochein amy; or if truſtees exhibit a bill for or on 
her behalf, it is good either way. 2 Freem. Rep. 205. pl. 279. 
Mich. 1695. Drake v. Storr. 
Carth. 511. 15 Bond by a man ts a woman before their intermarriage, that in 
Hill. 1: W. caſe they intermarried, and the wife ſurvived, and the huſband 
3- ©48© Y- left her 10991. then to be void. Per Holt Ch. J. the bond is 


Act LLC . . . . . . 
does 2c. extinguiſhed by the marriage. Per Gould and Turton J. it is 


cordingly by only ſuſpended, becauſe it would ſubvert the marriage-agree- 
Zest ment, and the rather becauſe it was not payable during the co- 


contra Holt; 8 , ; . 
be , pon a Verture, but it was a debt on contingency ; ſo that if the wife 


writ ot e:ror dum ſola had releaſed all demands, the debt had not been ex- 


wa brought „: 8 : | 73 | 
— em.  tinguiſhed. 1 Salk. 325. Hill. 11 W. 3. B. R. Gage or Gray 
ſcacc. but v. Acton. | 

the plaintiff 
in error, perceiving the court inclined to affirm the judgment, did not proceed. — 12 Mod. 288. 
S. C. argued at bar and at bench, and ſays that the caſe went afterwards into chancery, where relief was 
given, the bond being confidered as a marriage agreement. Freem. Rep. 512. pl. 689. S. C. 
adjornatur. ———]Jtid. 515. pl. 691. S. C. adjudged by 2 judges, contra Holt Ch. J. Ld. 
Raym. Rep. 515. S. C. with the arguments of the judges, and adjudged that the bond was not ex- 
tinguiſhed by the marriage, by the 2 judges contra Holt Ch. J. 2 Vern. 480. pl. 436. Hill. 
1704. Acton v. Pierce & Saxby & al' S. C. and decreed the bond good in equity, though extinguithed 
at law, and that it ſhould bind the real aſſets; and decreed that ſhe redeem a mortgage as well of copy- 
hold as freehold, included in the ſame ſecurity, and to hold over. Chan. Prec. 237. pl. 199» 
Acton v. Acton, 8. C. decreed accordingly. Freem. Rep. 512. pl. 687. Hill. 1699. B. R. 
and ibid. 515. pl. 691. B. R. the S. C. and held by Gould and Turton J. that the bond is not dit 
charged, but Holt Ch. J. e contra. 


14. Upon a treaty of marriage the man gave a bond to the æuo- 


Court, 


6. 
ecute 
bene 
not 
200. 


7. 
abou 
three 


Aſſ. 3. 


(R. a) Will made by Feme Covert. Good in 
what Caſes. * 


4. A Feme covert deviſes goods by her teſtament, and the baron 
delivers the goods te the executors of the awife, as was proved 
by verdict ; the court, upon this preſumption, adjudged that the 
baron gave precedent a/cnt to the making the will. Arg. Mo. 192. 
pl. 341. cites 5 E. 2. 
2. Quere, if a feme covert may deviſe do her gaon baron; for & fime ſeiſed 
it may be by coercion of the baron. Br. Deviſe, pl. 18. cites 31 Kos * 
I "IS : 142 25 Re 
| wijed te ber 
baren, and 
died. This deviſe is void, per cur. for the Jaw preſutmes that this deviſe 1: by coercion of the baron. 
Ibid. pl. 32. cites 6 E. 3. It. Notingh. S. P. ibid. pl. 34. cites 3 E. 3. It. Not. 


3. A feme hath feoffees to her uſe, and takes baron, and makes Br. Teſta- 
ker bill that the feeffees ſhall info; 77 her baron, and dies. The baron ee 3. 
ſhall not have a ſubpoena againſt the feoffees; for the will of the 
ſeme covert is void; by all except Tremayle. Br. Conſcience, &c. 
pl. 28. cites 18 E. 4. 11. [ 165 1 

4. Marriage is a corntermond of a will made by a feme ſole. And. 181. 
4 Rep. 60. Mich. 30 & 31 Eliz. C. B. Forſe v. Hembling. pl. 217. 

Anon. but 
S. C. adjudged that the will is void. — Goldſb. 109. pl. 16. Anon. but ſeems to be S. C. and 
Anderſon Ch. J. held the marriage to be a countermand; but the other 3 juſtices contrary, though all 
held the will void; but the other 3 thought that was by reaſon of the diſability of the teſtatrix at the 
time of her death, when the will ſhould take effect and be conſummated. 

A woman's marriage is alone a revocation of her will; per Ld. C. King. 2 Wms. 's Rep, (624.) 
Trin. 1731. Cotter v. Layer. | : 

But though her will is revoked, yet if her huſband, before marriage with her, was bound or cow-- 
ranted to perform her «vill, and after her death he Joes not pertorm it, by paying the legacies therein 
bequeathed, his bond or covenant ſtands good, ard 15 Iluable againit him. Went. Off. Executor, 23. 
cites it adjudged M. 25, 20 Eiiz, Woud s calz, 


5. Feme by aſſent of baron may make teſtament, and executors 80 of gr-ds 
to ſue for choſes en action, and to poſſeſs goods and chattels which 14 = 
ſhe had as executrix; but not to give /egacies, Agreed per tot. 5 beforn 
cur. Mo. 339. pl. 459. Mich. 32 & 33 Eliz. C. B. Sir Moile marriage, 


Finch v. Finch. | ; 2 
2 And. 92. Sir M. Finche's caſe, S. C. ———Cro. C. 106. pl. 7. Hill. 3 Car. S. P. by three 
juſtices, Mod. 211, 212. pl. 44. Paſch. 28 Car. 2. C. B. Anon. S. P. per cur. and ſuch 
2 will by the hutband's atſcent being properly a will in law, ought to be proved in the ſpiritual 
Court, | 


6. Where the wife's making a will, and conſequently 2n ex- 
ecutor, may be prejudicial to her huſband, and prevent him of ſome 
benefit or advantage, or tend to his loſs or diſadvantage, it ſhall 
not be available or effectual without his aſſent. Went. OF. Ex. 
200. | 7, 
7. Debt upon bd conditioned, that whereas the defendant was It was agreed 
about to marry A. S. &c. F he ſhould ſurvive her, then if within tat where 


tree months after her deceaſe, he ſhauld pay te the abligee 3 oO. t v — 1 4 
| | an 
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poſe in the and fr /ch ſis as the ſaid A. S. by any writing under her hand and 
i «ru þ feal ſhould alu, then, Kc. A. S. by will in writing ſealed, &c. 
if it de not appointed ſuch ſums to be paid. The. defendant pleaded, that the 


particularly wife made no appointment, for that the ought to have made a 


rovided . gs 5 _ 
_ he may deed in writing, and not a will, becauſe a will is ambulatery and 
diſpoſe by revocable, and is not to have any effect till after her death, be- 


| — 25 ſides that a feme covert cannot make a will. But the court (ab- 
polition ENT, is 1b 70 5 . 2 > 

ang ſente Jones) held the declaration good ; for though a feme co- 
in nature of vert cannot make a will without the atlent of her hutband after it 
a will, would ig made, yet that declaration in form of a will is good enough; 
be a good and jud nent 1119 for the plaintiff. Cro. C. 367. pl. 2. Mich 
diſpoſition ] S ry 4 2 : P Ce .* , ». . 3 7 1 - .. C 0 
or appoint- 10 Car. B. R. Tyller v. Peirce. 
ment. 
2 Vern. Rep. 330. pl. 315. Mich. 1695. in caſe of Sawyer v. Betſoe. 


8. Bend was given before marriage, that the wife might d'/þ:/: 
Fool. After marriage the wife conſented te cancel the bond 
which was exchanged into a note, that ſhe ſhould diſpoſe of it, 
fo as he might be firſl acquainted with it. The wife diſpoſed of the 
gool. without firit acquainting the huſband; decreed againſt the 
huſband in favour of the diſpoſition. Chan. Rep. 118. 13 Car. I. 
Palmer v. Kennel. | ; | 
Chan,Cafes, 9. A feme covert living ſeparate from her baron, and faving 
115. Mich. money out of her alimony, may by will diſpoſe of things in or 


a 
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* 
* 
. 8. C. cited upon a truſi, and that without the offent of her huſband, there having 
5 3 been an agreement to that purpoſe; per cur. Chan. Rep. 125. | 
. e wa, non 15 Car. 1. Gorge v. Chancy. | | 1 
A declared to be 2 juſt order. Toth. 161. S. C. accordingly, as to diſpoſing by will, but fays no- ] 
3 . thing of the agreement. h 
| 10. Debt upon bend, that whereas the obligor being about to a 
: marry M. if he ſhould permit her to make a will of her hi;ſband's g 
| IL 166 ] goods to the value of 1001. te be paid within a year after her decenje, C 
then, &c. The defendant pleaded that he did permit her to « 
make a will, &c. But the court held the plea not good, for he J. 
ought to have plcaded that he paid accordingly, for otherwiſc w 
he anſwers to one part only of the condition; for to be paid and 3 
to pay is all one, otherwife it would be idle to permit her to be 
make a will, and not to pay; and judgment for the plaintiff. Cro. th 
Car. 397. pl. 18. Mich. 16 Car. B. R. Sherman v. Lilly. Pe 
11. An authority was given to the wife ts deviſe 300 /. ſhe de- . th 
viſed 50 l. ts one and gol. ts anther, and ſi en,; and the court held 2 
this a good diſpoſal. Keb. 348. in pl. 31. Mich. 14 Car. 2. B. R. ö 
Harris v. Beſſic. | lif, 
2 Mod. 170. 12. B. befire his marriage with P. covenants with her relations 19 thi 
Hill. 23 & | 5 : „ | ' ill a 
29 Car. 2, permit her to make a will of ſuch and ſuch geods. She made a wi 
C. B. Brook of thoſe goods, and died. The will being brought to the prero- 10 
. my gative court to be proved; the huſband ſuggeſted for a prot m 
theſe points bition that the teſtatrix was farmina viro co-operta, and ſo diſabled 36 
werereſolved to make a will, and a prohibition was granted. Per North Ch. J. ren 
12 the ſpiritual court has the probate of Wills, but a feme covert can- — 
be an agree- not make a will; if the gives any thing by her huſband's _— "oy 
| UE. 10 
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the property thereof paſſes from him to the legatee, and it is his ment before 


. : : ee e 1 : 5 marriage 
gift. If the goods were given into another's hands in truſt for that the wie 


the wife, yet her will is but a declaration of the traſt, and not a may make a 
will properly ſo called. Mod. 211. pl. 44. Paſch. 28 Car. 2. mou n 
I ; | 9 ſo, it is a 
C. B. Anon. | | . 
unleſs.the hiſhand diſagrecs ; and his conſent foall be implied till the contrary appear. And the law is 
the ſame, though he knew not when the made the will; which when made, it is in this caſe, as in 
others, ambulatory till the death of the wiſe, and his difſent thereto ; but if after her death he doth 
2 he can never after diſſent, for then he might do it backwards and forwards in infinitum. 
2.i]y, If the hutband would not have ſuch will to tand, be ought preſently after the d ath "of bis wife to 
2 W his diſſent, 3dly, If the huſband conſent that his wite ſhall make a will, and accordingly we 
doth make tuch a will and dieth; and if after her death he comes to the executor named in the will, 
and teems to approve her cholce, by liying that he is glad that ſhe had appointed ſo worthy a perſon, 
ana ſcems t be ſati ed in the main with the roi, and ricommends a Fs aer to the executor, ard a 
gaidlinitb for mating the Tings; and a herald faint er for a efcutckrons ; this is a good aſſent, and 
makes it a good will, though the huſband, when he ſees and reads the will, being thereat diſpleaſed) 
oppotes the probate in the ſpiritual court, by entering caveats and the like ; and ſuch difagrzement af- 
ter the former aſſent will not hurt the will, beca ife fuch aſſent is good in law, though he knew not the 


particular bequeſts in: 5 will. 4thiy, When there is an . reis r + on conſent that a woman 
may make a W. ll, a little proof will be ſuf iene ti make cut the Continuan > of that conjent after her 
dearth 5 and it Will be NE edtu | OMN the ( (he: tic ce to PT. Ve 4 £ 411. «5 FEEMNENT de in aA {cr em 7 manner, and 


thoſe things which prove a diſſat! Ration on the huſthand's part, may not prove a diſagreement, becaule 
the one is to be more formal than the other; for it the huſband ſhould ſay that he hoped to ſet aſide 


the will, or by ſuit or otherwiſe to bring the ex-cutors to terms, this is not a diſſent. -z Keb. 624. 
pl. 3. S. C. and it was inſiſted that the huſhand ought to have adminiftration, becauſe there was a. 
ſurplus of things [or, beßdes things} in aQtion, which the plaintiff the huſband claimed by the 


will; and per cur. the will is void, and the huſband bound only! by the articles to permit it; and pro- 
hibition niſi. 

13. Deviſe of a power t; a finglo woman to grant an annuity. She 
marries. This power remains in her, and is not veſted in the 
huſband, and her diſpoſing it by a nuncup. iriwe will is good. Fin. 
Rep. 346. Paſch. 30 Car. 2. Gibbons v. Moulton. 

14. It was declared by the Ld. Chancellor, if the wife do make 
a will, and give legacies, &c. although the huſband did promiſe 
her to perform it, and gave her leave to make 1t, nay although he 
did after the death of the wife affe nit t9 it, yet he is not bound by it, 
and the performance of it in him is only honorary, wnlcſs the 


huſband did agree before marriage that ſhe ſhould do it, and then he 


will be bound by his agreement; but all promiſes after, nay if 

the wite makes him executor, ad he proves the. will, yet he is 

bound no farther than in honour, for the will of a wife is a void 

thing, and it is in ſtrictneſs no will; and if a bond be given to 

perform the will of a married woman, and the m3kes a will, it hath r 167 
— 

the import of a writing, and nothing. elſe. 2 Freem. Nep. 70. pl. 

2. Trin. 1081. Chitwell v. Blackwell. 

15. A man /ettles and of 61. per ann. to the uſe of himſelf for 2 Vern.328, 
life, and then to his wife for lite, and agrees that the ſhall hold Pl. 35, 
the land until 1001. ſhall be paid i her e Iminittrat * 

int! ſhall be paid 19 her executors, adminittrators or S. C. Sawyer 
aſſignces; ſhe by a writing purporting a will, diſpoſes of this v. Bletfow, 


Idol. and dies in the life of her huſband. It is a gogd ap 3 Rwy hen, 


viz. A. con- 
ment in equity; per Ld. K. North, Vern 1. 244. pl. 15 Trin. 
36 Car. 2. Bletſow v. Saw Yer. | ü B. in truſt 

out of the 
rents and profits, to pay 6/7. per ann. for the ſeparates uſe of M. A.'s wife, and to be ot her diſpaſal, 
then to the uſe of A. tor lite, and after his death to the hei rs of M. dull che heirs or aligns of As 
Mould pay to the executors, adminiflratirs or 4 855 $ 75 M. 100 J. with inter, from the death of A. then 
to the wife tor her lite, for her jointure, rem under over, M. dies, e l g by a will Ailpoſed ot this 


zool. The court thought ſhe could not diſpoſe of it. 
16, Where 
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S. P. and ſo 16, Where a feme covert ſaves money out of a ſeparate mainte- 
—— namce, the may diſpoſe of it as a feme ſole; per Ld. K. North, 
ney, and ſhe Nern. 245. in caſe of Bletſoe v. Sawyer, and ſaid that there had 
by manage - been ſeveral decrees accordingly. | 
ment and 


good houſewifery ſaves money out of it, ſhe may diſpoſe of ſuch money ſo ſaved by her, or of 2ny 
: „c. bought with it, by a writing in nature of a will, if the dies before her huſband ; and ſhi! 
have it herſelf, if ſhe ſurvives him; and ſuch money, jewels, &c. ſhall not be liable to the huſband's 
debts; cited by Hutchinz. Chan. Prec. 44. pl. 44. Paſch. 1692. in cafe of Herbert v. Herbert, 
as decreed in Sir Paul Neal's cate, Equ. Abr. 66. cites S. C. but no book; and ſays that the 
wife was allowed what the had fave out of her pin-money, againſt the deviſee of the real eſtate, — 


17. Where ſhe has power given her by her huſband to make a 
will, prebate of ſuch will per zeftes is ſufficient pro, without any 
other proof; becauſe as to that purpoſe the huſband has made her 
a feme ſole, and no prohibition will lie. Chan. Prec. 84. pl. 75. 
Mich. 1697. Balch v. Wilſon. 

18. Where a feme covert has a power reſerved to diſpoſe by 
laſt will or writing, and ſhe makes her will and diſpoſes, and the 
huſband ſubſcribes his apprebation; in ſuch cafe the perſon to whom 
ſhe gives is not legatee, but nominee, and if he dies before the wife, 
it is not lite a legacy which is thereby /ap/od; but it is only the ex- 
ecution of a truit, and the executors or adminiſtrators ſhall take. 
Abr. Equ. Cafes, 296. pl. 2. Mich. 1700. Burnett v. Hol- 
grave. 

19. Feme covert by conſent of huſband makes her will, and an- 
other feme covert executrix. Her father upon oath of her dying 
a widow obtained adminiſtration, and being cited below by the 
executrix to have the adminiitration revoked, moves tor a prohi- 
bition upon ſuggeſtion that ſhe was covert at the time of death, 
and has rule niſi; and the matter being opened to the court, they 
diſcharged the rule. And per Holt, a married woman cannot 
make a will, even as executrix, without conſent of her huſband. 


12 Mod. 306. Mich. 11 W. 3. Richardſon v. Seiſe. 
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4 Though in 20. Feme by articles before marriage, reſerves power to diſpoſe 

p „ — at of a term by will or otherwiſe. Two days before marriage ſhe _ i 
» A cannot make Makes a will, and gives the truſt of the term to B. She marrics 5 
1 1 f a will, yet and dies. This will is not fuch a will of which the court below | 
= being 4 o bath any juriſdiction, ſo as to be proved by executor, but it : 
_ make a amounted to an appointment in equity who ſhould have the truſt f 
3 writing in according to the ſaid articles; and the way here, had been to i 
= —_— * grantadminiſtration to whom ſhe had appointed the truſt, and not } 
1 writing will to proceed by way of probate. 7 Mod. 147. Hill. 1 Ann. B. R. z 
= | wperate ar Taylor v. Raines. = | | 
? 8 ul; per. | c 
_ Ld. Ch. King 2 Wms. Rep. (624) Trin. 1723. Cotter v. Layer. C 
= [ 168 ] | 

55 # She may 21. Where 2a woman is executrix and marries, there ſhe may 


make a will make a will with conſent of her baron, and cannot without; per 


of ſuch K 
goods which Holt Ch. J. 1 Salk. 313. pl. 20. Hill. 1 Ann. B. R. 
ſhe has as | : 

executor. And if ſhe makes a will f goods which ſpe Las as executer, and of debts otherwiſe: due to her, 
the will is good as to the firſt, and void as to the laſt, and in ſuch caſe her executor ſhall take the firſt, 


and the huſband as adminiſtrator the laſt, fo that in ſuch ſenſe the dies teſtate and inteitatc, and —_ 


Bäron and Feine. 168 


ch an executor and adminiſtrator. Went. Off. Fx. 201. A feme covcrt cannot deviſe wha 
nout her huiband's aſſent; and therefore-a prohibiti: n was gran ed to the ſpi- 


ſhe has az execut:ix wit! 
ritual court to hinder their proving tuch will. 11 Med. 221. pl. 14. Paiclk., 8 Ann. B. R. 


22. If a woman, having debts due te her, marries, ſhe may make 
a-will quoad theſe, and the ordinary may prove it. In other 
caſes ſhe cannot; for it is only a writing in form of a will; but in 
the principal caſe, which was a will made in purſuance of a parber 
reſerved before marriage with the conſent and privity of the in- 
tended hutband, though he refuſed to be a witneſs or party to 
the intended deed, it appearing that the ordinary had only granted 
adminiſtration ed the goods in this will, it was allowed as rea- 
ſonable. 1 Salk. 313. pl. 20. Hill. 1 Ann. B. R. Shardelow v. 
Naylor. 

22. If a ui 15 made 45 8 covert of lands of inheritance to 
J. S. and the baron dies, and then the * dies, though her inten- 
tion is plain, a and though after the deccaſe of the baron, when ſhe 
became ſui juris, ſhe might have deviſed — lands to J. S. or by a 
republication have made the former will good, yet it is not reliev- 
able in equity; per Ld. K. Wright. 2 Vern. 475. pl. 431. Hill, 
1704. in caſe of Clavering v. Clavering. 


24. Where a woman on marriage reſerved a power to d ige of Chan. Prec. 
I Jo pl. 207. 


her perſonal eſtate, aud rents and praſils of t ger real, it was objected 2 5-1 
S. that . 


ſhe had diſpoſed of ſeveral mortgages, &c. that appearing not to , oo 
be part of the cilate over which he had referved a pow er. Per of the man 
Wright K. it appeared not that any other eſtate came afterwards be de mar- 
to her, and therefore what ſhe died poſieiſed of is to be taken to mage oer 
be the ſeparate eſtate, or the produce of it ; and as the had power ter . 

Y real an 


over the principal, the conſequently had it over the produce of it. . 
1 I »— perſona! to 
2 Vern. Rep. 535. pl. 478. Hull. 1705. Gore v. Knight. b= at her 


own diſpoſal. In this caſe all the product or increaſe of it, or that wh ich c mes in lieu of ic, ſhall be 
alſo at her diſpoſal. S. P. Paſch. 1719. Abr. Equ. Caſes, 346. Gol dv. Rutland, and though 


truſtees are mentioned, yet a dſpyfrion by brr cor Lands is goude 


25, The baron, in conſideration of a bond, given by him to Hibb. _ 


24 


truſtees for the uſe of the wife, being deli up to him, and © C. in to. 


of her joining with him in ditpoling ot a leaſchold eſtate of her's, ticem verbis. 


conveys a long term, ſuppoling it to be a fee, to truitees for his 

own and his wife's life, and the ſurvivor of them, remainder 10 
the heirs 7 the wife. She dies without iſſue, and by writing in 
nature of a will deviſcd to J. S. and his heirs. The hutband 
claimed it as her adminiſtrator. J. S. took out adminiſtration to 
her, and got a releaſe from her heir at os ; and Ld. Cowper tak- 
ing all this together, decreed that J. S. was well intitled to diſ- 
charge a mortgage then on the premiſes, and the devife good. 
Ch. Prec. 480. pl. 301. Hill. 1717. Marlhall v. Frank. 

26. Where a power is given to a woman, at that time unmar- 
ried, to diſpoſe by vill, and the afterwards marries, it was decreed. 
| that the marriage is a ſuſpenſion of her power z but if the ſurvives 
her huſband, the power revives; but quzre inde; tor the lords 
ſent to heve the opinion of the judges upon it. Ms. Tab. Feb. 


gth, 1727. Rich v. Beaumond. 
Vol. IV. O | 
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Baron and Feme, 


(S. a) Where they take by Moieties. 


5 I formedon, where a gif? in tail is made to J. N. the 7-3 
mainder to the right heirs of the baron and feme, this remain- 


der is in jointure, and ſurvivorthip ſhall hold place» And ſo 


where a gift is made to N. in tail, the remainder to the right 
heirs of P. and Q. who are dead at the time of the gift made, 
there the remainder is in jointure, and ſurvivorſhip thall hold 
place; per Mowbray, Br. Jointenants, pl. 12. cites 38 E. 
3. 26. | 

2. A perſenal duty being a choſe en action, ſhall well Jie in join- 
ture between a man and his wife; % otherwiſe of other per- 
ſonal things. Noy, 149. in caſe of Norton v. Glover, cites 4 
H. 6. 6. a. | 

3. Where the laren and feme purchaſes land, and the baron ali- 
ens, and dies, the feme may have cui in vita and recover the 
whole; for there are no moieties between the baron and feme 
during the coverture, and therefore it is not good for any moiety; 
but it they purchaſe before coverture, and after intermarry, and 
the baron aliens all, and dies, the feme ſhall have cui in vita of 
the moiety, and recover it, and the alienation is good of the other 
moiety, Note the diverſity ; for it appears. Br. Cui in Vita, pl. 
8. cites 19 H. 6. 45. | | 

4. Baron and feme purchaſed in fee, and after they leaſed for 
years by indenture, and after the baron releaſed to the laſſee and his 
heirs, This is no diſcontinuance, and yet this gives franktene- 
ment to the leſſee during the life of the baron; by ſeveral, with- 
out doubt. Br. Releaſe, pl. 81. cites 29 H. 8. | 

5. If the baron and feme purchaſe jointly, and are diſſeiſed, an 


the barn releaſes, and after they are divorced, the feme ſhall have 


the mziety, though before the divorce there were no moieties ; for 


the divorce converts it into moieties. Br. Deraignment, pl. 18. 


cites 32 H. 8. 
A. pines 6. W. made a fe:fment in fee, &c. to the uſe of himſelf for 
Ee „ B. life, remainder 76 his for and to his avife who ſhould be, and the heirs 
„ 2f their 2 bodies. The ſon married M. then W. the father levied 


21 a he 6 EM 
ml after a ſine to king H. 8. and bound himſclf and his heirs to warranty, 


many, Or 35 and died. The ſon ibu attainted of treaſon and executed, leaving 


Ide Lis .: 5 . 
— py iſſue then living. Then the queen by letters patents granted the 
takes the land to another, and afterwards the widow and her iſlue was re- 


hole but ſtored. The queſtion was, whether ſhe had a right to the whole, 


it A. {-:1-d x X : 
N 44. wor or only to one moiety? D. 122. a. b. pl. 21, 22. Mich. 2 & 3 


2 P. & NM. Sir Tho. Wyatr's cate. 

ot tits of, 

name, blond, and pofterity, ces nan: to flind ſciſad to the uſe of himſelf for life, and after to the uſe 

of bis fun, and ful wife as be ſpall marry, and the heirs male of his body. A. dies, and then the 

ſon takes a wife ; the wife has 4 joint ettate with her baron, to them and the heirs male of the body of 

the baron. lenk. 325. pl. 52. Trin. 3 Jac. in the court of wards.——-1 Rep. 101. a. Arg, S. V. 

lay it was ſo heid in Ld. Pawiet's caſe, 17 Elia. D. 340. D. 339. b. 340. &C. pl. 48, 499 

eo. the julges differed in opinion, and afterwards the parties accorded between themſelves, and judg- 

ment was given by default. — 2 Lt. 17. pl. 25. Dient s ce, S. C. argutd by the judges. ”— 
| | . 
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caſe was, ſeofſment by tl e laren to the uſe of bi eff and wife for li; if he ſurvives his wife, then to 
the uſe of himſelf and ſuck an as he ſhould after marry for her hte, remainder in fee to a ſtran- 
ger. Per Harper J. the limitation of the uſe cannot be purſued precifely, according to the words, and 
therefore the words ſhall be co:frved, after the deceaſe of the firſt wife unto the ule of the Eufband until 
he marries, and atterwards to the uſe of him and his ſecond wife, in which caſe they ſhall take jointly, 
8. C. cited 2 And. 108. Arg. Mo. 377. Arg. cites D. 340. S. C. ſays it was admitted 
by all the juſtices of C. B. that the eitate was good enough. 
In the cafe of an uſe the huſband takes all in the mean time, and when he marries the wife takes it 
by force of the feoftment, and the limitation of the ute jointly with him; for there is not any fractions 
' and ſeveral veſting by parcels, See 13 Rep. 59. in Sammes's cale 
A fine was levied to the uſe of himſelf and ſuch wife as he ſhall after marry for their lives; and af- 
ter to the uſe of J. his daughter, and the heirs of her body, and after he married A. M. and died; 
and Wray, Mead, Onſlow, and Plowden were of opinion, that a good uſe for life was ſettled in A. 
M. * jointenant with her hutband, becauſe though the uie did not f-ttle in her compleatly till thre mar- 
riage, yet it ſhall relate, as to its commencement, to the firſt fine executed. And afteiwards the par- 
ties, not ſatisfied with this opinion, ſued in C. B. where the caſe was adjudged with this reſolution, 
as appears in writ of entry there brought, by the next in remainder again't the faid a. M. Mich. 
13 K 14 Eliz. Arg. Mo. 517. Cites it as Mutton's caſe, ——— See tit. Uſes (L) pl. 1. in the 
notes. | | | 


7. Copyheld land was ſurrendered to the uſe of the wife fer life, 
remainder to the uſe of the right heirs of the hu/band and wife. "The 
huſband entered in the right of the wife. The remainder is ex- 
ecuted for a moiety preſently in the wife, and the hutband of that 
was ſeiſed in the right of the wife, and the wife dying Hit, her 
heir ſhould have it; but if the huthand had died firſt, his heir 
/bould have ene maiety. 3 Le. 4. pl. 10. Mich. 4 & 5 P. & M. in 
C. B. Anon. | 

8. Gift 7 A. and M. and to the heirs of the body of the ſaid A. 
begotten of the ſaid M. remainder to a ſtranger in tail, remainder 
over in fee. A. after marrics with M. they take by moieties. Mo. 
95. pl. 235. Paſch. 12 Eliz. Brabroke's cafe. 

9. Land is given z baron and feme in fpecial tail during the c9- 
verture. Afterwards the baron 1s attainted of treaton, and dies. 
The wife continues in as tenant in tail; the iffue is reſtored by 
parhament, and made inheritable to his father, faving to the king 
all advantages devolved to him by the attainder of his father. 
The wife cies. Walmiley ſerj. conceived that the iſſue was inhe- 
ritable; for the attainder which diſturbed the inheritance is re- 
moved, and the Hd reſtored, and nothing can acerue to the king; 
for the father had not any eſtate forfeitable z but all the ate /ur- 
wvived to the <vife, not impeachable by the faid attainder; and 
when the wife dies, then is the iſſue capable to inherit the eſtate 
tail, Windham and Rhodes J. prima facie, thought the con- 
trary z yet they agreed that if the avife had ſuffered a common re- 
every, the ſame had bound the king. Le. 157. pl. 221. Mich. 
31 Eliz. C. B. Anon. 

10. William Ocle and Joan his wife purchaſed lands to them and 
their heirs. After William Ocle was a!tainted of high treaſon for 
the murder of the king's father E. 2. and was executed. Joan 
his wife ſurvived him. E. 3. granted the lands to Stephen de 
Bitterly and his heirs. John Hawkins, the heir of the laid Joan, 
in a petition to the king, diſcloſed this whole matter; and upon 
a ſci. fa. againſt the patentee, has judgment to recover the hnds; 
but if au eſtate be made to @ man and a woman, and their heirs 

| | Q 2 before 
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before marriage, and aſter they marry, the huſband and wife have 


moieties between them. Co. Litt. 187. b. 
P. 149. b. 11. If a fegfinent had been made before 27 H. 8. of uſes, to the 


7 5 * vie of a man and a woman and their heirs, and they intermarry, 
1. Bede! and then the ſtatute is made; if the huſband aliens, it is good for 


2 Holſtock. a moiety, for the ſtatute executes the poſſeſhon according to fuch 


S. P. if . = 5 ; 
they 3 quality, manner, form and condition, as they had in the ute, fo as 


e, ſuch though it veſts Guring the cov erture, yet the act of parliament ex- 
ue ſhould ecutes ſeveral moicties in them, ſecing they have ſeveral moieties 


nac uſe. - Co. Litt. 187. b. 


medon of ebe 

Wwe. Goldſb. 14S. pl. 72. Hill. 43 Eliz. S. P. held accordingly ; per tot. cur. without ar. 
gument. Mo. 92. pl. 22S. Trin. 10 Elis. Symonds's cafe, S. P. hela gy by Welch, 
Brown & Dyer, but Weſton and Bendlows e contra; but all agreed that ieveral moieties migut be of 
eftate tail, as well as of fee fimple between baron and teme. S. P. adjudge 4 vy the advice of 
Wray & Anderſon Ch. J. in the court of wards, that the huſband and wite took by moieties. No. 


715, 716. pl. 1000, Mich. 32 & 33 Eliz, The Cen. Savage. 


The confir-. 12, If I leaſe land 1% a feme ſole for term of years who takes 


_ > baron, and afterwards I confirm the e/tate of the baron and his wife, 


the huſband to have and to hold the land for term of their two lives, they have 
rad wite for joint *eftate in the frechold of the land, becauſe the wife had not 


their |! | h ; 
* franktenement before. Co. Litt. ſ. 526. 


jointenants for life ; becauſe a chattel of a feme covert may be drowned, and ſo note a diverſity between 
2 /:aſe fr |. fe, and a leaſe fr y:iri made to a feme covert; for her eſtate of freehold cannot be altered 
by the confirmation mace : 0 the huſband and her, as the term for youy may, whereof her huſband may 
make diſpoſition at his pleaſure, Co. Litt. 300. a, 


171 | 
Pl. C. 455. 1 If a feofment be made to a man and a woman, and their 


. VI. h. 5 . . 5 : 4 . A 
4 18 Elz. heirs with warranty, and they intermarry, and after are impleaded, 


in caſe of and vouch, and recover in value, moieties ſhall not be between 


3 „. them; for though they were ſole when the warranty Was made, 
20. 

. is to. yet at the time when they recovered and had execution they were 
tidem ve:bis. huſband and wife, in which time they cannot take by moieties. 


or 149- Co. Litt. 187. b. 


Trin. 3 & 4 P. & M, Bedyl Vs Holftock. 


14. If an Sh be made to a willein and his wife 3 ing free, and 
to their heirs, albeit they have ſeveral capacities, viz. the villein 
to purchaſe for the benefit of the lord, and the wife for her own ; 

et if the lord of the villein enter, and the wife ſurvives her huſ- 


and, ſhe ſhall enjoy the whole land, becauſe there are no moi- 


eties between them. Co. Litt. 187. b. 


Aud they do 15. 3 life to feme ole, who takes huſband, Ir confirms 


_—— eftate of 


r aron and feme, to have and to hold "he term of their 
= 1 lives; in this caſe the baron does not hold jointly with his wife, 
it, The but holds in right of his wife for term of her life; but this ſhall 


_— enure to the baron for term of his life if he ſurvives the wife. 
for her life, Co. Litt. ſ. 525. 


and jzcirte- | 
nan's muſt c:1me in by one title; but in this caſe, if the confirmation had been made to the huſhand and 


wife, to haie and to hold the land to them two, and to their heirs, they had been jointenants to the tre 
fEimplez and the huſband ſeiſed in the right of his wife for her life; for the buſband and wife cannot 
take by moicties during the coverture, Co. Litt, 299. a. b. 


16. It 


Baron and Feme. 1 


16. If a reverſion be granted to a man and a woman, they are 4 - 483. 
to have moieties in law, but F they intermarry, and then attorn- 5 
ment is had, they have no moieties (and yet by the purport of the cafe of Ni- 
grant they are to have moieties), becauſe it is by act in law. Co. 83 
, N Ichols 
Litt. 3 10. a. | 1 
cordingiy ; for though they were ſole when the grant was made, yet w hen the reverſion ſettled in them 
they were baron and feme, between hom there ae no moleties, and fo the time in which the thing 


veſts, ought to be reſpected. 


17. If a gift be made 7s a man ond a ww2man net married, though 
with an intention of their intermarriage, and afterwards they in- 
termarry, yet they take by divided moieties. Noy, 122. Ward v. 
Mathew. And cites it adjudged in one Edmunds's cate. | 

18. Articles before marriage to ſelile u term to himſelf for life, 

to his ſon for lite, to the uſe of the woman the ſon was about to 
marry, and after their deceatc to the uſe of the iflue of their two 
bodies to be begotten according to the deſcent of lands ſo intailed. 
After marriage the leaſe was aſſigned to thoſe uſes. The reporter 
ſays, the articles being before marriage, the fon and his wife took 
by divided moieties. Chan, Caſes, 266. Mich. 27 Car. 2. in caſe 
of Bullock v. Knight. 

19. Baron purchaſed a copyhold, and takes ſurrender to himſelf, his Chan. Prec. 
wife and his daughter and their heirs ; per lord commiſſioners, ba- 7+ Pl 1. 
ron and feme take one moiety by Entierties, ſo as the baron can- yo I 
not alien ſo as to bind the feme,and the other moiety is well veſted cordingly. 
in the daughter ; per commiſſioners. 2 Vern. Rep, 120. pl. 120, 


Hill. 1690. Back v. ee, 


(T. a) Take. In what Caſes Feme may take by C1721 
Grant to herſelf. 


15 Oatien made to a feme covert is good. Br. Obligation, pl. Br. Teſta- 
dcites 4 6. . ment, pl. 9. 
36. cites 4 H. 6. 31 e 
—5. P. Br. Nonability, pl. 2. cites 3 H. 6. 23. A man was bound to baron and feme, and be 
made the feme lis executrix ard died, and foe brought debt upon the obligation as executrix of the baron, 
and well, per Cokaine |. for ſhe may waive it by the coverture, and refuſe the ſurvivorſhip 3 but Wel- 
ton ſerj, contra. Br. Waiver ds Choſes, pl. 13. cites 4 H. 6. 5. 


. Treſpaſs upon the ſtatute of 5 R. 2. ubi ingreſſus non 
e per legem. The defendant pleaded gift in tail, the remainder 
to a feme covert, to which A, B. huſband of the ſaid feme agreed, 
and ſo concludes her baron and gave colour. Quzre if the agree- 
ment be neceſſary; for it ſeems that it is in the feme till the baron 
"YI Br. Agreement, pl. 1. cites 3 H. 7. 
* Feoffment made to feme covert, or gift of 2 to her, & c. Br. Action 
18 od] if the baron agrees, or if he does net diſagree. Br. Cover- ay NG 
pl. 5. cites 


ture, pl. 3. cites 27 H. 8. 24. | S, C, 
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= | Baron and Feme. 


(U. a) Inter ſe. Miſ-uſage. 


1. ,jTtempt to cut the huſband's throat, is a Cauſe for which the 
| kutband may be dtverced ; per curiam. Lane, 98. Hill. 
8 Jac. in the exchequer, in caſe of Scot v. Helyer. 
Godb. 217%. 2. The wife of Sir Thomas Seymor libelled for alimany, be- 


pl. 5. . O. cauſe the baron beat her ſo that ſhe could not cohab't with him 5 


accorvingly. 


the ccurt denied a prohibition, but if ſhe had cohabited, ſhe 
could not have ſued for alimony. Mo. 874. pl. 1219. Hill. 11 
Jac. Sir Thomas Seymor's caſe. | 

Gedb. 215. 3. A wife may have the peace againſt the baron for unreaſon- 


& S. P. and „, : 
cites F. N. Seymor's Cale, 
B. 80. (F) | : | 
— Litt. Rep. 189. Arg. Mich. 4 Car. in Stanlie's caſe, in C. B. the S. P. — The court being 
informed of his i]! uſage of his wife, a ſupplicavit de bono geitu was granted. 2 Vent. 345. Trin. 
32 Car. 2. in chanceiy, Sir Jerom Smithſon's caſe. 


. og. able correction. Mo. 87,4. pl. 1219. Hill. 11 Jac. in Sir Thomas 


4. Debt on bond by A. againſt the baron. The condition 


was, that he ſhould 7 ſell hrs awife's apparel, it is good, as if ba- 
ron be bund to a ftranger to pay 20l. per ann. to his wife, it is 
good; per Coke. Roll. Rep. 33. pl. 43. Hill. 13 Jac. B. R. 
Smith v. Wation. | 
5. Taking away the awife's apparel, and other of her neceſſaries, is 
good ground for her to /ue a divorce cauſa ſavitiæ. Sid. 118, 
| Paſch. 15 Car. in caſe of Manby v. Scott. 

2 Keb.433- 6, Baron for il uſage was bound by the court to his good beha- 
hr wviewr. 2 Lev. 128. Hill, 26 & 27 Car. 2. B. R. The King v. 

ie Ld. Lee. | | | 


cCording y. 
And by Hale Ch. J. the ſalva moderata caſtizatione in the Regiſter, is not meant of beating, but only 


of admorition, aud confi.ement to the houte in caſe of her extravagance, which the court agreed, — 
11 Mod. ICC, oh Zo 


2 Sa k. 139 pl. 2 S. Co Freem. Rep. 376. pl. 488, I. C. 
Paſch. 6 Ann. B. R. The Queen v. Ld. Geo. Howard. But the court cannot remove her trom 
the baron. 2 Lev. 128. Hill. 26 & 27 Car. 2. B. R. The King v. Ld. Lee. 


173 7. In a bill to eſtabliſh an agreement for a ſeparate maintenance 


for the defendant's wiſe, the plaintiff prayed a diſcovery of ſeveral 


unkind fles and hardſhips to the wife, to make her recede from the 


agreement. "he defendant demurred, as a matter not properly 


examinable or relievable in this court. Vern. 204. pl. 200. Mich, 
1683. Hinks v. Nelthorp, | 
Chan, rec. 8, By articles before marriage Cool. part of the wife's por- 
276. pl. 200. | 
Ld. Rock- | 2 
hem nd Geool. rſidue of the portion, to be veſted in land, and ſettled: to ba- 
ivy Ona ron for life, to the feme for life, remainder as a proviſion for 


83 younger children. The huſband, by cruel uſage, having forced 


james 62 


duden, S. C. the feme to ſeparate from him, the court decreed the 6000]. to be 
„dlees des put out at intereſt, and be paid to the feme for her ſeparate main- 


« i +: GI” 32 


db. 74. tenance till a coliabitation. 2 Vern. 493. pl. 144. Paſch. 1705. 
| | „ 8 Lady 


Rep - 2 


tion, is paid, and a ſettlement made of 10001. per ann. and 


Baron and feme, 173 


Lady Oxenden, per prochein amy, v. Sir James Oxenden & aP. 2 
| C. fays 


Et e contra, the lady had 
a decree for 300 l. a year out of a truſt eſtate, which the court laid hold of as being under a truſt, and 
in their poſſeſſion; but that the Ld. Keeper doubted vat to have done, had there been no ſuch truſt 
eſtate to have laid hold of, and (aid he would give no 6piniog, it not being the calc in qucſtion. 
MS. Rep. S. C. in totidem verbis with Gilb, Equ. Rep. 


9. Feme being parted from her huſband, by reaſon of cruelty, 
becomes intitled to 3oool!. as her ſhare of her mother's perſonal 
eſtate, who died inteſtate. Harcourt Ld. K. decreed the inte- 
reſt to the feme for her ſeparate uſe for her life, and after to the 
huſband, if he ſurvived, for his life; and if any ifſue, then the 
principal to the iſſue; but if no iſſue, then to the ſurvivor of 
the huſband and wife. Memorandum ; the baron had given a 
nete to the feme, that if he ſhould again uſe her ill, ſhe ſhould 
have her ſhare of her mother's eſtate to her own uſe. 2 Vern. 
671. pl. 598. Paſch. 1711. Nichols & Danvers v. Danvers. 

10. Baron proves drunken, abuſive, Fe and cruel to his 
fame. The court decreed the intereſt of a bond of 5001. given 

to truſtees for the feme's portion, to be paid to the feme for her 
ſeparate maintenance. 2 View. 75 2. pl. 657. Mich. 1717. Wil- 
liams v. Callow. 


11. As to the cyercive power which the huſband has ever the 6,1. ch. ' 


wife, it is not a power to confine her; for by the law of England thought the 
the is intitled to all reaſonable liberty, if her behaviour is not very NE. 
bad. 8 Mod. 22. Mich. 7 Geo. 1. Lyſter's caſe. as 


rection to 
the wiſe; but Nichols and Warburton J. held the contrary. Godb. 215. in Sir Thomas Seymeur's 
caſe, | | 
She cannot either by herſelf or her prochein amy bring a bomine replegiand againſt him; for he has by 
law a right to the cuttody of her, and may, if he think fit, confine but not imprijon ber; for if he does, 
it will be good cauſe for her to apply to the ſpiritual court tor a drvorce proprer ſ@witiom. Chan. Prec, 
492. Palch, 1718. Atwood v. Atwood. ——Gilb., Equ. Rep. 149. S. C. in totidem verbis. 


(W. a) Where they live ſeparate. 


1. A Woman living ſeparate from her huſband, fratched away 

| money out of fool. which was going to be paid to her 
mother. Her hu{band is not chargeable in equity with the mo- 
ney ſo taken; but the wife ought to anſwer the ſame, and to put 
in her anſwer in this court, or to be proſecuted for contempt. 
Chan. Rep. 68. 9 Car. 1. Plomer v. Plomer. 

2. The wife proſecuted the huſband for having a 2d wife ; but [ 174 J 
the /ame awas nt proved. But he being in court on his recogni- 
zance, after the acquittal, e prayed to charge him with actions for 
xeceſſaries for herſelf and children, and the court allowed her to 
do fo, the having proved her own marriage clearly before. 2 Keb, 
585. pl. 129. Mich. 21 Car. 2. B. R. Hume's caſe. 

3. Baron left his wife 20 years ſince in the country, and lived 
in London, and married another. The wife coming to London 
to profecute him, he got her arreſted. The gaser fres the baron 
for her diet and lo%ging while ſhe was in prifon. Per Hale Ch. J. 
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9 Baron and Fine. 


the baron is not chargeable without ſome evidence of his aſſent, as 
if he had viſited her in priſon, or by fome act had approved the 
proviſion of the gaoler; but here the contrary appears; for ſhe 
came to proſecute him, and ſhe was committed to gaol, and had 
clergy on her proſecution ; and if he will not allow her neceſſa- 
ries, the ſhould have complained in courſe of law for main- 
ten mee. 2 Lev. 16. Trin. 23 Car. 2. B. R. Calverly v. 
Plummer. - . 1 

4. Goods deviſed to M. ( the wife of B.) for life, and after her 
death 4% A. NI. and B. were parted, and there had been great 
ſuits for alimony, and M. during the ſeparation had waſted the 
goods, North Ld. K. thought it reaſonable that B. ſhould be 
charged for this converſion of M, A.'s title being paramount the 
feme, and not under her. Vern. Rep. 143. pl. 136. Hull. 1682. 
Ld. Paget v. Read. ; 

5. In caſe for meat, drink, waſhing and lodging, found for the 
wite of the defendant by the plaintiff, The proof was, that the 
wife came in a nece//itous condition, and ſaid to the plaintiff that ſhe 
was the wife of the defendant, and that he had turned her out of his 
houſe, and allowed her 501. per ann. but he would net pay it. Holt 
Ch. J. held, that the huſband is not chargeable z for it being ap- 
parent that they did not cohabit, he thall not have a credit to 
charge him without his conſent ; and though it was proved that 
be had paid an:ther wha had received and tabled her, before the 
plaintiff received her, yet the plaintiff was nonſuited. Skin. 323, 
324. pl. 2. Mich. 4 W. & M. in B. R. Pierce v. Welden. 

If the wife 6. If a wife cobabits with her huſband, and by it gains a Cre- 
elopes, and dit, though the departs without the leave of her huſband, and 
takes up 5 | 

receffaries comes to London, and becomes in debt, the huſband thall be 
upon credit charged till netice given of her elgpement ; for it ſhall be intended 
of a tracel- to be with the content of the huſband ; but after notice, the huſ- 
an, tho Go b - Fl . 8 

the tradel- band ſhall not be charged, without his conſent. Skin. 324. 
man has no Mich. 4 & 5 W. & M. in B. R. in cafe. of Pierce v. 


notice the Welden. 


huſband is 8 | 
not liable. Le. Raym. Rep. 444, 445. ſays it was ſo ruled by Holt Ch. J. at Exeter Lent aſſiſes, 10 
W. 3. in cate of Longworthy v. Hockmete.— 8. C. cited by Holt Ch. J. 12 Mcd. 245. Mich. 


10 W. 3. in cae of Tod v. Stokes, where he held accordingly, that the huſband in ſuch caſe ſhould 
not be Habe; and it is ſufficient fer tbe buſtand ts g we generol retiet that tradeſmen, &c. ſhould not 
truſt his wite. But ferj. Wright, now Ld. Keeper, at the ſime time acquainted his lordinip, that 
Treby Ch. J. of the common p'eas had ruled tha: point otherwiſe between the fame parties; to which 
Hort ſaid, that notwithſtanding that, he would adhere to his opinion in all the points aforeſaid ; and 
the plaintiff was nonſuited. | 


N Raym. 7. After notorious ſeparation by conſent, and a ſeparate allow- 
Ep. . — . F Sy 

ry oe ance, it is unreaſonable the ſhould have it in her power to charge 
ruled by him, and a perſonal notice is not neceſſary; it is ſufficient that it 


Holt Ch. 4 be public and commonly known ; per Holt Ch. J. at Guildhall. 


that thoug 


it w n 1 Salk. 116. pl. 6. Mich. 8 W. 3. Todd v. Stoakes. 


the general reputation in London, where the plaintiff lived, that the defendant and his wife were ſe- 
parated, yet fince-it was the general repu ation in the place where the deterdant lived, and that for 5 
years paſt, it was ſufhcient; but if ſhe had cor immediately from ber bu ſband afiir the ſet aratien, 
„ betore it could have been publicly and generally known, and had taken up necefſaries upon credit, 
the huiband would have been liable. 12 Mod. 244, 245. 5. C. held according!y. 
Cowper C. Chan. Prec. 459. in caſe of Augier v. Aug'er, 


1175 | * 


8. P. per 


Baron and Feme. 175 
9. If the huſband turns away his wife, and afterwards fhe takes 
up neceſſaries upon credit of a tradeſman, the huſband ſhall be li- 
able to the tradeſman to pay for them. Ld. Raym. Rep. 444, 
445. ſays it was ſo ruled by Holt Ch. J. at Exeter Lent aſſiſes, 10 
W. 3. in caſe of Longworthy v. Hockmore. | 

9. After an agreement for parting, and the huſband having 
given a note to the wife's father 19 pay back the portion, he ſaving 
the huſband harmleſs, the wife went and lived with her father, 
and he Lrought a bill for the portion to be paid back, offering to 
per:orm the agreement on his part. The huſband offered to take 
his awife home, and maintain her and child, and to pay the father 
for the time paſt; but decreed the huſbaud to pay back the portion 
to the ſather, upon his giving fecurity to zndemnify the huſband 
againſt the debts and maintenance of the wife and child. 2 Vern. 

386. pl. 353. Mich. 1709. Seeling v. Crawley. 

19. Mauey earned by the wife living ſeparate ſhall go towards her 
maintenance to keep her. 1 Salk. 118. Paſch. 2 Ann. coram Holt 
Ch. J. at niſi prius in Middleſex. Warr v. Huntley. 

11. Though the wife be ever fo vicious, if the huſband coha- 1 Salk. 119. 
bits with her, he is liable to pay for necefſaries furniſhed her; /o Pl. 13 8. C. 
if he turns her away for her wickedneſs ; but if ſhe leaves him, they Cb. Je 2 
that truſt her, after it is ntori9us that ſhe has left him, do it at Guildhall.-- 
their peril. But it he once receives her again, or came after her, He muſt ſend 

; , a credit with 
or lay with her but for a night, that would make him /able to her per for rea- 
debts, as in caſe of dower; per Holt Ch. J. 6 Mod. 171. Paſch. enable ar- 


3 Ann. B. R. Robinſon v. Goſnold. | f-nces;z per 
| : Holt Ch. J. 
12 Mod. 245. Todd v. Stokes, —If the goes away zwi bout bis conſent, ſhe ſhall find credit where 


ſhe goes without any charge to her huſband of his giving any perſenal notice of leaving him; per Holt 
Ch. J. 12 Mod. 245, Mich. 10 W. 3. at Guildhall, Todd v. Stokes, And he ſaid, that 
this had been carried too far in the caſe of Scot v. Manby. 


12. After an agreement to live ſeparate, he ſhall not compel her 
by ferce to live with him again, or contine her for that purpoſe ; but 
It was ordered that he have leave to write to her, and to uſe any 
lawful means to a reconciliation, ande if ſhe was willing to ſee 
him, the children and fervants ſhould not hinder him, unleſs by 
her order. But that whenever the permitted his coming to her, 
he ſhould not offer any violence, or uncivil behaviour to her per- 


fon. 8 Mod. 22. Mich. 7 Geo. 1. Liſter's caſe. 


(X. a) Alimony, or ſeparate Maintenance. 


| THE plaintiff ſets forth in her bill, that ſhe joined with her 
| huſband in ſale of part of her inheritance, and after ſome 
diſcord growing between them, they ſeparate themſelves, and 
Iool. of the money received upon ſale of the lands was allotted 
to the plaintiff for her maintenance, and put into the hands of 
Nicholas Mine, &c. and bends then given for the payment thereof 
wnto H. G. deceaſed, to the uſe of the plaintiff, which bonds are come 
to the defendant as adminiſtrator to the {aid H. G. who refuſes to 
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176 | Baron and Feme. 


deliver the ſame to the plaintiff, and hereupon ſhe prays reſiet; - 


the defendant does demur in law, becauſe the plaintiff ſueth without 


ber huſband ; and it is ordered the defendant ſhall aniwer directly. 


Cary's Rep. 124. cites 21 & 22 Eliz. Sanky, alias Walgrave v. 
Golding. | 
Goeb. 215 2. She cannot ſue for it during cohabitation. Mo. 874. pl. 1219. 


1. 307.8. C. . ws. = 5 
—— Hill. 11 Jac. Sir T. Seymor's caſe. 


A feme co- 3. Money given to a feme covert for her maintenance becauſe her 
8 huſband is an unthrift : the huſband pretends the money to be his; 
having n but the court ordered the money to be at her diſpoſing. 21 Jac. 


3 of li. B. fo. 719. Toth. 158. Fleſhward v. Jackſon. 

200 l. . | 

improved it, and di paſcd of it Ly ber will. Toth. 161. Mich. 15 Car. Gorges v. Chancie, m—_ 
Chan. Rep. 125. Gage v. Chanſev, S. C. decrecd. S. C. cited Arg. Chan. Caſes, 118. and ſays, 
that upon debate this was eſtabliſhed as a good dilpoſition, and ſays, that this now was declared a juſt 
order. Mich. 20 Car. 5. 

The w. fe of an improvident byſbard had, unknown to him, by ber frugality, raiſed ſame monies for 
7b: good of their children, which ſbe had diſpoſed of for that purpoſe, they being otherwiſe unprovided 
for, and this diſpoſition of the wite wa> eftablithed by a cecree of Ld, Coventry; but afterwards upon 
@ review and athiſtance of the judges, this decree was reverted, as being dangerous to give a teme power 
&> diſpoſe of her hulband s eſtate. Chan. Cales, 117, 118. Arg. cites it as about 1639. Scot ve 
Brograve. © DE | 


we Rep. 4. The ecclefiaſiical court is the proper court for alimony, and if 
* 3 the perſon ⁊vi not obey, they cannot but excommunicate him, Het. 
gly- ; 

—5. P. and 69. Mich. 3 Car. C. B. Owen's caſe. . 

ater a ſen- 4 | 

tence there for a ſeparation propter ſævitiam and alimony allowed there, the huſband moved for 2 
prohibition on an offer of cohabitation, and to give caution to uſe her fitly, but it was denied, the 
— of the ordinary being che proper court tor alimony. Cro. J. 364. pl. i. Hill. 12 Jac. B. R. 

yat's cafe, 


| — a ſuit by 5. Alimony was decr-ed at the ſuit of her brother, who had main- 
1 her tained her a year and an half ſinte her departure, and alſo the benefit 
huſband for of a bond given before marriage. Chan. Rep. 44. 6 Car. 1. 


almony, the * T,a{brook v. Tyler. 


court de- | 


creed the defendant to pay the plaintiff 300 l. a year, ſo long as they lived apart. Chan. Rep. 164. 
Auno 1650. Aſhton v. Aſhton. ö | 


6. A wife hath a ſtact for her on uſe, and dies, who is buried 
a friend without direction of her huſband, he that buries her muſt 
be at the charge, and not the huſband. Mich. 14 Car. 'Toth. 161. 

Poole v. Harrington. | 
Contra per 7. The ſpiritual court never allows any ſuit for alimony but after 
the other djarce, though ſometimes they have decreed it upon divorce z 
— per Twiſden J. who taid that the judges of the ſpiritual court 
had ſo informed him. Sid. 116. Paſch. 15 Car. 2. in caſe of 

Manby v. Scot. | 

Upon a bill 8. A deed by which the baron agre-d to allow the wife a ſepa- 
brought by rate maintenance was confirmed in chaucery. Fin. R. 73. Hill. 
— hor 25 Car. 2. Turner v. Botcler & al. | 


huſband | | | 
5 3 for ſuch ſeparate maintenance, the huſband demurred, Lecauſe ſhe ſued without ber buſtand, 


but it was over-ruled. N. Ch. R. 88. Raynes v. Lewis. Chan. Cales, 35. Mich. 15 Car. 2. 
Regnes v. Lewis, S. C. accordingly. Bill was brought by the wife's prochein amy againſt her 
| huſband. Chan. Prec. 496. Irin. 1713, Avugier v. Auger. Gilb, Equ. Rep. 152. Angier 


v. Angler, S- C. in totidem verbis. | 


9. The baron covenanted with L. to pay his wife, or ſuch as ſhe 

appoint, gol. a year as a ſeparate maintenance, provided fbe live at 
ſuch a place as N. and M. appoint. Baron pleaded, that tae did not 
live at ſuch place as N. and W. appointed. Plaintiff replies, that 
ſhe was always ready to live at ſuch place, but that N. and W. ap- 
printed no place. Defendant demurred, for that it was a condi- 
tion precedent z but plaintiff inſiſted it was only ſubſequent, and 
ſo become impoſſible, N. being ſince dead, and no place being 
appointed. Per cur. the condition is ſubſequent, the covenant 
being, in purſuance of a former abſolute agreement, to pay fo 
much, and it is like an aſſent of the huſband, which is intended, 
till the contrary appears. 3 Keb. 363. pl. 43- Mich. 26 Car. 2, 
B. R. Leech v. Beer. 

10. No alimony except pro expenſis litis can be decreed but by 
conſent, unleſs i there is a decree for ſeparation. Chan. Caſes, 
251. Hill. 26 & 27 Car. 2. Whorcwood v. Whorewood. 

11. Action at law againſt the exceutors of the baron for goods 
b:ught in the baron's life-time by the wife, white ſhe lived ſepa- 
rate, and had a ſeparate maintenance, and after verdict for the 
plaintiff at law, the executors bring bill for relief, and ſuggeſt as 
above, and that the plaintiff knew it to be ſo, and prayed an in- 
junction; but denied, it being a proper defence at law. Vern. 71. 
pl. 66. Mich. 1682. Ferrars v. Ferrars. 

12. Where, on a ſeparation, lands are conveyed by the baron verm. 53. el. 
in truſt for the feme, chancery will not bar the feme from /utng so. S. C. 
the baron in the truſtee's name, and a ſurrender or releate by the _ the wife 
baron thall not be made uſe of againſt the feme. 2 Chan. Caſes, inn. 


102. Paſch. 34 Car. 2. Mildmay v. Mildmay. man, and 
3 aving elop- 

ed from her huſband, and the huſband * Hering in his anſwer to tas ber again, Finch C. would make 

no order in it; but that ſhe might proceed at law againtt ttic huiband, as in the place of the tenants, 


and recover the reats there it ſhe could, 7 

An original bill to er afide a decree for alimony, and which was confirmed in the houſe of lords, 
was adjudged proper, the huiband offering in it to be reconciled, and decreed accordingly ; but not to 
vacate the decree whojly, but to be a ſecurity for good ulage, and the huſband to bring in all arrears 
of the alimony into court in the firit place. Fin. Rep. 153. Mich. 26 Car. 2. Horwood v. Horwood. 
Chan. Cales, 25c. Whorewood v. Whorewood, S. C. accordingiy. Chan. Rep. 223. 


14 Car. 2. S. C. but upon another point. 


13. A woman living ſeparate from her huſband, and having a 
ſeparate maintenance, contracts debts, The creditors, by a bill in 
this court, may follow the ſeparate maintenance whilit it conti- 
nues; but when that is determined, and the huſband dead, they 
cannot by a hill charge the jointure with the debts; by Ld. Keeper 
North; and the rather b-cauſe the executor of the huſband, who 
may have paid the debt, is no party. Vern. 326. pl. 322. Paſch. 
i685. Kenge v. Dclaval. | | 
14. Defendant coveranted with the plaintiff to permit S. the de- 
fendant's wife to live ſeparate from him, until he and fhe ſhould by 
writing under their hands, atte/ted by 2 witneſſes, give notice to each 
other that they would again cohavit ; and that during the coverture, 
and until ſuch notice, he would pay unto the plaintiff zool. per ann. 
for her maintenance, by quarterly payments, &c. and for 751. being 


one quarterly payment, he brought action of covenant. The de- 
| fendant 


Baron and Feme. * 197 


Baron and Peme. 


fendant pleaded in bar, tat after the ſaid indenture, and before this 
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1 
— 


I Ci. il To 
DI. 4- 8 Co 
ac 1 Sy. 
—12 5 fad. 
do. 8. c. a0. 
cordingy. 
— 8e: tit. 
Prohibition 
(O kl. 10. 
& 11. and 
the notes 
there. 


Note here 
the woman 
]Þved very 
gecently and 
modeſtly ail 
the while 
the was in 
the plain- 
tiff 's houſe, 
and it was 


alſo proved, that her maintenance was duly paid her. Ibid, 


actian brought, anther indenture eas _ betrween him aud S. his 
wife of the one part, and the plainti the other part, reciting the 
fard firſt indenture; and alſo that he = his wife did intend to co- 
babit, and did then actualiy cohabit ; and that fo long os they Spoule 
* the faid yearly parent g ceaſe and tat in the ſaid 
Ioft-recited | indenture the g Jaintif did cove nant with the d:Jendant, that 
be old be far ed korn 77 rom the ſaid yearly payment fo tong as 
be and his a0. fe oor ld co ah 151 7 and aver "that: eVer He 1. 740 in- 
denture they ded © 4 7 and derands ju ty of the Sings 'The 
plaintiff reli , that they did not cohabit mado S Veen a, Kc. Ad- 
judged pe: tot. cur. for the plaintiff; for l the cohabitation 
had been according to the firſt eee it was no bar, the laſt 
indenture not having taken away the effect of the former, and a 
later covenant cannot be pleaded in bar of a former; but the. de- 
fendant muſt bring his action on the laſt indenture, if he would 
help himfelf. 2 Vent. 217. Mich. 2 W. & M. in C. B. Gauwden 
v. Draper. 
15. Where baron and "EN live ſeparate, and alimony is ſeu- 
tenced to the wife, if the wife ſues in the ſpiritual court for defa- 


mation, the laren cannot releaſe the cots ; otherwiſe if baron and 


feme cohabit. 80 of a g 0 ; but if the ſuit be there for a le- 
gacy, which is originally due to the baron and ieme, and is not a 
part of the alimony, he may releaſe the ſuit, and alſo the cotts, 
becauſe he may diſcha urge the principal; per Holt Ch. J. 5 Mod. 
71. Mich. 7 W. 3 . Chamberlain v. Hewſon. 


16. Though a huſband be bound to pay his wife's debts for a 
reaſonable proviſion, yet if e parts from him, eſpecially by rea- 


ſon of her miſbehaviour, (as in the principal caſe it muſt be pre- 


ſumed ſhe did, the living i in adultery after the ſeparation) and he 
allows her a maintenance, he ſhall never after be“ charged with her 
debts, till a new cohabitation. 6 Mod. 147. Paſch. 3 Ann. at niſi 
privs, coram 'Frevor Ch. ]. Cragg v. Bowman. 


8. P. per Ld. Cowper 


however, to avoid the expence the huſband might be put to in defending ſuch ſuits, he ſent it to a 
maſter to ſettle a ſecurity 2 indem if the byſband agairſt her debts, Chan. Prec. 496. Augier v. Au- 
tier. — Gb. Equ. Rep. 152. __ v. Angier, S. C. in totidem verbis. 


17. Wife having ſeparate allowance, and being ſeparated, may 


make a gift of what ſhe ſaves as a feme ſolc. MS. Tab. December 
6, 1705. Gage v. Liſter. 

18. Dutton having more than 3000]. per ann. married M. the 
plaintiff, 20 bad 10,0007. portion, and ſettled 1000]. per ann. 
upon her for her jointure, and the greateſt part of D. s eſtate was 


ſettled upon the firſt and cvery other ſon in tail male ſucceſſively, 


as uſual in marriage ſettlements. D. run greatly in debt, and 7 
his eldeft fon being of full age, D. upon a calculation of his debts, 
and the value of his eſtate for life, with impeachment of waſte, 
agreed with J. to convey all his efiate to him, and F. cqvenants to pox 

F vis 


Baron and Feme. 


a] D.'s debts, and to allow him 5 ol. per ann. rent-charge for 
his life; and further (upon which the queſtion arites) that 7. 
hall indemnify D. from all debts, charges, and expences for the main- 
tenance of the faid M. being then ſeparated by conſent. M. brings 
a bill againſt D. her hu Gand, and J. the fin, to have an alloauauce 
for her maintenance, &c. Cow per C. ſaid, that by this covenant 
to indemnify the father from maintaining his wife, the ſon has 
taken upon bimſelf the charge of maintaining. her, and, as to 
this purpoſe, itands in the place of the huſband, who is hound 
to give his w iſe an allowance, if he voluntarily ſeparates from her; 
= he took the ſen in this caſe to be in nature of a truſtee for the 
wife, 0 6 r as a reaſonable alleauance for her maintenance ; and 
though the fon doth offer to maintain her at his own houſe, yet 
he did not think the is bound to accept that offer; for though he 

itands in the place of the huſband as to her maintenance, and a 
hujband is not bound to allow any thing to his wife for mainte- 
nance if he offers to take her home, yet in this caſe here lies no 
fuch obligation upon the wife to live with the fon, and though 
{ne re fuſes, ſhe ought to have a reaſonable allowance; and or- 
dered her to be allowed 2001. per ann. Note, in this caſe Ld. 
Chancellor allowed her to keep the plate, &c. which ſhe bought, 
or was given to her by her friends, during the ſeparation. MS. 
Rep. Thin. 1 Geo. Canc. Dutton v. Dutton & al'. 


19. An agreement between huſband and wiſe to live ſeparate, 
and that the ſhould have a ſeparate maintenance, {hall bind 


them bath till they agree to cohabit again. 8 Mod. 22. 7 Geo. 1. 
1 8 Caſe. | 

In the caſe of ſeparate maintenant if the J aud main- 
= the wife, it bars her clalin in reſpect thereof: per Ld. C. Mac- 
clesfield. 2 Wms.'s Rep. $4. MI ch. 1722. in caſe of Powell v. 
Hankey and Cox. 

21. In caſe of a wife's 8 maintenance, it it be not de- 
mancled by her, ſhe will be concluded, even where the has no other 
perſon to demand it of but her huſband ; per Ld. C. Maccles- 
field. 2 Wms.'s Rep. 84. Mich. 1722. ia caſe of Powell v. 
Hankey & Cox. | | 

22. Though the wiſe has a ſeparate maintenance, with power 
to make a will, and by will mates an executor, and diſpeſes of all fhe 
had, but the executor took nothing, the whole being otherwiſe 
diſpoſed of, it was decreed that the huſband's eſtate in the hands 
of another perion, the hutband being now dead, is ſubject by 
Jaw to pay the wifes funeral expe ces. ꝙ Mod. 31. Trin. 9 Geo. 
in Canc. at the Rolls, Bertie v. Ld. Cheſterheld, 


(Y. a) Feme . what ſhe may do without 
her Baron. 


N detinue it was admitted, that F: a man gives a legacy, 
and makes his feme his executrix, and die 5, and He takes ba- 

ron, and after ſhe delivers the legacy, this is well, notwith- 
ſtanding 
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S. P. Chan. 
Prec. 496. 
Trin. 171% 
Augier v. 
Augier. 


Sid. 188. pl. 
14. Paſch. 
16 Car. 2. 
B. R. The 


+ — - 
6 : 2 2 
— 


E N 


Baron and Feme, 


though 4- 13- | 

anciently it had been a point whether a feme covert might aſſent to a legacy, yet ſince Ruſſel's eaſe 
5 Rep. 27.] they thought it ſettied that the cannot aſſent, and they were of the lame opinion; for in 
cafe the has power to aſſen: or diſ-afſent to a legacy, then if a term ſhould be deviſed for lite to the 
teme, {who is alſo executrix) the remainder to J. S. and the takes J. S. to baron, yet it ſhould be in 
Nr power to affirm or deftroy this devite, the which would be ver miſchievous. | 


2. In treſpaſs a feme executrix took baron, and after be bailed 
the goods of the tefiator to J. S. without her baren; and well, per 
Variſor et Brian; for ſhe may deliver legacies, and receive debts, and 
male a reltaſe or acquittance, and may give the gords without her 
baron ; for ſhe alone may do all matters in fact. Contra of matter: 
ef record; for ſhe cannot ſue nor be ſued without her baron. Br. 


| Executors, pl. 178. cites 16 H. 7. 5, 6. 
Br. Aﬀers 3. Feme executrix took baron; there in debt againſt them as 


enter dainty executors, he may ſay that the feme was fully adminiſtered, and the 


1 other may ſay that the feme has aſſets, &c. without ſpeaking of the 
baron; for it is ſaid there, that the feme may adminiſter without 
the baron. Quære. Br. Executors, pl. 150. cites 18 H. 6. 4. 


S. P. but oe 4. In treſpafs, per Newton, a feme covert may be executrix, 


{ . 
ther and ſhe and her baron may ſue for a debt, and yet ſhe cannot 


baron; per make a deed without the baron, Br. Executors, pl. 68. cites 
Markham. I9 H. 6. 25. : | 
Ibid. pl. 75. 

Cites 21 H. 6. 39» 


S. C. cite à 5. If feme executrix takes baron, and after ſhe releaſes debt of 
e teſtater I deed in her own name, this is good, for the repreſents 


b. but the BE | 
opinioe was the teſtator; per Littleton, but Cook contra without her baron. 


wtterly de- Br, Coverture, pl. 52. cites 18 E. 4. 10. 
ed. Hill. 
26 Eliz. B. R. in Ruſſel's caſe. For though the be executrix, yet ſhe cannot do any thing to the pre- 


zudice of her baron · But without queſtion, the releaſe of the baron in luch caſe is good, and ſo the 
doubts in the books of 13 E. 1. fit. Exccutort 11. 5 E. 3. 45s Barbor's caſe. 13 H. 6. 4. 10. 18 E. 
4. 18. 21 E. 4. 13 & 24. 2 H. . 17. 6 H. . 6. 8 He 7. 13 & 14. are weil explained. | 

If teme 2xecutrix detirver ? 4 bord ntead of an acquittance during the coverture, to one that was 
bound to her teſtator, the bon has no remedy ;z per Nebie. Kelw. 122. pl. 74. Caſus incerti tem- 
poris. And ſhe may receive money without her baron, and give arauitrance for it; and if an 
acquitrance made by her be a devaitatit, yet it is god, and the and her huſband are bound by it. 
And. 117. pl. 164. Hill. 26 Liz. Anon. —— Br. EXecutor-, pl. 113. cites 5. C. accordingly. 


®[ 180] 


G. In account, if a me be executrix and fakes baron, and after 
ſhe delivers money 1 J. S. and her baron dies, and fhe brings avrit of 
account, and does not name herſelf executrix, and well, becauſe it was 
a thing which was once in his poſſeſſion. Br. Executors, pl. 101. 
cites 2 H. 7. 15. Per keble. | 

7. And Rede agreed that a feme executrix may pay debts of the 


teſtator and the legacies, but nt deliver money to render account. But 


| Keble ſaid that ſhe may do the one and the other. Ibid. 
8. Feme executrix cannot make acquittance as executrix without 
her baron; but contra by the ſpiritual law. Br. Executors, pl. 101. 
cites 2 H. 7. 15. 


9. D. confefſed a judgment to F. who made his wife, the plain- 


tifl, executrix, and died; the admini//cered and married a ſecond huſband, 
and then, ſhe alone, without her huiband, acznow!edged ſatisfaftion, 
| | thoueh 


ſtanding ſhe be covert baron. Br, Executors, pl. 47. cites 7 H. 


execut: 
defend. 
Iota, 


Eg” 
tors, 
huſba, 
of the 
the p 
5. 
her h. 
the cf 


Mich. 


Baron and Feme. 


etheugh no real ſalisfaftion was made. The court held that this was 
not good. Sid. 3!. pl. 6. Hill. 12 & 13 Car. 2. B. R. Fenner v. 
Dives. | 

10. A wife adminiflratrix under 17 ſhall join with her huſband 
in an action; per Twiſden J. Mod. 297. Trin. 29 Car. 2. B. R. 
in caſe of Foxwiſt v. Tremain. | 


(Z. a) Power of the Baron of Feme Executrix. 


* ]* was ſaid, that if a feme be made executrix who does not 

adminifler, and ſhe takes baron, the baron may adminiſter for 
him and his feme, and prove the teſtament, &c. and there releaſe 
of the baron is good. Br. Executors, pl. 147. cites 33 H. 6. 31. 


power. Barer may adminifler and bind her though ſhe refuſes, and may“ relcaſe the 
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In caſe of 2 
teme co- 
vert made 
cxecutrix, 
the baron 
has a great 
debts of the 


teſtator, but the wife cannot do any thing to the prejudice of the baron without his confent; per Hott 


Ch. J. 


1 Salk. 306. Mich. 11 W. 3. in cafe of Wanford v. Wanford, cites S. C. of 33 H. 6. 31. 
— Baron may diſpoſe by his grant the goods, which the wife has as executrix« Jenk. 79. 


pl. 56, — 


She cannot give the goods away without conſent of the huſband, and it he conſents to it, then it is he that 


zives it. 6 Mod. 93. Jenkins v. Plume. Without conſent of the wife. 
Mich. 10 W. 3. B. R. icems admitted in caſe of Yard v. Eliard. 


2. If a feme executrix takes baron, and he releaſes all actions, this 
ſhall be a bar during the coverture without queſtion; by the juſti- 
ces. But Choke doubted if it ſhall be a bar after the death of the 
baron; but per Pigot, once extinct is for ever. Br. Releaſes, 
pl. 29. cites 9 E. 4. 42. | 


Carth. 462. 


S. P. For 
action per- 
ſonal ſuſ- 
pended, is 
extinct for 
ever. And 


Brook fays 


it ſeems to be a good bar for ever. Br. Executors, pl. 151. cites S. C——S. p. If the baron does 


not except it in his reieaſe, Ibid. pl. 152. cites 39 H. 6. 15, 10.— 
N. 20. cites 9 E. 4. 42. | | 


3. If a me executrix takes baron, and the baron puts himſelf in 
arbitrement for debt f the teſtator, and award is made, and the 
laren dies, the femme ſhall be barred; per tot. cur. Brook ſays, that 
from hence it ſeems to him, that de releute of the baron without 
the feme is a good bar againit the {rme, quod conceditur, anno 39 


H. 6. 15. and therefore * there he excepted thoſe debts in his 


releaſe, and otherwiſe they had been extinct. Br, Releafes, pl. 79. 
cites 21 H. 7. 29. | 


S. P. Br. Extinguiſhment, 


*[ 18x ] 
S. P. But if 
the baron 
did no act in 
his lite, the 
action re- 
mains to the 
executor, 
and if the 


baron gives 


the goods 
which the 
teme has 25 


executrix, the gift is god; and by this arbitrement, all the actions which the has jointly againſt the 
detendant and a ſtranger are gone; and the baron with his feme may adminitter theie goods; quod 


nota, Br, Executors, pl. 96. cites 21 H. 7. 29. 


4. A feme executrix takes baron, and they bring debt as execu- 
tors, and have judgment. The defendant pleaded cur/aqury of the 
huſband in bar; but per cur. clearly the hutband forfeits nothing 
of the goods which the Wife had as exccutrix; and judgment for 
the plaintiff” 3 Bulſt. 210. Trin. 14 Jac. Hix v. Harriſon, 

5. The pozon of the wife as executrix, is alſo the poſſeſſion of 
her baron, and damages recovercd in trover by them, thall be to 
the eſtate of teſtator, aud ſo may concern them both. Sty. 48. 
Mich. a3 Car. B. R. Fremling v. Clutterbeck. | 

11 


as 


Br. Dette, pl. 125. Cites S. C. 
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Mo. 08. pl. 
242. S. C. 
held accord 
ingly. -—- 
Bend. 219. 
222. S. C 
adjucged for 
the plaint ff, 
and ſce tne 
pleadings 
there — 
D. 331. a. 
pl. 2 1 Anon. 
S. C. & 8. 
P. and the 
opinion of all 


So where 


feme covert 


is refeduary 
legatee; the 
huſband and 
the executor 
differ about 
theretiduum 
anc ſubmit 
to arbitra- 
tion. The 
Money 
eward:d d 
the buſband 
will go to his 
executors, 
and not ſur- 


| vive tothe 


wife; for per 
Jefferies Ch. 


Baran and Femme. 


(A. b) What AQ of the Baron of Executris alters 
the Property of Goods, &c. to himſelf; 


I. A Made his will, by which he gave divers legacies, and 

£ > - then adds, © The rgidue of all my goods I bequeath to Fran- 
e ces my wife, wwhIm 1 make executrix t; pay my debts.” Frances paid 
the debts and legacies, and had goods left, and marries B. who 
mage F. S. executr and died, J. S. took the goods, the widow 
brought detinue againſt J. S. and judgment for her, for not- 
withitanding the deviſe of the reſidue, &c. ſhe had it not as 
deviſee, bur as executrix, by reaion of the words of the deviſe 
io pay my debts ), which have no other meaning, but that the ſhall 


enjoy them as executrix. And. 22. pl. 45. Mich. 15 & 16 Eliz, 


Hunks v. Alborough. 


the juſtices was for the plant iff. 


2. A flranger lays claim te a term which the wife has as executrix 
to her baron, and her ſecond huſband by writing /ubmits to an 
award the title and intereit of his wife, The arbitrator awards 
one moicty to the claimant, and awards the other mociety to the 
baron and feme. The ſecond baron dies. The wife is bound. 
For if the baron had granted over the term, ſuch grant would 
bind the feme, and conſequently the ſubmiſhon in this caſe being 
for the title and intereſt of the term, is the ſame in effect as if the 
baron had granted the term over, but if the arvitrators award that 
the poſſeſſor ſhall hold the term; this it ſeems does not bind the 
right of the other, for ſuch arvitrement does not extinguiſh the 


right, as it dogs in the other cafe where it makes the poſſeſſion to 


paſs. D. 183. a. pl. 57. and Marg. Ibid. cites Paſch. 23 Eliz. 


B. R. Anon. 


the award is a fort of judgment. Vern. 376. pl. 366. Paſch. 3626, Oglander v. Baton. 


*[ 182] 


2. A feme admini/tratrix to her former huſband, brought debt 


with her then huſband up;n an ligation te the inteſtate, and had 


ar. . < q | , 5 —— 8 i 
8. C. moved fudg ment for bt, damages and cots. The feme died. The baren 


wan and aficr a ycar and day brought ſci. fa. to have execution; and all 
ee the court (except Hide Ch. J. who doubted thereof) conceived 
Hide Ch. I. that the ſci. fa. lay not * for the huſband, becauſe being a debt 
be.ng d24f, demanded by the wile as adminiltratrix, it was in auter droit; and 
TO. though they recover, yet ſhe dying before execution, the duty 
| fa. did net remains to ſuch perfor! as takes a new: adminiſtration as in right of 
= for the the inteſtate; and though the baron is party to the judgment, yet 
„ he has no property in the debt, whereas he that ought to have a ſci. 
and the re- fa, mu have privity and property to have the debt, otherwiſe it is 2 
covery had, vain ſuit. Cro. C. 208. pl. 2. Hill, 6 Car. B. R. Beamond v. 
was in 168 Lo : 
of the inteſ- ng. 
tate. And 


though it was farther objected that the judgment was for cots and damages which belong to the baron, 


though the ſame debt did not belong ty him, and therefore the sci. fa. was Maintainable for the dam®- 


kes 


Orme ues . 
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ges; yet the court held the ſci. fa. to have execution of the judgment for the debt, and alſo for the 
damares is rot maintainable, and whether he might maintain a ſci. fa. for the damages and cults, they 
would 26t deliver any opinion; and gave judgment for the defendant. And the caſ- being moved at 
Serie ant's- inn, to the chief baron. and other barons, and to Harvey ] they all agreed in the fame 
— Jo. 248. pl. 1. S. C. held accordirgly.— 8. C. acjudgeo accordingly. See tit. 
S. P. held accordingly ; per dot. cur. 


Opinion. ; 
Execution (P) pl. 3.— 8. C. cited. Arg. 3 Mod. 64. 
Cro. C. 464. pl. 1. Trin. 12 Car. B. R. Anon. 


3 

4. Obligee made his wife executrix. She married a ſecand huſband, 
who became bankrupt, and the commiſſioners aſſigned this debt. 
But by Holt Ch. J. they have no power to aſſign any thing but 
what is the bankrupt's eſtate, and if the wife dies before aſſign- 
ment by him, there muſt be an adminiſtration de bonis non. His 
power to diſpoſe of her eſtate does not make a title in him; and 

though he may dupoſe of a ferm which be has in jure ueoris, yet if 
he becomes a bankrupt, the commitlioners cannot aſhgn over this 
eſtate; and by Powel J. they have nothing to do with the debts of 
the teſtator, but only with the debts of the bankrupt. Holt's Rep. 
104, 105. Hill. 6 Ann. Lutting v. Browning. 


(B. b) In what Caſes the Huſband muſt or may 


take Adminiſtration. | 
I, V HERE the wife has debts or duties due to her, ſhe cannot, 
by making another perſon executor, preclude her huſ- 

band from that benefit which to him ſhould appertain as adminiſ- 
trator of her goods. Went. Off. Ex. 200. 

2. But where thcy belong ie her as executrix no benefit can re- 
dound to the huſband by having ſuch adminiſtration of his wife's 
goods; for thoſe thould go to the next of kin of the wife's teſtator, 
who mult take adminiſtration de bonis non of ſuch teitator, if ſhe 
has no executor, and therefore her making executor as touching 
theſe brings no prejudice t5 her baron, and ſo is out of the reaſon of 
the caſe of Ognell v. Underhill & Appleby. Went. Off. Ex. 200. 

3. Where the wife is executrix and legatee, if ſhe claims as exe- 
cutrix, and dies, if the ſecond baron would have advantage of it, 
he muſt take letters of admini//raticn de bonis non of the firſt huſband, 
and not of the wife; but if ſhe had claimed the land and the term 
in it as /egatee, and had not been in poſſeſſian, adminiſtration taken of 
the rights and debts of the wife had been good as to that intent, 
though his wife was not actually poilefled of it, but only had a 
right unto it, and of ſuch things in action the huſband might be 
executor or adminiſtrator to his wife; and if the baron takes ad- 
miniſtration differently, and brings action, he will be nonſuit; 
and if the wife before election marries, the baron may make the { 183 ] 
election. Le. 216. pl. 298. Mich. 32 & 33 Eliz. C. B. in caſe of 
Cheyney v. Smith. | | 

4. The wife intitled by the flatute of diſtributions dies, before 
diſtribution, inteſtate, and ſo does the hutband too ſoon after. 
Whether the intereſt veſted in the wife did veſt in the baron 
without taking adminiſtration to his wite, or not? It was argued 

VoL. IV. | that 


— * 


Ferrer. 
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that it did, and ſo that it ſhould go to the adminiſtrator of the 


huſdand, and not to the adminiſtrator of the wife. But fee the 
decree. 2 Vern. 302. pl. 293. Mich. 1693. Cary v. Taylor. 


« wig 45- 5. Feme covert executrix dies inteſtate; adminiſtration may be 
Joc. < p. granted to the next of kin of the firſt teſtator de bonis non. Jo, 


zamitted, in 176. pl. 9. Hill. 3 Car. B. R. in cafe of Jones v. Rowe. 


eate of Smith 
v. Jones. But where ſhe is rat lgatee, it ſhall be granted to her kuſband. 2 Vern. 249. pl. 
235. Mich. 1091. Rouſe v. Noble. | 


(C. b) Actions. Writ and Declaration. 


| 1. * 7RIT of a/i/s brought by baron and feme was abated, 
* becauſe they were net ſeifed after the efpoufals. Thel. Dig. 

116. lib. 10. cap. 26. ſ. 3. cites Tempore E. 1. Br. 863. 

Baron and 2. The reverſion of tenant in dower was granted to baron and 

_— z Jemez and the heirs of the baron. They brought waſte againſt 

the heirs of tenant in dower, and the writ was ad exheredationem eerum. The 

the baron defendant challenged the writ, becauſe the feme had nothing but 

3 3 for term of life, &c. ſed non allocatur; whereupon he pleaded 
e lellee . . . A 

n another plea. Fitzh. Waſte, pl. 4. cites Hill. 3 E. 2. 


waſte, 
they bring an att on of waſte, and conclude ad exheredationim ecrar, and the judgment alſo was entered, 


tat they fpould recover the damages, whereas the damages ought to go to him only that had the inhe- 


ritance. The reporter fays, that it ſcems to be ill. Freem. Rep. 343. pl. 424+ Trin. 1673. Anon, 

Error of a judgment in waſte again the tenart for years brought by baron and feme of a moiety, 
being ſeiſed in reverſion to them and his heirs ad exh@redationem of them. The court agreed they 
mutt join in the action, but the concluſion muſt be ad exhæredationem of him, but che original not 
being certified it is well enough. 3 Keb. 175. pl. 12. Trin. 25 Car. 2. B. R. Curtis v. Brown, 
ſeems to be S. C. 


Writ of 2 Writ of entry in the peſt againſt baren and feme, ſuppoſing that 


„ eee the feme had not entry unleſs after, & c. was held ill. Thel. Dig. 117. 


off againſt . . 
. 10. cap. 26, ſ. 30. cites 9 E. 2. Br. 812. 


feme, ſup- | | 
poſing the entry of both, was adjudged prod, notwithRanding that the baron found his feme ſeiſed, 
Thel. Dig. 116. lid. 10. cap. 26, I. 5. cites M.ch. 20 E. 3. Brief 374. 17 E. 3. 49. 39 E. 3. 33+ 
and Mich. 9 E. 2. Brief £12, | 


4. It is doubted how the writ of aſſiſe ſhould be where the 
baron and feme are diſſeiſed of the land of the feme, and after the 
baron is outlaaved of felony, and afterwards received to the peace, 
utrum difſe1hvit eos vel eam. Thel. Dig. 115. lib. 10. cap. 26. 
ſ. 1. cites Hill. 1 E. 3. 5. 


5. Where a feme has cemmon of paſture, and after the marriage at 


the firſt time that they put in their beaſts hey are diſtur bed, &c. the 

writ ſhall be diſſeiſivit eos. Thel. Dig. 115. lib. 10. cap. 26. 
„184 J] cites it as held Fl. 1 E. 3. 5. | 
Aﬀiſeofa 6. A feme was ſciſed of a rent, and t5k baron; they diftrained, 
rent upon and refccus is made, and they bring alliſe, the writ ſhall ſay, 
ee ke quod difſeifevit * ess, and not cam, though the baron never Was 


brought by 7“ 


baron and ſeiſed; quod nota. Br. Faux Latin, pl. 61. cites 3 Afi. 5. 

teme, where 6 : | 

the feme aua: ſeiſed before the ceverture, and r-ſccus Twas made to them btb after the coverture, and there- 
fore the aſſiſe was quod d ſſeiſvit cos; but / the reſcous be before the overture, and the took baron, ans 
they brought aſſiſc, it ſhould be quod ditieifivit cam; note the diveility, when the diſleiſin d made 


0 


G 
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to the ſeme ſole, and when to the baron aud feme, Br. Faux Latin, pl. 65. cites 8 Afi}, 4. 
Thel. Dig. 115. lib. 10. cap. 26. ſ. 1. cites Hill. 1 E. 3. 5. that it was held there, that where a 


feme is ſeiſed of rent, and takes baron, and at the next day after the eſpouſals that rent is arrear, and 5 
they make diſtreſs, and reſcous is made, the writ ſhall be quod difle!fivit eos. If a teme be leited [25 
of rent, and takes baron, who diſtrains, and reſcous is made, they ſhail have aſſize, quod diſſaſivit eam. 1 
Br. Seiſin, pl. 34+ cites 3 Aſſ. 5. [The Year-book is, that though the baron never was Co: porally 5 
ſciſed, yet the writ ſhall be quod diſfeiſivit evs, and not eam. | | 
7. Where the land de/cends to a feme covert, the writ ſhall ſuppoſe 1 
that the baron and feme have entered; but otherwiſe it is if he ts 
found his feme ſeiſed. Thel. Dig. 175. lid. 1; eape- $4. 1. 2H i 
cites Paſch. 7 E. 3. 320. for the entry of the feme ſhall be ſup- 4 
N : — Te } 2 7 ” : . 
poſed. 4. 21 E., 3. 31. and 28 f 


8. Two femes, infants, jcintenante, the one diſſeiſed the other, and 
ſhe 7:9 baren; the baren and femme entered; the other ouſted them, 


and they brought afſiſe, quod diſſeiſiuit eam, and the writ good, and 


they recovered. Br. Faux Latin, pl. 63. cites 7 Af. 17. 
9. In der by baron and feme, it was pleaded, that he was not 
her baron the day of the wwrit. purchaſed; and it was agreed, that 
the writ ſhould abate, notwithſtanding that they could not have 
a new writ of other form. Thel. Dig. 119. lib. 11. Cap. 2. f. 8. 
cites Mich, 11 E. 3. Brief 476. | 
10. In confimili caſu the writ ſuppsſed that the land, after the alic= The form in 
nation in fee, ought lo revert to the baron and feme, and adjudged ne wii 5, 
good. Thel. Dig. 116. lib. 10. cap. 36. f. 8. cites in 18 ELSE 
3. 2. Where the writ was jus et hæreditas of the feme; and that to the baron 
ſo agrees Trin. 38 E. 3. 19. in ſcire facias. 7 197 3 Ft 0. 20 mn 
” 7 It Hall re- 
18 H. 6. 20. and 19 2 6. 46. : ; i vert but To 
; : a not 
deſcend. Thel. Dig. 116. lib. 10. cap. 26. f. 22. cites 19 H. 6. 49. but ſays, that contra it is 
ſaid cf remainder. 38 E. 3. 19. and 6 E. 3. 268. 

In ſcire fac ia. by tarin and feme ut of a fine by ⁊wb ich and vas rendered t the ancſiar f the ſeme, 

the writ was quare, Sc. ts thc barem and feme deſ endete ron debtat, by which it was abated; tor n ching 
can deſcend to the baron. Thel. Dig. 116. lib. 10. Cap. 26. f. 11. cites Trin. 27 E. 3. 82. 

Writ of /cire facias for baron and feme c. if a fine, by obi the remainaer of the land was tailed to 
the anceſtor. of the feme ard his heirs, &c. was abated, becaule it was guare te the baren ard fem?, daugb- 
rer and heir of, &Cc. remancre non debcats "I'hel. Dig. 117. lid 18. Cap. 26. I. 2. Cites Faſch. 6 E. 
3. 267. 

Writ by baron and feme of remainder in jure uxcris ſhall fay remanere debet to both; contrary of r- 
maden in d:ſ-ender, reaerter, or eſcheat. ET. Baron and Feme, pl. 35. cites 11 H. 4. 15. per Hill. 
— Br. Scire Facias, pl. 72. cites S. C. = | 


11. Where ae is done by a feme fole, and afterwards ſhe takes 
baron, the writ ſuppeſiug the waſle to be done by Bath, is gaad enough. 
Thel. Dig. 116. lib. 10. cap. 26. f. 6. cites Mich. 19 E. 3. Brief 
246. 20 E. 3. Brief 252. 22 Aff. 87. Mich. 49 E. 3. 26. and 14 
H. 6. 346 | | 

12. Entry againſt baron and fome, de quibus the baron diſſciſed the 
grandfather of the demandant. The writ was abated by judgment 

after the view, becauſe no degree is made againſt the feme. Thel. 
Dig. 176. lib. 11. cap. 54. ſ. 36. cites Trin. 20 E. 3. Brief 392. 
22 4 1% 

13. In appeal of maihem by the barin and fome againſt the bam 
and eme, the writ was unde la feme pl appellat cam, and was 
abated, inaſmuch as no tort is ſuppoſed to the baron plaintiff, nor 
by the baron defendant. Thel. Dig. 116, lib. 10. Cap. 26. f. 9. 
cites Paſch. 20 3. Brief 252. £8 

| E 2; 14. In 


_— - Baron and Feme. 


The writ 14. In treſpaſs where a eme [et e aces a batte ry, and takes bar 9, 


=; rec and action is brought againſt them, the writ ſhall be that both of 


pa was done ther did the battery. Br. Faux Latin, pl. 70. cites 22 Aſſ. 87. 
dy both, is 


good enough. Thel. Dig. 116. lib. 10. cap. 26, f. 6. cites S. C. A feme covert commits a 


treſpaſs vi et armis; treſpaſs is brought agair.it the baron and feme. _ 8 eoriH is, that both committed 
the creſtaſti. Upon not guilt y pleaced, the jury fin. ds the wwonan ty, and the Suſe and not guilty, 
The book is, that the wi: thail be mpriſ ne 4, and the huſband not ; 8 that the piano th 2ll not be 


ametced pro falſo clamore againſt tne hutbang ; for there was ne ster form in the R. 9 8 Jenk. 23. 
PI- 43 · 
ts. But ere battery is done to He fe me {ole auh gates 8 they 

ſhall have action quod perciſſit unsre dum: 22 and fo fee a 
diverſity between the plain di and defendant; for apainit the 
defendant it thail be general, and for the plaintiſf it ſhall be 
ſpecial; and in the cafe above it was found that the feme was 
guilty, and the baron not. Br. Faux Latin, pl. 70, cites 22 
All. 87. | 


F-'ry for 15. Aſſiſe | by baron and feme quod difſri/rvit cam, and no exceps 


bee. tion, and therefore well as it ſe ems. Br, Faux Latin, pl. 73. 
nature of 

afife 6; . CIteS 30 All. 4. 

baron: rn | | 
fene againſs A. pn diffe! fivic e:. Chaunt. Proteſ?. d- 2urd nan HT: gon, Eee. 1 placito, that at the 
time F be d Hiſin ift Ade feme was covert with one H. and after H. did, and fhe married bit 
barin; ſo the uri ſhall be diffeifivit eam, et non est, judgment of the writ; and per June and Cott. J. 
this s a good plea, though the writ doe: pot ſuppoſe any time of the diſſeiſin; and where the feme i, 
diſſeiſed, and takes baron, dne writ ſhall be quod“ difſeiſivit eam, by which Ellerker paſſed over. Br. 
Faux Lat: n, pl. 57. Cites 14 H. 6. 13, 4. 

Where difſfin or tr ſpaſi is done to a feme ſcle, in writ to be brought thereof by rhe baron and the fire 
after tb: marriage, he need not put dum ſola fuit but in the count. Thel. Dig. 117. lib. 10. cap. 26. ſ, 
24 cites EI. 21 H. 6. 33. and fays ſee 7 H. 7. 2. and the Regiſter, fol. 95. but the writ ſhall be 
Eifſeifivit cam, or bona ipſius la feme cepit, &c. Cites Nat. Brev. 87. 

If a for: be diſſeiſea ard tales baren, they ſhall have writ quod A if vit the fem: dum ſela fuit. Br. 
Parnor de Profits, pl. 22. cites 4 E. 4. 17. Br. Faux Latin, pl. roy. cites S. C. 

Thel. Dig. 116. lib. ICs cap. 26. ſ. 21. cites S. C. and 14 H. 6. 13» 


Writ of 17. Difſeifer infeoffed n= feme ſole, who took baron. The writ 
entry againſt againſt them hall be, that the feme entered by the diſſe iſer, and not 


barin and 


feme, ſupp:- that both entered by the diſſeiſor, and yet good od award. Br. Faux 


+ 9 WM Latin, pl. 103. cites 39 E. 3. 25, 26. 


4 one, was abated — 2 be baren found bis feme ſeiſed, Thel. Dig. 116. lib, 10. cap. 26. ſ. 4. cites 


4 E. 3. It. Derb. Brief 744. 39 E. 3. 33. 7 H. 4. 17. 13 R. 2. Brief 647. 


If a ut be to be brought age inſt the baron, of lands which le "Wa by bi: feme, the writ ſhall be that tbe 


wife entered by J. N. and not that the buſt and and wife entered by . N. Br, Cui in Vita, pl. 26. cites 
7 H. 7.1, 2.— Br. Faux Latin, pl. 77. cites 7 H. 7. 2. S. C. 


Writ of 18. In awaſte by baron and feme, upon a leaſe mate by the feme befor: 


2 = marriage, the writ was ad exharedationem of the feme; and ad- 


fem: of the judged good. Thel. Dig. 116. lib. 10. cap. 26. f. 14. cites 
heritage of Paſch. 42 E. 3. 18. 


the feme, 
ſuppoſing ad run ipſorum, was abated, Thel, Dig. 115, lib. 10. <ap- 26. ſ. 20. Cites Mich» 
H. 6. Js 


Thel. Dig. 19. Treſpaſs by baron and feme of aſſault to the feme, and impri- 


115 lib. 10, 
— = * fonment till the baron made fine ad damnum ipſorum, and the writ and 


5 cites S. C. count awarded good, ad damnum prey &c. Br. Baron and 


_ . Feme, pl. 21. cites 46 E. 3. 3. 
Pr. Count, pl. 29. cites S. C. & S. P. res Br, CY pl. 52. cites 3. C. Br, Faux 


* pl. 113+ Cites 46 E. 3. 2, 3. 8. Co 8 


In treſpaſs for beating the wife ad damnum ipſorum, it was moved in arreſt of judgment, that it 
eught to have becr. to the damage of the baron, becaule a teme covert cannot ! ave og ages; but per 
cur. 1 is 1 goods becauſ- it is ſuch action as may ſuryive to her alone; but otherwile it would not be. 
Sid. pl. 23. Mich. 20 Car. 2. B. K. Horton v. Ey les. 2 Keb. 434. pl. 73. Hort's 
caſe, - 0. and per Cur. and all the clerks, the declaration could not be etherwiſe, becauſe Fen action 
and * damages ſurvive, and in all cates of ſurvivor the action may be laid ad damnum ipſorum; and 
S. C. cited, and, S. “. held per cur. accordingly, and the plaintiff 


judgment for the pla: ntiff. 


moved to arreit bis den judgment tor expedition. 2 LA Raym. Nep. 1208, 1209. Mich. 3 Ann. 


Newton v. Hatter. 

A writ of treipaſs was brought by huſband and wire for bat tery of the wife ad damrum if/orum, and 
cites the Reg ſter 105. But per cur. that ;> not law, and ;udament was arreſted for this exception in 
tlie pri caſe. Comb. 184 Mich, 3 W. & M. in B. R. Baker v. Barber. Show, 345. 
Hill. 3 W. & M. in Calc of Meacock v. een S. P. the Regiſter 105. was cited, but the court did 
not regal it. | 


20. Where a fome is leſſee for years, and does waſte, and after- 
wards the term 1s 3 and /i takes lun, the writ of waſte 
ſhall be guas the fern tenut, ky 121 quas the baron and feme tenue- 
runt. And. / it ſhall be avhere ſhe Coldt for term de auter vie, and 
ceſty que vie dies, and 1 5 755 ” 1 baron, the writ ſhall be quas 
the feme tenuit; G1: if land be leaſed to a feme for ber lift, and 2 
leaſes over her gate, and afterwords takes buten, te writ ſhall be 
g tenent, Thel. *. 117. lib. 10. cap. 20. {, 28. cites Mich, 
46 E. 28% | 

21. Dum fuit infra aiatem pate baron and eme, ſuppoſing their 
entry after the de miſe that the demandant made 10 the feme. 'The writ 
was abated; for it appears that the leaſe was made to the feme. 
Thel. Dig. 116. lib. 10. cap, 26. ſ. 16. cites 46 E. 3. Brief 777. 
And adds quiere; for it may be that the leaſe was made during the 
coverture, by which they entered atter the demiſe, and there the entry 
of bath ſball be ſuppsſed, and cites Trin. 7 H. 4. 17. 

22. In 4%%.ſ. by baron and feme * was pleaded, that ſbe was 
eſpouſe d to anther, and the efpouſals continued a long time after, which 
other is yet alive; to which it was replied, that fhe at the time of 
thoſe e -/porſals was only 3 years old, and this other of 7 years; and that 
ſhe afteravards being of the age of 20 years tea to haven the plaintiff, 
aud that fhe never aſſented to the 29 eſpouſals, and fo 15 ſhe his feane. 
Thel. *. 119. lib, 11, cap. 2. f. 11. cite 3 

40 Aſſ. 7. but nothing Was * further at chis time. But after- 
wards Mich. 50 E. 3. 19. the aſliſe was awarded to try whoſe 
wife ſhe 1s. 

23. So in MN. by baron and feme, or 4 or tr:/"2/5, not his 
fame is a good plca to the writ. But in diwer, and appeal of the 
death of her baron, it ought to be ne ungues accouple in lau ful matri- 
mony with the deceaſed. Thel. Dig. 129. lib. 11. cap. 2. f. 12. 
cites Mich. 7 H. 6. 13. 50 E. 3. 15. 

24. In appeal by baron of the rav 1/hment of his feme, upon the 
ſtatute of K. 2. it was pleaded that ſhe was never accoupled to him 
in lau ful matrimony, and this plea was accepted, and writ to the 
bithop to certify. Quere if of neceſſity. Thel. Dig. 120. lib. 
>I. Cap» 2» 13. cites Mich. 11 II. 4. 13- 

25. A feme married infra aunct nubiles thall not maintain writ, 
leaving out her baron; = Newton. Thel. Dig. 120. lib. 11. 


cap. 2. ſ. 21. cites 7 I. 6 5 7 
26. Baron 
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1864 Baron and Feme. 


Thel. cb 26. Baron and feme leaſe far years, the baron may have debt 
. . without counting of the death of his feme. Br. Count, pl. 83. 
eites S. C. cites 9 H. 6. 11. 
that the 
count was of a leaſe made by him and A. nuper his feme, and Held good, without ſaying that ſhe was 
dead. ; : 

In cui in vita by barin and feme, the writ was, quod reddat 
5: & A. uxori ejus que fuit ur No. Kc. gu clamat te ee WG 
Here. edivus de corpore dicti Ro. exeuntibus ex E a ill. qui ipſum 


A. & prad. Ro. quindam virum, &c. inde * & c. and held 


good, notwithſtanding that it may be intended that the baron by 
the word {/:6: } claimed the eftate to himfelf for lite WA his 
feme; but becauſe it appeared that the feoffment was made to 


the feme, and to her firit baron, the writ was adjudged good. 
Tl Dig. 116, 117. lib. 10. cap. 26. . 23. Lites Mich. 18H, 
[ 187 J 6. 24. 
Pr. Fox 28. In tre >a % the writ was gene ral by the baron end fome, quod 


Latin, pl. 
8 clauſum of the gene fregit et b/ada eju/aem feme depaitus fuit, &c. 
Se. and did not ſay, dum ſ- la fuit, where feme covert cannot have pro- 


1 perty without the baron, and the declaration was dum ſola fuit, and 
D. Ds 7. 
cas.=. £16, therefore the writ good; and the Regiſter is accordingly that the 


S 
citzs 8. C. Writ ſhall be general, and the declaration ſpecial, as ore, * 


but lays, ſee nota. Br. Gen. Brief, pl. 7 7. cites 21 H. 6 6. 30. 
14 >> Sal 


ahd 7 Hi. 7. 2. he'd contra. In treſpaſs by baron and feme, g clas ſum of the baren ard feme 
& bona & 802 a, S egit, &c. and czurt:d that the trip fs was de, e to rhe feme dum ſela 
ſuit. Tue defenda..t pleaded not guilty, and was found guiity, and piraded in arieft of Jud, ment, be- 
cadſe the coont did not Warrant t ne writ ; for there is a ſpecial writ in the Regiſter, quad dona & catella 
UXoris cepit, &cc. and not dona e catalla ſua, and count quod bona uxoris dum to _ tuit cepit, &c. and 
it waz laid there, Cat :! nee is a writ in the Regiſter for the baron and feme, quod © Fir 2101v:t the feme 


dum la fut: but v. here there is no other Wi. 10 of form but the common «fit, there tre writ ſhall be 
general, ard the court ſpccal. Contra where there is ſpecial ſoꝛm of writ for the matter; per tot. cur. 
Br, General Briet, pl. 13. Cites 7 H. 7. 2. 


29. In treſpaſs againſt the baron and 1 it was agreed by all 
the juſtices, and ſeveral ſerjeants, that the baron Hall not anjaver 
t, his feme, but ſhall have idem dies, and if ſhe be waived, 
then the baron ſhall go quit; but zhe one Hall net anfroer without 
the other, by all. Br. Reſponder, pl. 2. Cites 3 34 H. 6. 29. 
Quætre, in 30. A feme brought treſpaſs of her evidence aud charters token ; 
eee 925 the defendant ſaid, that after the treſpaſs ſhe took baron, who re- 
&. 211 be leafed is him all actions, and a good bar. Pr. Releaſes, pl. 88. cites 
taken 25a 39 II. 6. 15. 


per! On.a1 or 
real, Br. Releaſes, pl. 88. cites 30 H. 6. 15. 


31. In writ of entry upon the flatute if Rich. by kuren and feme, 
the entry was iuppoſed i in manerium ipſorum, and held good, with- 
out ſaying in manerium ux:7is. Thel. Dig. 117. lib. 10. cap. 26. 
ſ. 25. cites Paſch. 4 E. 4. 13. 
+ tag 32. A feme diſſeiſcreſs tork barm, the writ againſt them ſhall be 
Er guid difeifrverunt the plaintiff, and not quod uxor dum ſola fuit 
done by Qifeiftivit eum. Br. Faux Latin, pl. 107. cites 4 E. 4. 17. 
both is 202d 
enough. Thel. Dig. 115. lib. 10. cap. 26. ſ. 6. cites Mich. 19 E. 3. Biief 245. 20 E. 3. Brief 
>:2. 22 Al. 87, Mich. 49 E. 3. 26. and 14 H. C. 17 


14 | 33. It 


1. an m 


* 


as. 


Baron and Feme, 


33. It was held, that a man ſhall have writ of account againſt 
baron and feme, quod reddat compotum de tempore quo the feine dur 
ſola fit avas receiver or bailiff, Ec. Thel. Dig. 117. lib. 10. cap. 
26. ſ. 26. cites Mich. 4 E. 4. 26. 
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34. If a feme indebted takes baron, the action againſt both ſhall Br. General 


be debent. Br. Baron and Feme, pl. 71. cites 9 E. 4. 24. 


7. 2. S. P. for the baron is now debtor by the marriage. 


Prief, pl. 13. 
The Vear- book is, that the 


writ ſhall be debent & injufte detinen-, and that borh muit make their law; for the baron by marrying 


her had made himſelf chargeable and party to this duty. 
20 H. 6. 22, 8 


35. In account by the baron of receipt by the defendant by the hands 
ef the feme of the plaintif, the defendant may wage his law; for 
the baron and feme are one perſon in the law, and therefore it 1s 
the immediate receipt of the plaintiff himſelf. Br. Ley Gager, 
pl. 54. cites 15 E. 4. 16. 

36. In reſcous brought by the baran and feme, the writ was in una 
acra terre gbligata diſtrictiani the baron end feme, Sc. and held good, 
notwithſtanding that he had the rent in right of his feme ; for dur- 
ing the coverture the diſtreſs ſhall be to both. Thel. Dig. 117. 
lib. 10. cap. 26. f. 27. cites Hill. 15 E. 4. 19; 

37. Where debt is due to a feme who takes baron, who brings ac- 
tion, the writ Hall be debet to both, and ſhall count ſpecially how it 


10 Mod. 163. Arg. cites 8. C. and 


[ 188} 


Br. Faux La- 


tin, pl. 77. 


tes . : 


. . 7 . C 
avas due to the ſeme dum ſola fuit. Br. General Brief, pl. 77. cites &, be a 


7H. 


by the eſpouſals. Ibid. 


38. Dover by the baron and feme, the tenant ſaid, that the firſt 
tarin had nothing after the eſpauſals; priſt; and the gemarndant did 
iat deny it, by which the tenant prayed that they ſhould be barred; 

& non allocatur ; for this ſhall be prejudice to the teme after the 
death of the + baron, by which they acknowledged to the tenant 
by fine, and the feme was examined ; quod nota; for ſhe ſhall 
not be examined upon a confeihon of action, therefore non re- 
cipitur; note the diverſity, Br. Baron and Feme, pl. 20. cites 


44 Ke 3+ + 10. 


Brooke are as here, viz. a4 E. 3. 10. hut it ſhould be 44 E. 3. 12. [b. pl. 22. ] an 


prayed that the confeſſion be entered; fed non allocatur. 


39. The baron ſhall have action for battery of his feme, without 


ſaying per quod, &c. Per Frowike, Kingſmill, and Fither J. Br. 


Treſpaſs, pl. 442. cites 20 H. 7. 5. 

40. Baron and Feme, and J. S. brought zre/paſs quare clauſum 
fregit herbam ſuam meſſuit & fenum ſuum aſportavit ad damnum 
iu the baron and teme, and J. S. and held the declaration 
good]; for though it is not good for the hay, yet clauſum fregit & 
herbam meſſuit makes it good, Le. 105. pl. 140, Mich. 30 Eliz. 
B. R. Wilkes v. Parſons. 


eme is in- 
] q dibted and 
tades baron, and debt is breught agairſ# them, the curit ſoall be dibent; for the baron is debtor with her 


+ The word 
in all the 
editions of 
Erooke is 


(teme) but 


in the Year- 
book it is 
(baron), and 
otherwiſe it 
is not in- 
telligible. 

+ All the 
editions of 


d the tenant 


Cro. E. 06, 


pl ro. Paſch. 


30 Elia. B. 
R. Cookſon 
v. Caſtline, 
S. P. and 
Cites a 3 
and though 
it was ob- 


jected that the feme could not join for the hay, becauſe it was a chattile ſevered from the inheritance, 
end veſted in the baron; yet the clear opinion of the court was, that they may well join, for as they 


may join in tre{pals of claulo facto, and cutting their grats, fo they may tor the hay coming of it; 
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and 16judged accordingly. But Wray faid, if it had been for taking 20 loads of hay, without 
ſay ns inde pfovenient, it is otherwiſe; becaule it may be intended hay lying on the land before, for 


which they cannot join. Ibid. S. C. cited. D. 385. d. Marg. pl. 59. as adjudged accord- 
ingly. 
5 Rep. 36. 41. In debt againſt ban and "= upon a bond by the feme dum 


1 ſola, the writ ought to be in th debet aud detimet ; for the, baron 
& S. P. has the goods of the feme in his wen right; per Cook, and fo is 
agreed ac- the Regiſter 140. 3 Le. 206. pl. 263. Paſch. 30 El; N. 
Ar te ur. Walcott v. Powell. 

per tot. cur. —— 

42. If an obligation be made to a 5 eme covert, and the Baron diſ- 
agrees tO it, the oblig sor may plead % eff fafum ; tor by the re- 
fuſal, the obligation. loſes its force and becomes no deed. 5 Rep. 
119. b. Trin. 2 Jac. C. B. in Whelpdale's cafe. 

43. In trmer and conver/ion brought againit huſband and wife; 
it was objected that the converſion ſhould be laid only 1 in the ba- 
ron, for the feme cannot have any property; but it was anſwer— 
ed, that this action is not founded upon any property, but upon 

the poſſeſhon only, and the point of it is the convertion, which is a 
tort which the feme may be charged with as well as in treſpaſs or 
diſlciün; but they cannot bring trover, and ſuppoſe the poſſeſſion 
in themſelves, becauſe the law transfers the whole intereſt in 
point of ownerſhip to the huſband, according to 21 E. 4. 4. —_ 
fuit conceſſum per tot. cur. Yelr. 105, 7 Jac. B. R. 
Draper v. Fulkes. 

44. In treſpaſs brought by buſtand and it fer breaking the cliſe 
ef the huſtand, ad damnum eorum ; after verdict, it was moved that 

the declaration was not good nor aided by the ſtatute; ; and ad- 
judged accordingly. Cro. J. 473- pl. 4- Paſch. 16 Jac. B. R. 
L189 ] Marſhall v. Doyle. 
Sty. 236. 45. In treſpaſs by baron and feme. The declaration was of an 


Mich. 1550. aſſault and battery made to the feme, and alfo that the defendant 


1 5. p. alia enor mia eis intulit ; it was moved that this was ill, ſor the word 
being moved (eis) mult relate to both; and therefore the feme ould not join 
18 arreſt of for an injury done to the baron. But adjudged and affirmed in 


Judgment as 
il bcauſe error, that theſe words are only in aggravation of damages, and 
the «702g not material, nor do they alter the ſubſtance of the declaration. 


being per- Cro. J. 664. pl. 16. Hill. 20 Jac. B. R. Thomlins v. Hoe. 


= only to 
e feme, could not be ſaid to be done to the baron; and to this Roll Ch. J. agreed. 


th treſpaſs . Trepe by huſband and wife ſor breaking the cl ofe of the . 


be „ and for battery of the wife, ad damnum ipſorum. The de- 
fen e 1 their fendant to the breaking of the cloſe, pleaded not guilty; as to the 


coe broke battery juſtificd. The firſt iſſue was found for the defendant. 


© = oi The 2d, for the plaintiff. It was moved in regard it was found 
judgment againſt the plaintiff ſor the iſſue in which they ought not to join, 


was givenfor that the verdict has diſcharged the declaration for that part which 


we e, is ill, and it is good for the reſt. And of that opinion was Lea 
was brought Ch. 7 and Doderidge; but Haughton & Chamberlain e contra, 


and affe For that the declaration being ill in itſelf in its ſubſtance, the ver- 


net th 
1 dict ſhall never make it good ; ; and therefore adjornatur, Cro. J. 


not to join, G55. pl. 5. Hill. 20 Jac. B. R. Buckley v. Hale. 
becauie ih- | 


had no property in the corn; and judgment was reverſed, Cro. E. 133. pl. 10. Paſch, 31 * * 
runde 
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Arundel v. Short. D. 305. b. Marg. pl. 


cauſe tem: covert cannot have con in camon with her baron: 


and not a ſpecial intenga ment - So o battery and taking 


have a gen” ai, 
ter verdict it wo, 


ipſorum ; : TY | | 
is teveraly and there e judsmen as ſtay'd 1, the plaintiff thou.d move. Sty. 129, 1470. 
Car. Stradling v. 1a. . Þ, adzudged againſt the plaintift. Het. 2. 
Thomas v. e en — ec Keb. 944. pl. 2. Hill. 17 & 18 Car. 2. B. R. 
Bithop. f 

47. An aw-4wwry is made up: „ the b hand and wife, where the 


avije is the tn it; in this Cuie no dc !auncr lies, for the wife can- 
not be examined in this caſe, nd ce huſband diſclaimer ſhall not 
hurt te wife for her freehol or inheritance, any more than his 
conteilion tnall. Jenk. I 42. pl. 97. 

48. in 2 tion on the cate brought by huſband and wife as ad- 
miNniIratrix, the dechuration was ad re pondend” to the huſband and 
a; fe, cur the adminiji ration of the goods, £ Sc. TAS granted ; in error 
brought this was ail, ned for error that it was uncertain to whom 
(cut) \ ſhould relate. But it was held good, becauſe (cui) is in- 
tended of the wife laſt before mentioned. Lat. 212. Paſch. 3 
Car. Walter v. Hays. | 

49. Treſpaſs, &c. againſt the defendant , brought by the huſband 
and wife, for beating "the ao and taking the goods of the huſband 
ery, ad dammum pſorun ; it s objected againſt the declaration, 

that the wife cannot join a treſpafs done to her huſband alone, 
but he ought to join in © eſpaſs done to her alone; and judg- 
ment for the plaintiff. IIct. 2. Paſch. 3 Car. C. B. Thomas v. 
Newark. 
ad damrum ipfius the plain itt; ; per Crook & Velverton J. Het. 2. Paſch. 3 Car. C. B. 
Newark. 


o. Caſe in nature of a conſpiracy was brought by huſband and 
wife, for cauſing them to be indicted of fe Jay fl ely and maliciouſly, 
and to be k-p: in priſon till acquitted, ad damnum ipforum, &C. 
After verdict and =>: ava cor the plaintiffs, error was brought 
and aſſigned, becauſe it was ad damnum rpforum, whereas a wiſe 
cannot join wich 55 nuſband for damages, becauſe it is ſeveral 
td either of them; and * of that opinion was Berkley J. but Croke 
J. held the contrary, becauſe the adtian 1s grounded : por one entire 
record in which they were both injured, and they may 0 1 1f they 
will, or the huſband may have an abies alone for it, that he was 
damnified; adjornatur, cteris abſentibus. Cro. C. 553. pl. 8. 


Trin, 15 Ohe, B. R. Dalby v. Dorthall. 


9. cites S. C. and that judgment was reverſed,. be- 
and if it had been, that the corn bad 
been to them un common: before the cov -rture, it ought co have been {hewn ; for a declaration gught to 134 
ft a horſe, ad Jan num f 
ojeche that 5 ey , Gio him brought ſeveral afFions, becauſe the wrong 


Paſch. 3 Car. 
Collingwodd ve 
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Mich. 24 


C. B. 
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If huſband 
and wife 
bring an ac- . 
tion of ye. 
{a s for beat - 
ing the wifey 
he may de- 
Ciare of a 
treipaſs done 
to him, 

1 hoinas v. 


Jo. 340. pl, 
Anon. 
8. C. 3 
juſtices 

held that 
they could 
not join for 
the tort 
done to the 
baron; but 
if it had 
been for 
conſpiring to 
indiét che 
feme, they 
might join 
well enough; 


i | 


but Crooke ]. ſeeme1 e contra. 


] „ 


51. Huſband and wife as executrix, brought trover and conver- 
fn of the goods of the teſlator ; . aſter a 5 it was moved that 
the declaration was of felt 27 Non of goods by huſband and wife, 
and damages are given to them Jointly, whereas the goods properly 
belonged only to the wife as executrix; but Roll . anſwered, that 
the poſſeſſion of the wife as executrix was alſo the poii-fſion of her 
huſband, and ſo the damages recovered {hall be to the eſtate of the 


teſtator, 
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teſtator, and ſo may concern them both. Sty. 48. Mich. 23 Car. 
B. R. Fremling v. Clutterbook. 8 | 
52. Devt by boron ana feme upon a bend made to the ſeme dum 
fola, and the declaration was ad damnum iptorum. It was moved 
that it mould have been ad damnum of the baron only; but ad- 
judged good, for it was a damage to the woman, the money not 
being paid to her when ſhe was fole, and being now marries, it 
is a damage to the huſband, Sty. 134. Mich. 24 Car. B. R. 


Anon. 
Keb oo, 5 Fon» WRAP 7 : : P : 
e £3. In Zreſpa/s by huſband ard wife, for beating her and tearing 


* S. Pp. Der cat, ad damnum forum ; after a verdict, it was moved that 5 
azrece per to the tearing the coat, which is the goods of the baron, the ation 
e ſhould be in the name of the huſband alone, and judgment was 
ton: hoard ſtayed; for by Twiſden J. ſhe.cannot have action after her ba- 


have deen ron's death for the tearing her coat. Sid. 224. pl. 14. Mich. 16 


Þ QUZNLS : L 1 
"54 Minz. Car. 2. B. R. Staunton v. Hobart. 


ham e contra, conceived this only a contequence of the battery, and not like trover, which ought to be 
on ad damnum, or ad ulum iplius; and were this only for taking the coat, it ought to be ad damnum 


. 
312 2 3 aer. 


54. In action of battery by the huſband and wife, for impriſen- 
ment of the wife till be paid rofl. Exception was taken becauſe 
the conclulion was ad damnum ipſorum; ted non allocatur, and 
judgment for the plaintiff. 2 Keb. 230. pl. 4. Trin. 19 Car. 2. 
B. R. Brown v. Tripe. | 
55. Wherever the damages do ſurvive, the declaration may 
be ad danmum ip/orum ; per cur. 2 Keb. 434. pl. 71. Mich. 20 
Car. 2. B. R. in caſe of Atwood v. Payne. 

Bee. 9. fl. 56. Indebitatus afſumpſit againſt the huſband pro divert merci» 
|. gal meniis, Sc. fold and delivered te the wife to the uſe of her huſband, 
doe Sling, it being fer wearing apparel. It was moved in arreit of judgment, 
Sid. that the declaration being that the ſale was to the wife, though it 
25- Fl. 10. was to the uſe of her huſband, was ill; but the court held, it be- 
S. C. and the | | 3 
court heid ing for her apparc!, and that ſuitable to her degree, the decla- 
the declata- ration was good, and that the huſband is chargeable. Vent. 42, 


ton well Mich. 21 Car. 2. B. R. Dyer v. Eaſt. 
being la d to be to the uſe of the baron, and fo found by the verdift. ———2 Keb. 554. pl. 41. S.C. 


and the court faid it was agreed, in the caſe of MaxRy v. ScoTT, that the huſband was chargeable 


for receſary wearing apparel, though not againſt his prohibition, or upon an elopement, and fo the 
court jd now, end that this ſhall be intended to the ule, unleſs the contrary appears upon the evi- 
dence, but in rover it mull be ſpectaliy aileged to his uſe, and not ad uſum ipſorum; and judgment to; 
the plain iff. | . | 

* [191 ] „ „ | 
3Keb. 151. 7. In avzwry a bailiff to baron and ſeme tor rent arrear, he 
>: "hdd being fciſed in her right. The plainniff demurred ſpecially, be- 
jornatur, but Cauſe it is * not averred that the feme is living; but by Hale, the 
1 aretro exiſten' is quaſi an averment of the % of the wwife, and 
wers er after verdict, or on a general demurrer it had been good, but 


murred to, = n 3 ä 
becauſe the doubted if it is ill on fpecial demurrer ; but Twiſden and Wild 


marie 35 held, it good on a ſpecial demurrer, and judgment for the avow- 


iT ave d , | : - 
Cd} ant. 2 Lev. 88. Paſch. 25 Car. 2. B. R. Harlow v. Bradnox. 


locatur. 58. In mdebitatus by baron and feme, ns the edminiIrator of 
F. S. en account as adminiſtrater, aud errearages found ts baron and 


te me 


* 


we & © © 
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me as adminiſtrators, & ſuper ſe aſſumpſerunt to baren and feme as 

edminifir alors; the defend: ant demurred, becauf: this would ſur- 
vive to the huſband, and it is not ſaid that the debt was due to the 
wife as e e ; Ted per cur. this is well enough, and judg 2 
ment for the plaintiff. 3 Keb. 396. pl. 96. Mich. 26 Car. 2. 
B. R. Harvey v. Halſtead. | 


59. Debt upon a e e by huſband and wife, in which they 
4 red, that Ee FecgVereu © gol. and 1mQad? the feme, plaintiff, FK 
trix, and died, aid 5 (ne took to huſband quendam Philippum 


Bickerſlaffe, &c. The defendant pleaded, that the plaintiſts never 
were married, and upon 2 demurrer the decla Was e red 
ill, becauſe guendam Philippum ſhall not be intended the P lain- 
tiff Philip, according to Dyer, 70. b. pl. 39. Trin, 6 E. 6.7 
2 Lev. 207. Mich. 29 Car, 2. B. R. Philip Bickerſtaffe & Ux. 
v. 1 

. Huſband 4 wiſe brought an action on the caſe for theſe 
words ſpoke of the wife, he is a whore, ſhe is my ⁊ubore, and con- 
cluded ad damniym Harlan. After a verdict for the plaintiff, it 
was objected in arreſt of judgment, that the words were not ac- 
tionable without ſpecial damages laid, and that the conclution ad 
damnum iplorum was il, bu t it was anſw 'cred, that it was good, 
becauſe if the f UTVIVES) the damages will go to her, and that fo 
are all the precedents. Three juitice s held the concluſion was as 
it ought to be, but V thens J. e contra. 3 Mod. 120. Hill. 2 & 
3 Jac. 2. B. R. Baldwin v. Flower. 
maze of the wife is the damage of the huſband, Mar. 212. pl. 249. Trin. 18 Car. 
Ryley. 


61. In debt pan bond brought by huſband and wife, the de- 
fendant pleaded ne unques accoriple in la. Wt The plain- 
tiff demurred, and had ; jucl. | 25 e becauſe it alters the trial; for 
inſtead of trying per pais, it puts the trial on a ce iis fr on the 
| ordinary; and alſo it dats a marriage, but denies the legality 
of it, whereas a marriage de facto is ſufhcient, and w heth: er legal 
or not is not material. 2 Salk. 437. pl. 1. Trin. 1 W. & M. in 
B. R. Allen & Ux. v. 8 
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3 Keb. 870. 
pl. 24. S. C. 
cites D. oo. 
| bur it is 


continue. 


So > for ſaying 
that his wite 
is a bated, 
and Re 5 A 
Laco 4 be: uſes 
the conclu- 
ft was ad 
Cam um p- 
HUM g 
Erampſton 
CH. J. held 
th Conclue 
ft: gocd ; 
for tne da- 
Caaabers v. 


Show, co. 


d. C. adjudg- | 


ed for the 
plaintiff. » 
Comb. 131. 
S. C. the plea 
was adjudge 
ed ii, and 
a reſpon eas 
outer was 
awa. ded 5 


but per Holt Ch. J. a plea that they were not married, or not covert in marriage, would be good. 


62. Trover by huſband and wife, and declared, quad cum poſe 
feficnat? fuernnt the defendant converteil them, ad damnum ipſorumy 
c. This was held ill after verdict, becauſe the potleihon of the 
wife is the poſſc ſſion of the huſband, and fo is the property, and 
ſo the converſion cannot be to her temas I Salk. 114. pl. I. 
Mich. 4 W. & M. in B. R. Nelthrop & Ux. v. Anderſon. 

63. In aſſauit and battery by baron and feme, the defendant 
P: leaded re ungues accouple, &c. but held ill; for it cannot be tried 
at common Jaw, the juriſdiction whereof ought not to be taken 
away in perſonal actions, Comb. 473. Paſch. 30 W. 3. B. R. 
Jones's caſe. 


So ip caſe 
by baron and 
te me toi a 
Ciule a:1ting 
to the teme 
beto e mar- 
riage, the de- 


Fendant pleaded ſuch plea, and plaintiffs replied, that they were married at ſuch time à 6 place, the 


Piat, had judgment on demurter; for per cur. in perional actions (a5 this was) it Was rigltt to ly 


the 
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the matter upon the f:Q of the marriage, to make it ivable and triable by a jury, and not upon the 
right of the my" 9 8 as the defendant has done in his piea, and as it ought to“ be done in appeals ang 


rea! action 58 


FR . 64. pl. 3. Mich, 11 W. 3. B. R. Machell v. Garrett... — 12 Mod, 276. 


3 


Micheil v. "4, wy 35 C. accordingly. 


accordingly, 
n fi, &c. and 
Powe !! J. 
ſald be 
would not 
io tend any 
evidence to 
be given as 
to t te ſpe cial 
damage: 
1 


but only admitte 
evuod ; but it 
laid, that jf ! 
a2judzed for the plalintitt, niſi, &c. 


27. 8. C. 


Pecauſe ſhe 
may plead 
non eit 
factum, it 
being the 
bond of 2 
feme covert. 
6 Mod. 311. 
. 


4 Treſpaſs and falſe impriſonment by baron ind ferne, for im- 
priſonment of the fen. „ ler mued Nt: gia dom-/7ica of the hutband 
remanſer unt rf oct ad Favs an 11771171112 722 5. After verdict for 
the plaintitfs, it was ob) jected in arreſt of judgment, that there 
being a ſpecial damage laid to the huſband, the action ſhould 
have been brought by him alone; but it was hel! good, becauſe 
matter may be laid for avyuravation of damages, for which no ac- 
tion would lie, as bre 1kit ig his houſe, and beating his daughter, 
and yet treſpaſs will not he for beating his « laugh ter; and the 
plaintiff ha > judgment. | Sa k. 119. pl. 12. Hill. 2 Ann. B. R. 
Ruſſel v. Corne. 


ed proof as to the battery; and that in this caſe the gift of the action is not the per 
the husband had brought the action, then it would have been the giſt; and Holt Ch. fo 
en a guad rinortium m;/it, dne \\ ite could not have been 3. ned. 5 6 Mod. 


65. In an action of battery brought r the Hum and 70e for a 
battery upn them, ad damnum : ih/orum, and for that oa, after a 
verdict for the plaintiffs, the judgme ent was arreſted. 6 Mod. 149. 
Paſch: 3 Ann. B. R. Cole v. Turner. 

66. A 7 me covert was arrefied by the name of Minors, and 

gave bail by that name, in an "action of debt upon a bond, and 
Mterwards the plaintiff declared againſt her by that name, and 
then ſe pleaded a miſnefmer ; ; adjudged, that whatever a bail-b5nd 
1 y do in other caſes, yet in the caſe of a feme covert it ſhall noi 
9s her to plead a mifnoſmer. 1 Salk. 7 7. pl. 17. Mich. 3 Ann. 
5. R. Linch v. Hook. 

An indiFment was for entering into a wood, and cutting 
. a 20 aſbes and = oaks, and they- den be aus it is ſaid 
the gaade and chattels if the huſband and wife, * is repugnant, 
becauſe trees growing belong to the inheritance ; per Holt Ch. J. 
we may underitand the huſband and witc to be jointenants, and 
reject the bona & catalla. Judgment was for the Queen. Holt's 
Rep. 353- pl. 11. Trin. 6 Ann. the Queen v. Harris. 

68. Action of aſſault and battery is brought by the huſband and 
wife; the declaration ſets forth, that the: detendant ſuch a day, 
&c. aſſaulted Eleanor the wife, and driving a coach over hers 
bruiſed her, & c. & ratione inde the h1 fund laid ont diverſas deuar 
funmas for the cure, cc. & aÞ enormia iiſdem intulit ad grave 
damnum ipforum. Powell J. ſaid, that where huſhand and wife 
join in action of aſſault and battery for beating beth, it is wrong 
but may be helped by a verdict ſeparating the damages, and here the 
gilt of the action is ; only beating of the wife, and the ration inde 
is only in aggravation of damages. As to the alia enormia, it 18 
too general to ſuppoſe damages given for it. If the ratione inde 
had been left out, the ſurgeon' s bill might have been given in 

vidence in aggravation of damages. Judgment pro quer' Holt 


abſente. 11 Mod, 264; 265, pl. 3. Hill. 8 Ann, E. R. Todd & 
Ux. v. Redford, 
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(D. b) Pleadings and Judgment in Actions againſt 
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ſhe bas covert and fere 79 fich a one the day of the zurit pur- 

chaſed after prece partium. Thel. Dig. 119. lib. 11. cap. 2. ſ. 1. 
cites Hill 4 E. 3. 115. 

2. In aſſiſe the baron pleaded ve ,jmaXucy vit bis feme, and 
had proceſs to bring in his feme ; quod nota, and ſhe came and 
joined, and maintained the exception. Br. Proceſs, pl. 94. cites 
16 Aſſ. 8. | 

3. Entry again! baron and feme, {iff no the entry of the feme Thel. Dig. 
only. The tenants /ard, thot they both entered by junt-purchaſe, &C. 3 er. 
and held a good plca, without traverſing the entry of the feme f. 46. cites 
only. Thel. Dig. 176. lib. 11. cap. 54. f. 34. cites Mich, 18 Hi YG 33 E. 
E. 3. 35 | 2 
it is no plea to ſay that the baron and feme entered, without traverſing that ſhe did not enter 
ſolely. 


- * replevin againſt a feme, ſhe was not received to plead that 


irg that both ertcred, Thel Dig. 177. lib. 11. cap. 54. 1.47. Cites Mich. 13 R. 2. Brief 647. 


4. Where the baron is effopped to plead non-tenire, his feme ſhall Pr. Journes, 
be citopped alſo. - Br. Baron and Feme, pl. 52. cites 24 E. 3. 3 * 
5. The baren ſhall plead the miſugſiner of his feme. Thel. Dig. z. 24. S. C. 
193. 1 . 7. cites 30 Aff. 16; 

6. In detinue garniſhment ifſued againſt one Eliz. and others, 
executors of ſuch a one, &c. Eliz. came and {iid that fbe is co- 
vert awith ſuch a one, and was the day of the zurit purchaſed, &c. and 
held a good plea in her mouth. Thel. Dig. 129. lib. 11. cap. 2. 
{. 18. cites Hill. 21 H. 6. 29. | | 

7. Where a feme who is eſpouſed in Ireland, or in France, ts 
abiding in England, and is impleaded, ſhe may plead that te awas 
covert the day of the writ purchaſed with ſuch ©: one, her baron 
per Littleton. 'Thel. Dig. 1 20. lib. 11. cap. 2. f. 14. cites Paſch. 
18 E. 4. 4. f | 
8. The huſband alone cannot demur for his wife, by the opinion 
of the court. Toth. 136. cites 36 Eliz. Sturling v. Green. 

9. The feme cannot diſavow the ſuit of her and her baron. Br. P. Br. 


Coverture, 


Baron and Feme, pl. 7. cites 39 E. 3. 1. r ee 


34 All. 1. 


10. A feme may plead to the writ that „be is the feme of J. net Br. Brief, 


f 22 l. 56. cites 
named feme. Br. Baron and Feme, pl. 13. cites 42 E. 3. 23. e 
So where it is againſt J. and A. bis feme, ſhe may ſuy to the writ chat ſor is net ſeme of J. but 
the baron ſhall not have the plea, but the feme herſelf, Br. Baron and Feme, pl. 13. cites 42 E. 
3. 23. | | 
Aſſumpſit was brought againſt the defendant as an unmarried woman. She and her huſband plead in 
the following manner, to wit. And S. H. and A. his wife, late the ſaid A. Carli, and intriduce the 
plea wwith the marriage, and then ſay that the ſaid A. nun-aſſumpſit, The plaintiff & ;ned judgment, as 
if there had been no plea in the cauſe, which was ſet aſide upon hearing couule! on boch files. Barnes's 
notes in C. B. 169, 170. Kader, 7 Geo. 2. Ame) v. Click. 


12 11. Baron 


Where the entry of both is ſuppoſed, it is no plea to ſa that he fund the feme ſciſed, ao h. rav 
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tr. Baron and feme ſhall not be ſuffered to confeſs ain it 
doaber, for there does not lie examination. Br. Coverture, pl. 
76. cites 44 E. 3. 12. | 

12. In guid juris clamat againſt the baron and feme, they may 
deny the deed which binds the feme. Br. Baron and Feme, pl. 83, 


cites 44 E. 3. 34. and 45 E. 3. II. accordingly. And fays, ſce 


Fitzh. Quid Juris clamat 11 & 38. that quid juris clamat was 
maintained againſt feme covert. Ibid. 

* 13. In guid juris clamat the baron and feme may confeſs a deed 
that the tenant holds without impeachment of waſte. Contra of an in- 


art in this action. But in per quæ ſervitia a feine covert was nat 


fugered to confeſs acquittal ; for there does not lie examination, and 
a teme covert ſhall not be bound by her conuſance but where ſhe 
is examined, therefore quzre of the firſt caſe. Br. Coverture, pl. 
67. cites 45 E. 3. 33 E. 3. and 43 E. 3. in Nat. Brev. in the ad- 
dition of quid juris clamat & per que ſervitia. 


14. In entry in nature of aſſiſe againſt baron and feme, the baron 


pleaded non-tenure for his feme and jcintenancy fer himſelf with a 
ranger, and gocd per cur. and not double; for he ought to an- 
ſwer for both. Br. Baron and Feme, pl. 88. cites 10 H. 6. 
| 22. 
Br. Cover- 15. Feme covert ſhall not be received to diſavsw the barn; 
ns 7%: attorney; but he may make 3 for both. Br. Baron and 
Feme, pl. 7. cites 33 H. 6. 3 
In battery 16. If the feme comes * wil plead heb plea than the baren 
j nent * pleads, or will canfiſe, ſhe hall not be received. Er. Baron and 


teme, the Feme, pl. 7. cites 33 H. 6. 43. 
baron pleads | 
one plea and the feme another, and verdiQ for the plain“ F as to both iſſues, and damages intirely given; 


but judgment was arreſted; becaule f-me canrot plead 3 kerjelf, and becaule d mage intire were given, 


and tepleader awarded. - Cro. J. 239. l. 3. Each. 8 ſac. B. R. Watlon v. I Horp. 

In action upon an aſſunfſit of the wife © 'um ſola e the dien was entered, viz. et prædict' J. N. & 
Bridgeta, ven. & defend. vim & injuriam, & c. & ipfa Bridgeta dicit gurd i ſa ron-ofſumpfit, & hoc, 
&c. et prædict querens ſimiliter. It was moved, that a plea of feme covert without the huſbard is na 
plea at al; and an iſſue being joined and tried thereupon was ill, and not aided by any ſtatute of j jeo- 
fails; and of that opinion was all the court, and a repleader awarded. Cro. J. 258. pl. 4. Mich. 9 
Jac. B. R. Tampian v. Newſon. Yelv. 210. S. C. accordingly. 

A. brought an action of battery azairft the hi Band and <wwife, and 2 athers, The wife and ene of the 


ebert, without the buſband, pllads net guilty ; and the buſt and and the: ether plead, d fon aſſauit demejne, 


and Wien; ; and alleged in arteſt of judgment, becauſe the woman pleaded without the huiband, and the 
judgment was ſtaid, and a repleader alleged. Brownl. 235, 236. Trin. 14 Jac. Anon. And ſays, 
that this caſe was confirmed by a cate which was between Yonges and Bartram. 

In error of a judgment in battery againſt huſbard and wife, the buſbard ond wife quiad the quound- 
irg flead:d not guilty. The wife gucad the battery juſtifies, and concluded with et {oc parata eft wirt- 
fa. The court much doubted whether it was "good; for the huſband ought to have joined with 


the wife in that plea, and would adviſe of it. Cro. C. 594. pl. 9. Mich. 16 Car. B. . Watkin— 


{2a v. Turner. 


17. But the baron cannot urch by Sign, if the feme by covin 
of the plaintiff will appear; and if bith wage their law, and the 
feme fails at the day, the baron ſhall be condemned. Br. Baron 
and Feme, pl. 7. cites 33 I. 6. 43. 

18. In treſpaſs of a cloſe broken, the defendant ſaid that the pince 
where, &C. is one acre of laud, of which he and Alice his feme were 
ſciſed in their demeſne, as of fee, before and at the time of the t1 «paſs, 


and the defendant entered and did the treſpaſs 3 and exception ale 
taken, 
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talen, becauſe he did not ſay that they were cd in jure ueris er 
jaintly 3 & non allocatur ; for per Fincux Ch. J. it 1s ſuſticient for 
the. defendant to intitle himſelf to any part of the land, in whatſy- 
ever manner it be. Br. Pleadings, pl. 34. cites 12 H. 7. 24. 

19. Feme covert ſhall not acknow ledge acquittal in per que 
fer via, and yet may acknowledge leaſe without impeacſunent of waſte 
an quid juri is clamat. Br. Coverture, pl. 84. 


in this action. Br. Per que Servicia, pl. 13. cites Hill. 


A leaſe was granted 1 B. and J. his wife for a term of 
years. B. died, od Fe married V. and in declaring upon this 
cafe W. the plaintiff / forth that he and his Wife WEE pelfeſſes ; 
but did 115 N ſay that they were paſſeſſed as in jure uxo: 77, as he ought, 
becauſe it is a chattel real, and the feme jurviving her baron ſhall 
have it, and not the executors of the baron, an d' therefore i 15 not 
diveſted out of the feme. Sed non allocatur ; for true it is that 
the baron and feme are poſlefied, and the manner how they are 
poſſeſſed is thewn, and fo by contidering the whole together, the 
manner of the poticihon appears, and conſequently ſuthcient. PL 
C. 9 Eliz. Wroteſley v. Adams. 
21. In debt againſt þyfband and wife he was c:tlawed, and his 
evife avaived. Afterwards /e pleaded the queen's pardin. The 
court held that ſhe ſhall be diſcharged of her impriſonment ; but 
the pardon ought not to be allowed, becauſe the cannot ſue out a 
ſcire facias againſt the plaintiil, to ak him declare upon the 
original, w ithout her huſband; and there was a condition in the 
pardon, viz. ita quod ipſa ſtaret recta in curia, which ſhe could 
not do without her Baron. D. 271. b. pl. 27. Hill. 10 Eliz. 
Anon. 

22. Debt againſt katbend and wife, upon a bond by the wife dum 
fla. After verdict it was moved, that the 2vri7 Was in the detinet 
_ enly, whereas it ſhould have been in tha debet & detinet ; for the 
marriage was a gift in law of all the perſonal g 8 to the huſband, 
and to his own uſe, and therefore debet the money due on this 
bond, as well as detinet. Quod fuit conceſſum per tot cur. 5 Rep. 
. a. Trin. 30 Eliz. B. R. Walcott's caſe. 
| Debt againſt huſband and wife, for certain barrels of beer 
fag to the feine dum ſola fuit. They 69th waged their law, and this 
term both did ſwear according. to the form of the oath. Note, 
the huſband did ſwear for the debt of the wife. Cro. E. 161. pl. 
5 1. Mich. 31 & 32 Eliz. B. R. Weeks v. Holms. 

24. Debt againſt J. and M. huſband and wife, as executrix of 
her former huthand. The defendants plead by atterney thus, et 
preedict' J. & M. and that after imparlance that they were divorced 
before the writ brought. It was adjudged that the writ ſhould 
abate; for it ſhall be preſumed the divorce continues, if the con- 
trary be not ſhewn ; but if they had ſaid, et prædict' J. & M. 
uxor' ejus, it had been an eſtoppel. Croc E 352. pl. 6. Mich. 
36 & 37 Eliz. C. B. Underhill v. Brook. 

26 In a replevin the hu/band, being ſeiſed in right of the wife, 
avawed for damage feajant in his own nome, and chat the others are 

his 
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his ſervants, &c. and this was ruled to be good, without ſhewin 
that they were ſervants to the wife alſo, Noy 107. Hill. 1 Jac, 
C. B. Harvey v. Gulſton. 
Brown 29 26. Treſpaſs and qſſault againſt huſband and wife, ſuppoſing Mut 
S. C. but. 7hey both beat the mate of the plaintiff. Upon not guilty pleaded, 


ſce ms on : : 5 # 
„ the jury found that the wife only beat the mare. Williams and 


of Yelv.— Crooke J. ſaid that the verdict is againſt the plaintiit, becauſe it 
1 appears that his action is falſe ; for the huſband is not joined in 
C i PE. . . . 1 
the hurt o ſuch caſe but for conformity only, and that there is a ſpecial 
be a ftrange writ in the Regiſter to that purpoſe; and judgment was given 
— againſt the plaintiff, Yelv. x06. Mich. 5 Jac. B. R. Drury v. 
Tan. 22 Dennis. 8 
Car. 2. B. R. : | 
where in battery againft baron and feme the jury found the feme only guilty, and the court gave judg. 
ment for the plaintiff, Anon.——S. P. and judgment for the plaintiff; for per cur. they may nad 
the ne guilty and the other not, and there is no difference between this and other cates of different and 
ſ-veral treipaliors. Show. 350. Paſch. 4 W. & . Dare v. White, 12 Mod. 19. S. P. per 
cur. accordingly, Hare v. White, S. O. — 8. P. admitzed by judgment, Cro. J. 203. pl. 3. Hill, 
5 Tac. B. R. in caſe of Hales v. White. | | | 


In =Qion 7. A verdif? was againſt huſband and wife in ejectment. Aſter 
0s 1 the niſi prius, and before the day in bank, the baron died. Adjudged 
band and that the action continued againſt the wife, and judgment was 
—__ for entered againſt her alone, Cro. J. 356. pl. 12. Mich. 12 Jac. 
after a verdi for the plaintiff it was moved, that the writ was abated by the death of the huſband 
after the laſt continuance. The court aoubted ; but afterwards held that the ſuit is not abared by 
the huſband's death, ſhe being the only tortfeaſor; but otherwiſe if ſhe had died; and judgment ac- 


cordingly. Hard. 151, 152. Paſch. 1659. in the exchequer, Brumrig v. Hanger. 


*[ 196 ] | 
3 Bulit. 62. 28. Caſe, & c. againſt huſband and wife, for /candal;us wwrds 


_ ſpoken by the wife. The detendants pleaded that ipſi non ſunt culpas 
85 &. ara Giles, and the jury found qued ipſi ſunt culpabiles, It was moved 


and 
upon the in arreſt, that the huſband was joined only for conformity, and 


axial „ therefore they ought not to have ſaid that ipſi ſunt culpabiles, 
7. OSE ES. but that ipſa eſt culpabilis; and the verdict ſhould have been ſo 
Ton, accordingly. But per Coke Ch. J. the plea of the hinſtand is vcid, 
3 and if fo, the verdict is good againſt the wife ; and judgment for the 
ing produced plaintiff. Roll. Rep. 216. pl. 11. Trin. 13 Jac. B. R. Carpen- 
in court, ter v. Welch. ä 


where judg- | | 
ment was given accordingly in B. R. on the S. P. and afterwards affirmed in the exchequer chamber, 


the judgment given in C. B. in the principal caſe for the plaintiff, was now affirmed in B. R. 
Cro. C. 417. pl. 5 Needler v. Symnell, S. P. and the iſſue that non ſunt inde culpabiles, held Well 
enough; for the barn +51 feme are charged as for the wrong of the feme. — Jo. 366. pl. 4. Mich. 
21 Car. B. R. the S. C. but S. P. does not appear. But Brownl. 6. Hill. 1 Jac. Smalles v. 
Beit, after verdict judgment was arreſted, becauſe the iſſue was quod ipſi non ſunt culpabiles, and it 
ought to have been that the w man was not guilty. S. C. cited accordingly, Hob. 126. at the end 
of pl. 156. — S. P. held accordingly in trover and converſion. brought againſt baron ana feme, for a 
converfion by the teme t» her own uſe, and they pleaded the ſame plea. Cro. J. 5, 6. pl. 6. Paſch. 
1 Jac. in the exchequer chamber, Coxe v. Cropwell. — Noy 41. Cox v. Carpen, S. P. held accord- 
ingly, and ſeems to be S. C. Cro. E. 883. pl. 18. Paſch. 44 Eliz. B R. Cox v. Crapnell, 


S. C. and S. P. beld accordingly. 


Hob. 92. to 29. In raviſhment of «ward againſt baron and feme, the baron 
2 Fl. 127. was acquitted, and the feme was found guilty, and judgment was 


— given againſt the baron and feme. Upon argument by te 
| | | juſtices 
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jaſtices it was unanimouſly agreed, that that judgment againſt ba- 59 
ron and feme, where the baron was acquitted, ought not to be 9 Res., . 
againſt a feme covert by the ſtat. Weſtm. 2. cap. 35. Cro. J. 413. b. 5. C. 
pl. 2. Hill. 14 Jac. B. R. Huſſey v. Moor. 
30. In debt againſt huſband and wife, wp977 a bond - the wife, the 

detendants plead h1t tempore CO &c. ſetting forth the day , 

he xwas covert baron, &c. Ilie plat! tiff con ed t Lat it Twas fs 

but ſaid that ſhe made and ſeated it in the mer rg of = ' ſame day iu 

which fhe was married, and before the marriage; and UPON a de- 
murrer the plaintin had judgment. 2 Roll. Rep. 43 1. Prin. 21 


Jac. B. R. Jack Kſon' SC -21e. 
31. Cafe againſt huſband and wife, for Randerous words ſpoken 


7 A , — 8 EE, „„ 776 
by the 4 wife, sf 11C de; E110: 111 ? 7 plead "1 gud iÞft : pI 17 fer 45 7 4 1 C 61 Iabiles, 


and the jury found qued i ihft ſunt culpabiles, It was moved in ar- 
reſt of judge zent, that it ſhould have been quod ipſi [ipſe] non 
eit inde culpabilis. Sed non allocatur; for the huſband is to pay 
the damages, and it may be either way, and the finding of the 


jury good. 2 Roll. Rep. 433. Trin. 21 Jac. B. R. Henvorow 
v. Pooracre. 

32. In battery againſt A. and his wife, for a battery done by C:weare 
the wife. And the pleadings was, that the baron and eme came again! 
and defended the force and wrong, &c. and the laren for his ſaid ne © 
awife fays that fhe is nos guilty ; itlue was 12 thereupon, and ue Sir 
found for the plaintiff, and in arreſt of f judgment, it was awarded Geo- Smith, 
that the iſſue was ill joined, for e avi 1 pleads nothing, ſo 3 fd 


OY +: 
Laie ard 


there was nothing done at that time with th ſuit. He ct. 10. Patch. ane pleads, 
3 
2 Cai U Avlite” Ss Cale. it iz a diſ- 
F continuance. 
Freem. Rep. 351, pl. 439. Mich. 1573. Ayworth , Fenn. 


| [197 ] 
3. In trover ag, Nuſband and WIKK for certain goods, the 8. Fe but by 
plaintiff dickated that they converted the gods ad comm. glun ſium 5 

Proprium. After verdict, it was moved that the declaration was Croke? if a 
not good, becauſe * the e joint converſion of goods during the co- ee 
verture, ſhall be ſaid the converſion of the baron and to his ute ; by Gift or - 


and judgment for the defendant. Jo. 264. pl. 3. Prin. 8 Car, wherwiſe, | 
Ci icy tC im- 


P. R. Bullen's caſe. . 


the goods of the baron; yet there qua ar ir tant f time ewhercin, in : they dere the geæds a 
the e fe Ty and a 7 Pericri the Fx perty ſhall be d:vefted out of her, and be veited in the huſband ; bur 


tie ſaid they we ,ovild confer with other judges; and afterwards it was adjudged by all the 4 juſtices tor 
the plaint iff. To. 443. pl. N Mich. 15 Car. B. R. Hodges v. Sam \pion, 

Put ibid. in a m_ there at the end of the caſe, it ſeems ti hat rule was given to ſtay os * 
Mar. 60. pl. 94. S. C. adjornatur. Ibid. Sz. pl. 134. Paich. 17 Car. S. 1 id lcems to be 
S. C. fays that the jury found the feme not guilty; and the court held this ill plea | coun at made good 
by the verdict. | 

In trover brought by C. againſt P. and his wife. The declaration was, that the goods were found 
by the baron ant teme, and were converted ad uſum ſuum, whereas it ought to be in the plural num- 
ber, to wit, ad uſum eorum, cr ad uſum of P. and his wi fe; for as it was „ it ſuppoſed the converſion 
to be made only by the hulband, which is contr 225 to the action itſelf which is brought againſt boch; 

upon this judgment was ſtayed till the other ſhould move. Sty. 18. Paſch. 23 C. 2 B. R. Clai k v. 
| Pew, 2 Mod. 247. Mich. 10 W. 3 3. in caſe of Hyde v. 8S. Holt Ch.) « fad, that though 


in declaration in trover 2gainft huſband and wife laying the converſion ad uſum i; Ne judgment was 


arreſted ; yet if it came in queſtion a; Zain, it mould not be lo by his content 


34. In treſpaſs and alli againſt a a feme the imparls, and after- 
wards pleads that at the lime of the bill /he was covert, and concludes 
Vol. IV: | | oo 1n 
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in har; per cur. this is only a plea in abatement, and a reſponde:s 
ouſter was granted, niſi. Keb. 822. pl. 1 Mich. 16 Car. 2. 
BI N. * V. S 

In debt an cbligatian feme covert may be aided on en off face 
tun; per Wild J. w -hich Rainsford agreed. 3 Reb. 228. pl. 40. 


. * 
Trin. 25 Car. 2. B. R. Cole v. Delawn. 
36. In Hunpfi again. the baron the plaintiff erl. ared upon 


5 era promt es for /o many 1 -nths lodging for his wife at his requett, 
5 alſo 7: ged. edel 9 5 The defendant fleaded 1 in bar, that 
FTA ; befor e the Plaintiff? pad folun Hedging for his wife, ſbe went from 
him zuitheut His conſeict, 4 nd N „ ad. ltery, 0 Dec. and that the plain- 
tiff 5 7 notice of 7 5 depurture, and yet tie provided her lodging, 
and fold to her the wares and goods ſuppoſed in the declaration 
to be ſold to the defenc ant, without any afſent or notice of the 
deiendant, _ traverſed that be promiſed mids et forma, prout, &c. 
And upon d murrer, the court, as to the ſpecial matter pleaded, 
gave no opinion, but ſcemed of opinion that this ſpecial matter 
would have been good evidence upon non-aſfſumpſit pleaded; and 
that as to the lodging for the wite, the plea amounted to the general 
iiue;z but though it was a fault, yet it was cured by the dumurrer, 
But becauſe he did nat aii/ aver to the Hunger laid fer the * 2 Sod 
ts himſelf, they were of opinion to give Jet tor the plaintifl. 
The reporter adds a nota, that as 15 pleading is, the abſque hoc 
amounted to no more than a proteſtation. 2 Vent. 155. Patch. 2 


85 and NM. in C. B. Beaumont v. Welden. 


In replevix, a againſt huſband and wife for a treſpaſs dane by 
a _—_ 4077 Þ . ne; they r th plecd da 115 t guilty as 2 and as 15 the reſt 5 Re 3 
pleaded that plead in bar that 55 ee US fel d in fee in right of his wife, and 


Seas /cif 4 being [+ ſeiſed, ih -mrfed it ts the plain tiff for a year, 4 nd / tre om year 75 


ol 1 8 72 0 e S301 2 re 5 . 1. for 6 u 77 11 5 77¹ arreat the 5 Tl ie (7. tered and d „ 


nun. 0 

in jure - Trained, et Fit inde pole mMonat' uſque, &c. It was objected that 

e Ine ol eading that the hutband was ſeiſed in his demeſne as of fee 

t t . » De. 2 il, - , 1 
,in right of his wife was ill, for they are both ſeiſed in her right, 


Fe A Fa g . by 1 0 
The ter rter and fo are all the precede: nts; and furiher, that the 5 e 


5 eta, charges the wife only to be the tr etpaſtor, and Fet they both 
at 5 
i to all the treſpaſs Prater, &c. have pleaded that they are not 
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not well guilt „ W hen it ought to be, quo d ipſa is not guilty; and upon 


1 a, for theſe es ccepti. Ons the court Cave put agment ſor tlie plaintiff clearly. 
it oughit to * 


de that baron 2 Lutw. 1421. 1425. Trin. 7 W. 3. Catlin v. Milner. 


and fene 
were ſeiſed in jure uro: ſux, and that fo are all the precedents; but faid that nothing was mentioned 


25 to this matter. 2 Lutw. 159 6. Hill. 9 W. 2. in caſe of Allen v. Bally. 


1 198 38. Tri 4 againſt huſba: 1d and wife; huſtand died, and fir 
Francis Winnington moved in arreſt of judgment; ſed non alloca- 
tur; for wife may commit treſpaſs along with huſband. 12 Mod. 
240. Mich. 10 . W. Hyde * * 5 .- + + * 

39. In an action CM ght againſt the baron upon ſeveral promiſes 
made by the feme before overture. The r in bar that 


Se and the ab 1, Suppeſed i in the declaration ts be his avife, ⁊ꝛubere newer 


Juned i in laawful matrimony. The plaintitt demurs, and upon join- 


der in demurrer it was inſiſted chat the plea admits a marriage de 
Gato, 


t 
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facto, which is ſufficient to charge the 5 (ba nd with the wife“ 

promiſes, and the loy: ty of the marriage is not material. Feld | 

the defendant it ** 48 ald, that (eder , N; 2 111 CON 

mon une lerſtanding is the fame as { ne Ver nuit a), and there are 

many precedents, Where upon ſuch Pie : iflue has been joined to | 0 
the country. But the court held clear! Ys that the plea was ill; 
for that in perſonal actions, the matter mult be laid in the cat 
of the marriage, and not in tae loyalty ; and that though after 
iſſue joined and a proper trial! per pais, the pl. 2a of the loyalt ty 0 
the m: Wriage cannot be ob! SI to in arreit of judge ment, vet the 
plaintiff is not bound to join iluc upon it, bus may demur if he 
will; and there was judgment for the plaintif, MSS. Yew Trin. 
11 Geo. 2. B. R. Nor wood v. Stovenſon. 


(E. b) Damages and Coſts. Where given for or 


againſt Baron and Feme both, or againſt one only. 


5 . aga! 2%. baron and feme who were impriſoned, and 
the firy V uſed fer them, by which they had [400 1 ms; 
Ca one, that the barn Heul recstur damages alonç fon himſelf, and 
the Jer, that the baren and fem ' ſhould recover dam ef Him and 
we femme. Br. Baron and Feme, pl. 82. cites 12 R. 2, and Fitzh. 
Julgment, 108. | 
2. In a/c by baron and ſeme the jury fund for the plaintiffs, aud Br. Joinder 
tut the goods 0 of the baron vere carried away. It was awarded that f 8 3 
baron and feme recover ſeiſin of the land, and damages 85 iſſues; 8. Br. 
and that baron alone recover for the goods carried away. Pr. ſuigment, 
Damages, pl. 51. cites 11 H. 4. 16. 1 pl 1 
Br. Baron and Feme, pl. 82. cites S. C. 


Tn = huſband wor wife 8 in a writ ob es ny ſhall 


2 : ne Ear ein. Tenk. 28. ol. 53. 

4- In ca by baron and feme, for words jpike of the feme. The 
nudyment aba: that the baten and fome recover. It was aihigned for 
Error, that the baron only is to have the damages, and therefore 
that judgment ſhould be that the baron (om ſhould recover; 
but judgment was aſſirmed per tot. cur. Godb. 396. pl. 459. 
Fill. 2 Car. B. R. Litſield v. Melherſe. 

5. Error of judgment in 20% againit the tenant for years 3 
brought by barn and feme of moiety being ſeiſcd in reverſion to them p. 1... 
ond his heirs, becauſe the damages are given to huiband and wife, aprear. 
which Per curiam 1s ill, and ſhould have been amended in C. B. 0 I OC 
before the writ of error allowed; but now 1t is too late, and judg- 
ment reverſed, niſi. 3 Keb. 175. Trin. 25 Car. 2. B. K. Curtis 


v. Brown. 
Q_ 2 
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id b) Equity. Suits and Proceedings by and — 


them. 


1. HE court compelled huſband and wife 7 levy a fine. Toth, 
156, cites 2 & 3 Fliz. Barty v. Herenden. | 

% The court doth 15 a report, wherein it was thought fit 

that the defendant ſhould compel his wife, and another man's 


wife, being the other defendant, to levy g fire and join in afſurance. 


Toth. 158. Paſch. 8 Jac. li. B. Raſt v. Whittle & al. 

3. The court compelled the wife to levy a fine, and perfect 
efſurances, Toth. 157. cites Mich. Jac. Sands v. Tomlinſon. 

4. A ſettlement by the wife on the baron was by conſent on a bill 


brought by the baron againſt the feme decreed, and there was mn 


ne or recti ry, or other legal act done to bind her, but tle baron 
quitted ſome advantages he had on the wife's eſtate by former 
ſettlements, and gave her power to diſpoſe of her rcal and perſo- 
nal eſtate by will; the wite died, and a long time after a bull of 
review was brought, but the court, aſſiſted "by judges, declared 
the decree good. 2 Ch. R. 46. 22 Car. 2, Earl of Caſtlehaven 

. Underhill. 

5. The wiſc's 2 of 400 l. was left in the hands of her 
brother, who gave a bend 79 the baron ts pay the intereſt to the baron 
and his feine * their lives, and after the death of the ſurviror 
of them, then to pay he principal to ſuch child as they ſhould appoint; 
if no child, then the COLE to have the diſpoſal thereof; the 
_ was grown peer, and prayed to have 200/. 4% buy him an 

ce for ſubſiſtence, and the wife bein g examined apart, and con- 
Fad ting, the ſame was decreed. Fin. R. 365. Trin. 3o Car. 2. 
Prudcenc!l and Orm v. Price. 


6. P. the defendant gave bond to A. for 2001. A. died, and 


left E. his daughter legatee Ti executrix. E. married D. the plain- 
tiff, and E. and ID. brought a bill againſt P. for the 2001. P. owned 
the bond, but ſaid ſhe had paid 501. in diſcharge of the ſaid 
teſtatorꝰs debts, and thereupon had her bond delivered up to be 
cancelled, and the remaining 150l. was lent on a mortgage, and 
ready to be paid, with intereſt, as the court ſhould direct, ſo as 
it may be preſerved for the benefit of E. and not to be ſpent by her 
huſhand. The court ordered the ſaid ſecurity to continue till the 
money be laid out, or otherwiſe ſecured for the wife, or till fur- 
ther order made. Fin. Rep. 377. Trin. 30 Car. 2. Davy v. Pol- 
lard. 

7. A feme, infant, on the death of her brother, without iſſue, 
became intilled to the tri of lands in fee of 4501. per ann. and P. 
married her without her tather's conſent, "The father brought a 
bill againſt P. and his <vife, and truſtees, ſetting forth as aforeſaid, 
and that P. intended, when his wife Speult came of age, to make * 
levy a fine, and ſell the lands, and therejore prayed that a proviſeor 


and ſettlement be made for her. The defendants demurred, becauſe 
it 
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it appeared of the plaintiff's own ſhewing, that he had no right 
to the lands, either in law or equity, or any ways impcwered to 
inſpect the management of them. Ld. Chancellor allowed the 
demurrer; but bad, that if P. had been plaintitt, to have the 
truſtees transfer the eſtate, or to alk any other “ favour of the 
court, he could then make him do what was Teatonable. Vern. 
39- 2 37. Patch. 34 Car. 2. Micoe v. Fowell. 

, G. a man of mean fort: une had inariied a woman who was ane 
of two coparceners is Gol. per ann. The fend of the wite 
ſuggeited lunacy, < Sc. but ſhe wwas in ct 1, and being tho ught ſen- 
ſible enough, the friends moved that the eſtate might be ſo ſettled, 
that the might not be wrought upon by her huſband to give it 


him from her children by him or by any after-hutband, which 


the court thought fit to order, and it was left to Mr. Pollexfen to 
ſee ſuch a ſettlement made, and the court remembered the caſe of 
Six EDpWARD Graves. The ſettlement was to be to the huſvand 
and ⁊uiſe, and the longer liver of ther, then 40 the i/Jue between them, 
&c. with a power, zn cafe of failure of iſſue, for the wife to diſpaſs. 
Skin. 110. pl. 1. Trin. 35 Car. 2. B. R. Griffich's cale. 

9. A huſband, as admni/riter to his wife, obtained a decree 
againſt the truſtees to raiſe her portion, but he being a younger 
brother, having made no ſettlement on her, and having a fon by 
her, the money was decreed to be raiſed, and put out for his be- 
nefit for life, then to the ſon for life, and if he leave iſſue, then 
for ſuch iſſue; but if he dies without iſſue, and the father ſurvives, 
he to have it. Abr. Equ. Caſcs, 292. Paſch. 1700. Wytham v. 
Crawthorn. 


10. A. deviſed to B. his daughter, the wife of C. for her ſepa- 


rate uſe, the ſurplus 9 of his perſonal & Aate, and makes the wife, his 


daughter, execlitrix. Among other parts of the pertonal eſtate 
there was a mortgage from D. which C. her huſband gave a + note 


ider his hand that be ſhauld enjoy, and take the benefit of, By 


the note the huſband, as to the mortgage and intereſt, has tied 
himſelf down. But Cowper C. thought, that, as to the ſurplus, 
it being deviſed to the wiſe, and not to truſtees, when it comes 
to the wife it belongs to the hutband, and what he has poſſeſſed 
by conſent of the wife, there is to be no account for that, but 
reſerved the conſideration as to the ſurplus, whether it belongs to 
the huſband, or to the wife for her own ſeparate uſe. 2 Vern. 
659. pl. 585. Trin. 1710. Harvey v. Harvey. 


male by the huſband to purchaſe an! ſettle, though a bill was broug zt by. a creditor of tb- 


judgment for that purpoſe; for the court would not have decreed it to the hutband, (had 


bill for the portion), without making ſome ſuch {-ttlement, Ch. prec. 22. 


Moor v. Rycault. 


11. A. deviſed lands to his ſen and heir charged with his debts, 
and 2500/. legacy to his daughter at 21 or marriages provided, if ſhe 
marries in her mother”s life-time, avithout her conſent in writing ſirſt 
had, then 500, part theregf, ts ceaſe, and be applied towards payment 
of debts. 'Fhe daughter, after 21, marries unknown to he 
mother. There was ſufficient, without this zool. to pay all the 


debts. Ld. * decreed the whole muſt by raiſed by ſale of 
| „ | {9 
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of Salibury fo much as is neceſſary, unleſs the defendant, the fon, will other- 


4 3 wiſe tecure the payment; but that the money, when raifed, mutt 


commimion- be brought before the maſter, till the plaintiff, the huſband, make 

Er ktiutcldas, tome tettlement on his wife, and for that purpoſe to bring his 
deeds before the maſter, to ſee what proviſion he can make for 
her. Chan. Prec. 348. pl. 256. Mich. 1712. King v. Wythers. 


[221] (G. b) Where on a Bill by a Baron for the Wiſe's 


Portion the Court will decre e a Settlement. 


HE defendant ſued in the ercleſgical c wt. fer a portion due 
to his wife; this court nd an injunciion to ſtay pro- 


ceedings there, t. il! he ſhould make a competent jointure. Toth. 
179. cites 14 Car. Tan field v. Davenport. 
2. The wife, an infant, was intitled to co 138 der 


lands of inheritance. On a bill by baron and feme for the port! on, 
dec reed the baron to ma KC ſettlore: 1 on her ſuitable to her portion 
in money, though the lands of inheritance will deſcend to her 
ifue. Fin. R. 261, 362. Trin. 30 Car, 2. How & Ux. v. God- 
frey and White. | 
Cub. Eau. 3. When a barem ſues here fer his wife's fortune, the court will 
Rep. 1. 8. C. oblige him to make a fertle ment cu 8 by way of Jounwre, or to 


& Is P,— 
. ſecure a maintenance to her in caſe ſhe outlives the baron; per 


pl 275 Hill. Wright K. 2 Vern. 494. Pl. 444. Paſch, 1705. in the cafe of 


34& 35 Car: Oxenden v. Oxenden. 
2. In Calc. 


Anon. S. P. and adds, but if he comes not into chancery as a a complain ant, they will never force him 
to ſettle, as if he ſucs at law, &c. but this is to be at the prayer of the wife's friends arid 1t.ations to 
ſecure part to wt te ne, and part to the children; but where baron and feme demand the execution of 

@ truft of a real eftate in equity, which was deviſed for the benefit of the teme, it muſt be decreed ac- 
ee to the will; but where the hutband comes for a rerional demand in right of his wife, the Court 
may impoſe terms on him; per Cowper C. 2 Vern. 625, pl. 558. Mich. 1708. Lupton & Cx. v. 
Tempeſt & al. Bill by baron and feme for his wife's fortune Which was dectretd, but the Carex 
decreid not te medelle with the wife's portion rill Fe bad _ a ſuirable j-rrlewrent on ber ard ber juten. 
Fin. Rep. 145. Mich. 25 Car. 2. Shipton & Ux, v. Hampſon & al. 


Chan, Pre. 4. Bill to have a ſatisfaction for their portions charged upon 
1 their father's lands by marriage ſettlement, and for a legacy given 
S. P. does them by their father's will, &c. The caſe w 5 there Was a fu 
nt appears bern in a mart iage ſettlement 15 re 1 e portions for daughters, payable at 
Sow. Rep, ther reſpeive ages of 21, or day of marriage, with a proviſo, if ſuch 
31. 8. C. daugliter or daughters ſhould happen to die before their age of 21 
but S. P. or day of marriage, then ſuch daughter or daughter's s portion not 


does not ap- 
pear, and to be raiſed, but the truſt term to attend the freehold and mherit- 


in totidem ance. I he father gives by his will . a-piece to his tec daugh- 


e 3 ters, the plaint) ffs, payable in the ſame manner as their portions wer 
150 be paid by the ſaid nine e ment. Note, in this caſe one of 
the daughters married during her infancy, and it was ordered that 

. her portion be raiſed, and brought before a maſter, there to re- 


main until her huſband ſhould make a fettlement ſuitable to her 


fortune; per Harcourt -C, MS. Rep. Paſch. 12 Ann. in Cane. 


Greenhill v. Walde. 
3 A Jens 
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Baron and Feme. 


8 feme fole took a mortgage in fee far 8ool. and married. The 
matter of the rolls held, that if the huſband had ſued in equity for 
the money, or had pr: ed that the mortgagor might be forecloſed, 


equi ty (probably) would not compel the mortgagor to pay the 


money to the huſband without ny; making ſome proviſion for his 
wife, or at leaſt upon her application to the court againſt the 
mortgagor and the huſband, the court might prevent the payment 
of the money to the huſband, unlefs ſome proviſion were made 
for her. Wms.'s Rep. 458, 459. Trin. 1718. Boſvil v. Brander. 
6. A feme being intitled to 4000/7. portion after her mother's death, 
and for which no intereſt is payable in the mean time, and ſhe 
having married a conſiderable tradetman, decreed, by conſent of 
the fome, 1 that baron might ſell a 1:51ety of the portion, or diſpoſe of 
it as he thought fit. 2 Vern. 762. pl. 662. Prin. 1718. Butler 
v. Duncomb, | | 
7. A. deviſed 10001. to B. a feme ſole, infant, payable after 
the death of the tcitator's w ito, and at B.'s age of 20 years, if By 
ſhould ſo long Jive. B. at above 18 years, without her father” 
conſent, marrie 1 J. S. who ſoon after became bankrypr. The 


commiſſioners aſſigned the eflate of J. S. and after he had his ce rtificate 


and diſcharge, " avithout any afſignment having been made of his wifes 
Palſibility or contingent right 5 her portion. Afterwards the wife, 
by her next . brought a bill, ſetting forth how the was ſe- 
duœed into this marriage, and the huſband's bankruptcy and dif- 
charge prayed that the money might be ſecured to her and her 
childs, which the huſband in hay anſwer confell:d, and ſub- 
mitted to; but prayed the arrears of intereſt, which was decreed 
lum, deducting the coſts, and the legacy ordered to be laid out 
in a purchaſe, and the wife in the mean time to have the intereſt 
for her ſeparate uſe, &c. per Ld. C. Parker. Wms.'s Rep. 382. 
386. Mich. 1718. Jacobſon v. Williams. 

8. If huſband ſues in the ſpiritual court for a legacy left to the auiſes 

chancery will grant an injunction to ſtay proceedings there, be- 
cauſe that court cannot, but this court will, oblige him to male 
an adequate ſettlement on her. Cited per Mr. Mead, as granted 
the laſt ſeal per Ld. Macclesfield. Ch. Prec. 548. pl. 339. Mich, 
I 720, 
9. Portions. were given to daughters, provided they marr y with 
conſent of their mother, They married without conſent. Though 
this proviſo is only in terrorem, and makes no forfeiture, yet upon 
the huſband's applying to the court for payment of their portions, 
the maſter of the rolls ordered propoſals to be made before the 
maſter as to the ſettling the money. Cates in Equ. in Ld, Tal- 
bot's 'Time, 212. Mich. 10 Geo. 2: Hervey v. Aſhton. 

168. 1 King | ſaid, he thought 1 extra "dinary that chancery 
ſhould interpoſe againft the huſband, i in caſes where the law gives 
him a title to the wite's perſonal eſtate, and doubted it had done 
more harm than good, unleſs where the huſband appeared profli- 


gate or extravagant. 2 Wrms.'s Rep. 642. Mich, 1731. in caſe 


of Milner v. Colmer. 
It. And therefore where A. pending. an account for a great 


| p<rivnal eitate, married an i. 1fant intitled to a large {tare thereot, 
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Thereperter 
adds, N B. 
This was the 
Caſe only of a 
perſonalty. 
—Ibe ame 
was obſerved 
by the Ld. 
Chancellor, 
that it was 
only of a 
perſonalty,. 


Baron and Peme. 


viz. 140001. applied to the court for his wife's portion, and being 


ſent to a maſter to make propoſals as to what he would ſettle, and 


he » fer ing 72 ſettle 4o0o!. part of the 14000. portion, and to cove- 
nant that in caſe his elder brother, cho had then no iſſue, and who 
probably would have no iſſue by his then wife, who lived ſcparate 
from kim Gould die ar ir hon ifſue male in A. /ije-time, to ſettle ol. 


a=year of the Fa 11 eſtate of of loool. a=year pon her for a point) e; and 


alleging that he being in reads, and a freeman of the city of Lon- 
Pn, he cuſtom of the city was alone a proviſion for her. Ld. 
C. King, after examination of the wife in court as to her conſent, 
which the gave, and likewiſe her reaſons for it, he recommended 
it to A. to add to his propoſals, but A. anſwering that he could 


not conveniently do it, his. lordſhip directed that the defendant 


ente ering into ſuch cov enant, ſhould be paid the reſidue of the 
portion beyond the 4000/7. which was to be inveſted in land, and 
ſettled as above. 2 Wms.'s Rep. (639) Mich. 1731. Milner V. 
Colmer. 

12. The lady Shovel dewifed 40001. in truſt for 8 truſt 
of a feme covert. The o and wife brought a bill againſt the 


truſtees to have the money paid them; and though the herſelf was 


in court, and conſented that the money ſhould be paid te her huſband, 
yet the maſter of the rolls would not decree it, but diſmified the 
bill. Cited in the caſe of Penne v. Peacock, Mich. 1724. Caſes 
in Equ. in Ld. Talbot's Time, 43. as the caſe of Blackwood v. 


N orris. 


and lomewnat particular. MS. Rep. in S. C. 


[ 203 ] 


See (F. b) 


The deſend- 
ant by uis 
anſwer ad- 
mts the co- 
errant, and 
is ready to 
Hr) y a fine 
Fin Jef, but 
Jay: Vit wv ife 
refu) ſerts join 
With blew: 
ard be can- 


(H. b) Equity. In what Caſes Equity will order 
the Huiband to inforce or procure the Feme to 
do an Act. 


RDERED, that the baron become bound in a recegnigauce 

that his wife ſhall releaſe her right. Toth. 158. cites 4 & 

5 15 6. Vaux v. Gleas. : 

The defendant's wife would not 575 ing in 1 evidences according 

Kh an order, wherefore the huſband was bound that ſhe ſhould do 
it. Toth. 170. cites 4 Eliz. King's Coll. in Cambridge v. Ragland. 

3. The court ordered a man to procure his wife te acknowledge 
@ fine of mortgaged lands. Toth. 171. cites 3 & 4 Car. Griff 
v. Taylor. 

4. Hi Nand and wife did, upon a valuable conſideratian, by leaſe 
and relcafe, convey the wifes land in fee, and covenanted that the 
201 e Should levy a jine of the ſame ts the uſe of the purchaſer. The 
wife refuted to levy a fine. The plaintiff brought his bill to 
have his title perfected by a ſpecific performance of the cove- 
nant; and a precedent was cited where a ſpccifick performance 
had bcen decreed ia the like caſc; but the chancellor would not 
decree a ſpeciſick performance in this caſe, becauſe upon ſuch 
deere the huſbaud could not romp] his wife to levy a fine, _ 


dll nd 


Baron and Feme, 203 


if ſhe would not comply, impriſonment would fall upon the huſ- mr perſuade 
band for contempt, which was the ill conſequence of the decree makes ha 
in the ſaid cited caſe. MS. Rep. Mich. 4 Geo. in canc. Otread C. it is : 
v. Round. | 


tender point 

to compel 
the huſhand by a decree to procure his wife to levy a fine, chough there has been ſome precedeuts in 
this court for it; and it. is a great breach upon the wifdom [of the law], which ſecures the wite's lands 
from being aliened by the |,utband without her tice and voluntary conlent, to lay a neceſſity upon the 
wife to part with-her lands, or otherwiſe to be the cauſe of her huſband's laying in priſon all his days; 
and ſaid he did not think it proper in this caſe to 42cree a ſpeciſick performance of the covenant, but the 


defendant muſt refund the purchaſe-money paid to him with cots. 
Geo. in canc. Outram v. Round. S. C. 


(L b) Offences and Crimes done by the Feme, or 
her and Baron. What and how punithable. 


1. FEE was arraigned of felony, and was covert baron, and 

£ wniuld have confeſſed by command of the baron, and the court 
abe not take it for pity, but charged the inque/?, who ſaid that ſhe 
did it by coertion of her baron in ſSpight of her teeth, by which ſhe went 
quit; and it was ſaid that the command of the baron, without 
other coertion, ſhall not make felony. The reafon ſeems to be, 
inaſmuch as the law intends that the feme, who is under the 
power of her baron, durſt not contradict her baron. Br. Corone, 
pl. 108. cites 27 Ail. 40. 


In another MS, Rep. Mich. 4 


It was Pro. 
pounded to 
es, if a man 
ard his abi fe 
2” both tege- 
Her I 1 
mit a bur 
glary, and 
boch of them 
breat a houſe 
and ſt al 


«ds, what offence this was in the wife? and agreed by all, that it was no felony in the wife; for t 
1 y : 


wife being toge;her with the huſband in the act, the law ſuppoſeth the wife doth it by cc 


ertion of the 


huſband, and ſo it is in all larcenies; but as to »wricr, if huſband and wiie both join in it, they are 


both equally guilty. See Fitzh. Corone 160. 27 Ail. 
126. b. 
of fir Thomas Overbury, by poifoning him in the Tower of London. Kel. 31. 16 Car. 

* The feme may commit felony, it it be not by coertlon of the huſband ; per cur. 12 


10 W. 3. in the cafe of Hyde v. S. 


pl. 40. Fitzh. Corone 100, 


2. A feme covert commits felpny, Appeal ſhall be brought againſt 
her without her huſband, becauſe it concerns life; but ctherwiſe 
where it does not concern life, as if ſhe commits treſpaſs. Jenk. 
28. pl. 53. 2 

3. The huſband ſhall not anſwer for damages given in a criminal 
matler, as in an information for ſuppreiling a will; though for 
civil offences it is otherwiſe, as battery, flander, or aflumpfit by 
feme covert. Noy 103, 104. Trin. 12 Jac. Brereton v. 'Town- 
ſend, ä 
4. Where debt was brought againſt the huſband and wife for 
the recuſancy of the wife, the huſband would have appeared by 


ſuperſedeas alone; but the court reſolved, that either both muit 


appear, 
caſe. 

F. At the ſeſſions at the Old Bailey the 7th of December 1664, 
one Jane Jones, together 27 one Tong Wharton, Tere indiffed 
for burglary, and the pleaded herſelf te be married to Wharton, on pur— 
Pole to be excuſed, being with her huſband at the burglary; and 
ſhe refuſed to plead by the name of Jones, aud thereupon we 
"= LO: | called 


or both be outlawed, Hob. 179. pl. 289. Loveden's 


he - | Poulton de Pace 
And the caſe of the Fart] of Somerſet and his Lady, both equally found guilty of the murder 


2. Anon. 


Mod. Mich. 


*[ 204] 
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called for the jury, which found the indictment, and in their pre. 
ſence, and by their content, we made the indictment as to her 


name to be Fane Wharton, alias Fones; but we did nt call her 


Jane I hartsn, the awife of Thomas Wharton, but gave her the od- 
dition ſpiaſter, and then the pleaded to it; and the court told 
her, that if upon her trial the could prove ſhe was married to 
Wharton before the burglary committed, the ſhould have the ad- 
vantage of it; but on trial the could not prove it, and ſo was 

found guilty, and judgment given upon her. Kel. 37. | 
2 Keb 468. 6. A feme covert was indicted alone for buying and ingrofſing fiſh, 
Pie 56. ll ooptrary te the ſtatute, and found guilty; and it was moved to quath 


20 & 21 5 - : | 
Car. : Ss. the indictment, becauſe a married woman cannot make a contract 


C. the court without her hutband, and that he ought to be joined in this indict- 


Tn t ment; for it any profit ariſes by buying and ingroſſing, it accrues 
pinion, tha * 5 Fi e 

the huſband TO the huf band; IT 1S true, for greater OtIences, as felony, &c. tie 
Hould de may be indicted alone; but whether the might in this caſe, the 
— court gave no judgment. Sid. 410. pl. 5. Paſch. 19 Car. 2, 
— Ibid. B. R. The King v. Fenner. 

479. pl. 18. N Es 

Paſch. 21 Car. 2. S. C. the court ſaid, that the wife may as well ingroſs and ſell, as convert or eject, 
which mutt be actually proved again ſt her; but in this caſe the was indicted by the name of F. Spintter, 
alias dict the wife of ſuch an one; the couit agreed, that the addition is never put in the alias dict, but 
all conceived, that after verdict the may be intended a fingic woman, the alias dit” being uſual, and 
does not neceſſarily imply that the was a wife, but fo called, and judgment pro rege, niſi. Ibid. 
503. pl. 69. S. C. The court held, that the alias dict' is nothing, and the verdict has found her 
guilty, which they could not do, were ſhe a feme covert; and Jud ment pro rege, and after the was 
pied 255. the value, &c. f 


7. Where the Y Ed and wife uſe the ſame trade, as ſelling of 


ale, &c. the does it as ſervant, and he alone ſhall be indicted. 
2 Keb. 583, pl. 122. Mich. 21 Car. 2. B. R. Moreton v. Pack- 
man. | | 


8. Huſband and wife may be found guilty of nuiſance, battery, 


Sc. and the reaſon why in burglary, larceny, &c. ſhe is excuſed, 
is, becauſe the could not tell what property the huſband might 
claim in the goods. Arg. 10 Mod. 63. Mich. 10 Ann. B. R. 
in caſe of the Queen v. Williams. 
7 Sdk. 384. 9. Huſband and wife were indicted for keeping a bawwdy-houſe 
= Lþ ee and procuring lewdneſs. The court held the indictment good, and 
cordingly.— ſaid, that keeping the houſe docs not necetlarily import property, 
10 Mad. but may ſignify that ſhare of government which the wife has in 
e. family as well as the huſband. 10 Mod. 63. Mich. 10 Ann. 
cited per cur. 5 2 | | 
that the in- B. R. The Queen v. Williams. 
dictment was | | : 
heid good. 10 Mod. 63. cites Hill. 2 Ann. Coox's casr, S. P. and that the huſband was fined, 
and the wife ſet in the pillory. 


L 205 J 10. Huſband and wife were indifted for keeping a common 
gaming-hzuſe, and held good, and. compared it to the cafe of the 

EEx v. WILLIAMS; for as there the wife may be concerned in 

acts of bawdry, fo here the may be active in promoting gaming, 

and furniſhing the gueſts with all conveniences for the purpoſe, 


10 Mod. 335. Trin. 2 Geo. 1. B. R. The King v. Dixon, 


—— 
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(K. b) What the Wife ſhall have in Caſe of a 


Divorce. 


1. * a man gives in tail lo baron and feme, and they have iſſue, And e 
in luch cafe 


and after divorce is ſued, now they have only franktenement, Fes ee 
and the ifſue ſhall not inherit; for it was once pollible that their bad cauſe 
inue might inherit. Br. Taile and Dones, &c. pl. 9. cites 7 H. 2 


1 
4. 16, per . Fabry few 
ſhall hold jointly for their lives, and ſur; wor ſpall held all, and therefore it ſeems it is only a jointe- 
nancy for life, and the inheritance is gane. Br. Deraignment, &c. pl. 15. cites 13 E. 3. 


If a man is bound to a feme ſole, and after marries her, and Br. Deraign- 
ment, pl. 1. 


| Fi they are divorced, the obligation is revived. Br. Coverture, ;...5* 6. 
pl. 82. cites 26 H. 8. 7. per Fitzherbert = Norwich J. and ſhe may 
| x have action 
again, though it was once ſuſpended. But Brooke ſays, qu:ere inde. S. C. c:ted and agreed by 
Holt Ch. J. becauſe the divorce being a vinculo matrimonil, by reaton of ſome prior impediment, as 
preecontract, &c, makes them never huſband and wife ab initio; but if the huſband had made a j for ff 
mnt in fee of the lands of his wife, and then the _ orce had been, that would have been a 3 
ance as WE! fy as if the huſband had dicd, becaule there the intereſt of a third perion had been concerned, 


but between the parties themſelves it will have relation to deſtroy the huſband” s titie to the goods, and it 
viz. that relation will make a nuliity between che Farc 


proves no more than the common rule, 
tiemicives, but not amongſt ſtrangers. 15 Ray m. Rep. 521. Hi! i. 11 W. 3. 


914 4 4 had But if he 


3. The feme, after divorce, ſhalt re-have / goods we my 

, £ vad given or 

before marriage. Br. Coverture, pl. 82. Cites 20 H. 8. 7. by Fitz- fold then 8 
herbert and N orwich. without cal 
lufin before 

CO! e ”, and have deine of the 


the divorce there is no remedy; but if by colluſion ſhe may due the 
whole, whereof the property may be known, and as for ihe reſt which c fits of m -rey, Sc. the ſhall 
1 * ” | . 2 0 — « — E E. 7 

ue ® in the ſpiritual laws Br. Deraignment and Divorce, pl. 1. Cites 26 fl. 8. 7———— Er. Extin- 
guiſhment, pl. I's Cites S. 8 a 8. = and pronibition J es not lie. Br. Deraignment, 
pl. 17. cites F. N. B. tit. Prohibition. But Brooke adds a quære, it the property had been altered 


by ſale or othe rwiſe before the ſuit commenced. 


.Þ 5 be given in frank-Mmarriage, and donees are divorced, Per Keile, 
25 the ife 
* ich of them firſt moves for the divorce ſhall lote the Ia _ per the te 
Shelly. But by Fitzherbert, the 3 ilall be divided between them, the land, 
cited D. 17. pl. 62. Inn. 28 H. | becauſe it 
WAS Swen 
The divorce was at the 
7 and 


in advancement of her. Kelw. 104. b. pl. 12. Caſus incerti temports. 
ſuit of the feme, and the baron continued always i poſſeſſion, and died, and after the wite died, 
the feme was adjudged always in poſſeſſion, becauſe there never was any * [or conteſt] by her 
[ about the ſame]. Br. Deraignment and Di vorce, pl. 7. cites 12 All. 2 Tae Year-book of 
this caſe is, that the land was given in frank- marriage by the fathe er of the wite, and that they hal 
iſſue, and that it was adjudged for the iſſue againſt the coutins and heirs of the baron; and that no debate 
happening between the baron and feme about the tenemnenity, the wa: agjudged to be always tenant of the 
franktenement ; whereas had any debate been, then the baron had been ditieifor, and the izechold had de- 
ticended to his bei rs, of which they would not have been oul able by any. 

And where in aſſiſe it was found that the father 0; be. eme gare the tenements to the me and her ee 
in frank-man ria ige, when th jey were infra anros mubi 25 "a ut their tull age the barn at bis ſuit wwas 
g.vorced by the gree of the feme, and after he hcl hin e in rf the wwhole, and oulted the feme, and + the 
brought athiſe, and becauſe ſhe was the cauſe of the gift, which was determined by the act and ſuit of 
the haron, therefore the ſeme recovered the who'e. Br. Deraięnment and Divorce, pl. S. cites 19 All. 2 
— r. Aſſiſe, pl. 4 07. Cites Paſch. 19 E. 2. and Fitzh. Afliſe, 83. S. P. 

So where land vas given to the baron and fe me in tail, remainder to the right heirs of the bar:n, and a 
divorce was had at the ſuit of the baron, who held out the feme, and ſhe brought aſſiſe, and recovered 


* 


the whole, b:cauſe the divorce was at the ſuit of the baron. Br. Deraignment, &c. pl. 16. cites$ E. 1.- 


and Fitzh. Affiſe, pl. 415. and 83. Paſch. 19 E. 3. — Br. Atlite, pl. 437. cites 3 E. 3. and 
rang Aſliſ, pl. 415. S. P. 5 | . 3 
19 5. If 
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206 Baron and Peme. 


5. If the baron and feme purchaſe jointly and are difſeifed, and the 
baron releaſes, and after they are divorced, the feme ſhall have the 


27ety, though before the divorce there were no moieti2s; for the 
divorce converts it into moieties. Br. Deraignment, pl. 18. cites 
32 H. 8. | | 
If after ſuch 6. If baron alien the ⁊uife's land, and then is a divorce præcon- 
ſtrat ractus the 3 hich diſſolve ] GD . 
tractus, or any Other divorce which diſſolves the marfiage a vile 


and divorce 

a . * 7 2 . 1 0 - 

the baron culo matrimonii, the wife during the life of baron may enter by 
3 5 | * £ 4 

des, the is  f{fatute 32 H. 8. 28. D. 13. pl. 61. Marg. cites 8 Rep. 73. 

put to her Z | 

cut in vita ane divertium, and vet the words of the ſtatute. are, that ſuch alienation ſhall be void, 
but this hau be intended to toll the Cui in Vita» Mio. 58. pl. 164. Palch. S EIIz. Broughton v. 


C OnW2ys 


7. Obligor or obligee marry with the party, and aſter are di- 
vorced cauſa præcontractus, the debt is extin?. D. 140. pl. 39. 
Bill 3& 4 P. & M. ; | 
All the juſ- 8. After divorce the wife ſhall have ſuch gods as were hers 
3 ng before marriage, and are not ſpent. D. 13. pl. 63. by Fitzher- 
bookswhich bert, and ſays, that ſo was the opinion of the court about the 26 
Lay that the H. 8. Keiw. 122. b. pl. 75. 
eme ſhall N 
dare her goods again after divorce, are to be intended of an abſolute divorce ab initis. Cro. E. gos. 
pl. 19. Mich. 44 & 45 EI Z. B. R. Stevens v. Totty. 6 
If the bu/oard aliens or ſells bis wife: pods by crwin, and after they are divorced, the wife may 


/ 8 1 
aver the covin and ſnall re-have her goods; per cur. Br. Colluſion, &c. pl. 2. cites 26 H. 8. 7. 


But after 9. Divorce cauſa adulterit of the huſband; afterwards the wife 
zenden ſues in the ſpiritual court for a legacy; the executor pleads the 


by the civi- V . d 
lians Pop- releaſe of the baron; the * releafe binds the wife, for the vinculum 
— ſaid, matrimonii continues. Cro. E. 908. pl. 19. Mich. 44 & 45 
t - 2 U * 

ons Eliz. B. R. Stephens v. Totty. | 


ſultation 
ſhall be granted, (ſo they in the ſpiritual court admit that plea), and Dr. Crompton ſaid, that then it i; 


clear that the wife there ſhall recover. No, 45. Stephens v. Tutty & Ux. S. C.——1 Salk. 115. 
pl- 4. Mo. 665. pl. 910. S. C. ſays, that conſoltation was awarded, but fo as that the eccle- 
Baſtical judge ſhould not diſallou the releaſe. For here the legacy 's originally due to 
the baron ani feme, and it is a real intereſt, and for that reaſon the releaſe of the baron will diſcharge 
it, Sec Prohibition (Q) pl. 11. cites 44 El. B. R. Stephens v. Tott. 


5 Mcd. 71. 10. Huſband may releaſe caſte adjudged to the wife ſuing in the 


S. C. accord - - . a 5 * 
1 ſpiritual court, notwithſtanding a divorce @ menſa et thoro; but if 
12 Mod. 89, ſuch divorce be, and the wife has aliniauy, and the ſues there for 
Chamber- defamation, &c. the huſband cannot then releaſe the coſts; for 


lain v. II - . » — . 
. "0 theſe coſts come“ in lieu of what the has ſpent out of her alimec- 
a:cordingly, ny, which is a ſeparate maintenance, and not in the power of 
2 that the huſband. 1 Salk. 115. Hill. 7 W. 3. B. R. Chamberlain v. 
e reaſon 

of Motzm's Hewſon. = 
caſc, 2 Roll. * 
Abr. 301. though not mentioned, was becaufſ: ſhe had alimony; per Holt Ch. J. but he held, that it 
ſuch feme covert after ſuch divorce ſues for a legacy, which, it recovered, comes to her huthand, there 
the huſband may releaſe it, becauſe there is no alimony ; and if he may releaſe the duty, he may releals 
the coſts, 1 Salk. 135. pl. 4. S. C. and S. P. 

* Prohibiticn (Q) pl. 1. cites 14 Ja. B. Motam v. Motam. 


17. A divorce was a menſa & thoro, and then the huſband dies 
inteſtate. The wife by bill prayed aſſiſtancc as to dgwwer and audi 


uiſtratian, (it being granted to another,) and diffribution. 5 
| malyer 


8 
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maſter of the rolls bid her go to law to try if ſhe was intitled to 
her dower, there being no impediment, and as to that diſmiſſed 
the bill; and as to the adminiſtration, the granting that is in the 
ecele fHaſtical court; but the diſtribution more properly belongs to 
this court; but fince in that court ſhe is ſuch a wife as ig not in- 
titled to adminiſtration, he diſmifled the bill as to diſtribution too, 
and ſaid if they could repeal that ſentence, ſhe then would be 
intitled to diſtribution, Ch. Prec. 111. os 99. Paſch. 1700. 
Shute v. Shute. | 


(L. b) What Alteration a Divorce makes in the 


Lſtate. 


t. AND was given to baron and feme in framt-marriage, and 
after a divorce was had between them at the ſuit. of the 
feme, and yet it was laid that the ſeme remained tenant always. 
Pr. Eſtate, pl. eiiies 12 Aff. 2 
2. Things executed, where 5 is ſciſed in right of the wife, 
ſhall not be avcided by divorce, as waſte, receipt of rent, ſeiſor of 
award, pr eſentment to a benefice, g iſt of goods, of the wife, ae. But 
otherwiſe it is in matter of inheritance, as if baron diſcontinues 
or charges land of his wife, releaſes or manumits villeins, &c. 


Br. Deraignment, Kc. pl. 18. cites 32 H. 8. 


3. Feme ſole leaſes for years; /efſze dres waſte, and after mar- 
ries the feine. They are divorced, Whether the action of waſte 
ſhall revive to the feme 5 Kelw. 122. b. pl. 75. Anon. Caſus 
incerti temporis. | 

4. If feme holds of me, and ceo/es, and after I marry her, upon 
a divorce the action is revived. Arg. Kelw. 122. b. pl. 75. Catus 
incerti temporis. 

5. After a divorce a menſa & thoro, an injun@icn was moved 
for to ſtop the huſband from /e//ing @ term gf the wifes. The 
court at firſt thought it ſhould not be granted; for that the mar- 
riage continued, and the huſband had the ſame power over it as 
before the divorce. But upon the importunity of the plaintiff's 
counſel it was granted; for though the marriage continues not- 
withſtanding the divorce, yet the huſband does nothing as huſ- 
band, nor the wife as wife. 9 Mod. 43, 44. Trin. 9 Geo. 
Anon. | 


(M. b) Actions by or againſt the Baron and Feme 
after Divorce. In reſpect of the Feme. 


I. JE ſcems that «vrit brought againſt baron and feme ſhall abate 

by diuorce made between them pending the writ. Thel. 
Dig. 185. lib. 12. cap. 13. l. f. cites Paſch. 6 E. 3. 249. and 
chat ſo it is held Paſch, F. „ 


2. Treſpaſs 
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Rape, pl. 3. 
cites 43 E. 


3 25s 


+ This is 
miſprintec, 
and ſhould 
be 44 Aſſ. 


pl. 13. 


Baron and Peme. 


2. Treſpaſs de muliere abducta, and raviſhed, cum bonds viri 
aſportatis, again}? bar: and fome and others, and well againſt the 
feme; for a eme ma; offent and aid to the rav ifbment of another 
femme, and may carry away the goods; and there it is agreed, that 
it is no plea that the plaintiff and his feme are divorced ; for he is 
not to recover the r but damages; and if the was feme at 
the time, &c. this is ſufficient. Br. Treſpaſs, pl. 43. cites 43 
E. 3 23, | 
N. K. brought treſpa iſs againſt R. and his feme, and two 
PF ers, in B. R. of raviſbing his te me and carrying aavay his gods, 
and all came into B. R. by Capias in ward of the theritf, and the 
plaintiff counted of a rape of his Feine, and carrying away his &99ds, 
and protection was ſbeabed forth for R. which was allou id fer him 
and his feme, and the — 8 dein * ded judgment of the aurit, becauſſe 
N. and the fene are divorced. Per Knivet J. if the feme was de: + 
yet action lies of the raviſhment, and the ſame of divorce; for 
he ſhall not recover the feme, but damages ; and it was ſaid that the 
divorce ⁊uas cauſa frigiditatts ; and per Knivet, then he may re— 
cover his nature, znd act as a man, and re-have his feme, therc- 
fore anſwer. Kirton ſaid, the action is brought againſt R. and 
his feme, and feme cannot raviſh a feme ; judgment of the writ, 
& non allocatur; tor ſhe may aſſent, or be aiding, or carry away the 
g::ds, by which he pleaded not guilty. Br. Rape, 2 2. cites 
+ 44 Af. 12. 


For more of Baron and 3 in general, ſee Abatement 
(N. a). Amercements (II) (C. a) (D. a). Appeal (A) 
Copyhold. Colts (A), pl. 1. Damages (E). Defaulr 
(0). Emblements. Error (K). Evidence, Exetu— 

tion (P) (Q. 3) (R) (T). Executor. Feme (A) (5). 
Fines (T) (B. b) (C. b), &c. Marriage. Ne unques 
Accouple. Kent (C. a). Keſteipt (I) (L) (M. 2), &c. 
Reſervation (N). Atlawry (B. a). Wiaſlte (R) (Y) 
(Z), &c. and other proper titles. | 


Barretors. 


(A) Of Barretors in general, and their Puniſh- 


ment. 


Lr. EU: 3. cap. 15. [16] confervators of the peace, who are 
not barretors, ſhall be aſligned in every county. 8 
2. 34 


wr HFFYT we 


WW TY — — { 3 


ET 


| ruin the offenders, rioters, and all otlier barretors. 2 R. 2. 


alle, quarrels, or parts either ” courts or eljeavhere in the country. 
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12. 34 Ed. 3. cap. 1. juſtices of peace ſhall have pzever 4 re- A juſtice of 
1 N peace may 
arreit any 


cap. 7.4 : common 


. | barretor, and 
put him in ward till he finds ſecurity for hi; good behaviour for the ſuture, &c. by this ſtatute. Kehw. 
41. in pl. 6. per Keble, and agreed by the court. Mich. 7 H. 7. Anon. 

uſtices of peace have authority to enouirc and hear it, <vitrhoaut ay ſpecial commiſſicn of oyer and 
terminer, and their commiſſions are eguul co that purpoſe. Cro. J. 32. pl. 4. Irin. 2 fac. B. R. 
Barnes v. Conſtantine. - Yel7. 46. S. C. & 8. P. held accordinely. Sid. 334. pl. 20. 


paſch. 19 Car. 2. B. R. the S. P. admitted in caſe of tlie King Ve Bone. —2 Ke. 212. pl. 


49. and 226. pl. $1. S. C. & S. P. admitted. | 
Barretry is an offence of a mixed nature, of which juſtices of peace cannot held plea by virtue of their 
commiſſion of the peace; but this 0ugit to be by another power. 2 Roll. Rep. 151. Hill. 17 Jac» 
R. Anon. Hawk. Pl. C. 244. cap. 81. f. 8. cites 8. C. ſays it ſeems, from the words of 
the {tatute, that juſtices of peace (as ſuch) have cognizance of barretry without any other commiſ- 
ſion; but quære. 


3. A. acquitted of being a common barretor, threatening the [ 209 


- witnefles to carry them into the ſtar-chamber, and appearing to 


the court to be a notable knave, was beund ts his goa behaviour. 
Lat. 5. Paſch. 1 Car. Toplin's caſe. | = 

4. Common barretry is an Fence againſt divers ſiatutes, v12. 
maintenance, and the like; per cur. Cro. C. 349. pl. 4. Hill. 


9 Car. B. R. Chapman's caſe. 


(A. 2) Who ſhall be ſaid a Barretor. 


Fr, J* a man profecutes an infinite number of ſuits; which arc his Hawk. PI. 
£27; proper ſuits againit others, yet he ul net be barretor "73 

by this; ſor if they are falſe, the defendants ſhal! have coſts againſt S. p. but 

him; and if ſuch perſon ſhall be a barretor, then he that ſues for ts that if 


: : 5 ſuch actic 
cauſe may be comprehended 3 but he. that ſtirs up ſuits among his * —— 


and vexati- 


neighbaiuis is a barretor. Mich. 11 Jac. B. R. Sour's cas, groungleſs 


per cur.) ous, without 
any manner of colour, and brought only with a deſign to oppreſs the defendants, he does not fee why 
a man may not as properly be called a barretor for bringing ſuch actions himſcit, as for Rirring up others 
do bring them. 


2. A barretor is a comman mover and exciter or maintainer „5 3 Rep. 36. 
b. Patch. 30 

k : Eliz. the 

In courts, as in courts of record, or not of record, as in the coun- gg of bar- 


ty, hundred, or other inferior courts in the country, in 3 manners. vet., S. E. 


lit, I. the diſlurbance of the peace. 2dly, I. taking or keeping of 


t:ſefſuens of lands in controverſy, not only by force, but alſo by jubtility 


and a deceit, and molt commonly in ſuppreſſion of truth and right. 

Idly, By falſe inventigns, and ſoaving of calummial ions, rumaumnt and 

reports, whereby difcord and diſquict may grow between neighbours. 

Co. Litt. 386. 41 * b. , 

3. A ine covert was indicted as a common barretor, but the Hawk. Pl. 

indictment was quaſhed. 2 Roll. Rep. 39 Trin. 16 Jac. B. R. C. 293-07 

| 81. 1,6.cites 

Anon. S C. and 

= ſiys it ſeems 

" have Lien holden, that a feme © Sovert cannot be indicted 2s a common barretor, but this opinion 

| I2c!113 


C. 243, caps. 


Soo 1. ihe Bs * 


A 


. 

* 
& 
9 
ft 
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ſeems j uitly queſtionable ; for fince 2 ſeme covert is as capable of exciting quarrels, in the frequent te- 
petition whereof the notion of barretry ſeems to conſiſt, as it ſhe were tolz, why ſhould ſhe not as pro- 
perly be indicted for it ? : | | 


4. Common barretor is as much, as Twiſden J. faid he had heard 
judges ſay, as commor #nave, which contains all knavery. Mod. 
288. pl. 34. Trin. 29 Car. 2. B. R. 

5. A man may lay cut money in behalf of another in ſuits of 
kw to recover a juit right, and this may be done in reſpect of 
the poverty of the party; but if he lends money i promate and ſtir 

up ſuits, then he is a barretor. 3 Mod. 98. Hill. 1 Jac. 2. B. R. 
Anon. | | 
Hawk. Pl. 6. If an action be jirt brought, and then another proſecutes it, he 
3 is no barretor, though there is no cauſe of action. 3 Mod. 98. 
S C and iays Hill. 1 Jac. 2. 1. KK. an 
itieems fo. | 


(B) Pleadings and Proceedings. 


Hawk. Pl. 1. N indictment was contra formam ſtatuti, to which it was 


3 excepted that there is no ſtatute that makes this an of- 
ſays, that it fence, but it was an efence at common law, and the ſtatute of 34 E. 


ſeems to be 3. 1. doth not * make this an offence, but appoints a puniſhment; 
certain that . 1 5 
an indi-. but it was held good, for there are many precedents, Cro. E. 148. 


ment of bat- pl. 14. Mich. 31 & 32 Eliz. B. R. Burton's caſe. 


< tery, Cn 


cluding contra formam ſtatuti, is good, though no ſtatute be made directly againſt it, but only for the 


puniſhment of it, ſuppoſing it an offence at common law. 


rio 
+ No cer- 2. A. was indicted, that at ſuch a day, and divers days before 
tun place and after he was a common barretor and perturbator pacis, but 


need be ex- F > 
fed, for ſhewed no + place where nor cauſe for which he is a common bat- 


muſt be retor; but per cur. it is good, and the trial ſhall be de corpore co- 


intended in . 33 ' 5 
ſeveral pla. Mitatus, for it is in every place. Cro. E. 195. pl. 11. Mich. 32 


ces. Cro. J. & 33 Eliz. B. R. Parce!l's cafe. 
527. pl. 4. 5 

Paſch. 17 Jac. B. R. Palfry's caſe. As to no place being alledged, Doderidge J. ſaid, that if 
he is a barretor in one place, he is ſo in all places; but the indictment being per quod, he did ſtir up 
jurgia contentions, and no place ailedged where he did ſtir them up, it was faid that in ſuch caſe the 
place was very material, and for that reaſon it was quaſhed. Godb. 333. pl. 471. Paſch. 3 Car. 
B. R. Man's caſe. ——Palm. 450. S. C. the indictment was quaſhed, becauſe no place was alledged 
where he was a barretor, nor where he ſtirred up ſuits; yet at firſt Doderidge ſaid it was good, be- 


cauſe a barretor is one that ſtirs up ſuits between his neigi.bours, and if he is a barretor in one place, 


he is ſo throughout the whole county; but here if it be traverſed, no venire facias can be awarded, 
and therefore it was quaſhed, Lat. 194. S. C. in totidem verbis with Palm. An indiQ- 
ment of barretry charged the defendant for the multiplicity of his own ſuits at ſuch a place, and for 
raifing of others to ſuits. Exception was taken to the indictment that no place was alledged; but 
Coke Ch. J. held it well enough, becauſe the word (et) couples all together, and therefore it thal! be 
intended to be at the ſame place. Roll. Rep. 295. pl. 12. Hill. 13 Jar. B. R. The King v. 
Wells. 2 Keb. 409. pl. 33. Mich. 20 Car. 2. B. R. The King v. Clayton, S. P. held 
good without ſaying where. Hawk. Pl. C. 244. cap. 31. ſ. 11. ſays it has been holden, that an 
indict ment of this kind may be good without alledging the offence at any certain place, becauſe from 
the nature of the thing conſiſting in the repetition of ſeveral acts, it muſt be intended to have hap- 
pened in ſeveral places, for which cauſe it is ſaid that a trial ought to be by a jury from the body of 
the county. But it bad been reſolved, that ſuch an indictment is not good without concluding 


contra pacem, &c. for this is an eſſential part of it. Hawk, Pl. C. 244. cap. 81. f. 12. —— 


3. An 


2 Hauk. Pl. C. 227» Caps "LL .. 61. S. P. 
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An indictment of barretry at the ſeſſions of the peace, may 
be tried the ſameday of the indictitem found. Judged and aſſirmed 
in error. The barretor was fined 401. and impriſoned. Jenk. 
317. pl. 9. 2 | 

4. Indictment for barretry omitted the words contra pacem do- 
mini regis, vel contra formam ſtatuti. Exception was taken for 
theſe cauſes, and it was held to be inſufficient, it. being an effential 
part of the indictment ; and therefore was reverſed. Cro. J. 527. 
pl. 4. Paſch. 17 Jac. B. R. Palfrey's cate. 


#atutorom, Exception was taken that it was not good, becauſe it is an offence at com 
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Cro. J. 404. 
pl. 2. Trin. 
14 Jac B. R. 
Rice v. 
Regem. 


Indictment 
was, that he 
was a com- 
mon barre- 
tor, contra 
formam di- 
verſorum 


mon law, and 


there is not any ſtatute co punich it, ſed non allocatur; for ſo is the common courſe of indictments. 
Befides common barretry is an offence againſt divers ſtatutes, viz. maintenance, and the like. Cro. C. 


340. pl. 4. Hill. g Cat. B. R. Chapman's caſe. 
it is good to conclude contra formam diverſorum ſtatutorum; per cur. obiter. 
S W. 3. in cale of the King v. Bracy. 


5. An attorney, upon barretry being proved againſt him by divers 
afidavits read in court, had judgment te be put out of the roll of at- 
tornies, and be fined Sol. and turned over the bar, and fland com- 
mitted, Sty. 483. Trin. 165 5. B. R. Alwin's caſe. 

5. An ind:Fment of barretry was brought into this court and filed. 
Upon a motion for a procedendo, Twiſden J. {aid that 1t could not 
de; for a record filed here cannot be removed without an act of 
parliament. But by the opinion of Foſter and Windham, a pro- 
cedendo was granted. Quære de ceo. Lev. 23- Hill. 14 & 15 
Car. 2. B. R. Upham's caſc. 


was filed, and therefore could not be remanded ; but becauſe it. appeared to the court to be 


Barretry was an cffence at common law, yet 


12 Mod. 99. Trin. 


$14.03. pl. 


2t. The 
King v. Up- 
toll, 8. E. 
ſays the 
clerk of the 
crown in- 
formed the 
court that it 


de ne by prac- 


tice, and tbe offence to be great, they awarded a procedendo contrary to the opinion of Twiſden, and 


likewtle to the courſe of the cout. 


and the cierks afficmed that after filing none could iſſue. 


7. Error aſſigned to reverſe a judgment in an indictment for 
barretry, was becaulc it is that he ſhall be fined 1001. and be 7 
the good behaviour, without ſaying how long, and fo uncertain ; but 
the record was that he ſhould be fined. Et ulterius ordinatum 
eſt, that he ſhall be of the good behaviour; and therefore the 
court held that the good behaviour, as it is here entered, is no 
part of the judgment; but they ſeemed to doubt if it had been 
entered in apt words, whether ſuch uncertainty would not have 
hurt the judgment. Sid. 214. pl. 14. Trin. 16 Car. 2. B. R. 


The King v. Rayner. 


8. U. was indicted at the alſſiſes of common barretry, which Je- 


ing removed inte B. R. by certiorari, he appeared and pleaded nat 


guilty, & de hoc ponit fe ſuper patriam, & Thomas Fanſhaw Miles, 
ccronator & attorn demini regis, &c. and found guilty de premiſſis 
in iudlictameuto infra ſpecificato interius ei impgſit modo & forma prout 
bred T. F. interius verſus eum quer. It was moved in arreſt, that 
che verdict was inſufficient, re” the defendant is not found 


guilty generally, but only that he is guilty modo & forma prout pred” 
7. E. verſus eum gueritur, whereas in fuct the ſuid $ir T. F. had 
R not 


Vol. IV. 


Keb. 470. pl. So. S. C. fays it was filed the ſome day that 
for certicrari ewas returned, which the court conceived an irregular ſurprize, notwithitanding the bar, 


[2114 


Keb. 755 : 


pl. 5 8. . 


ſays the et 


uiterius or- 


di natum eſt 
is well 
enough, it 
being no 


pirt of the 


Judgment, 


but the 


judgment is 


compieat 
without it; 


and judgment affirmed. 
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net complained again the defendant ; for this awar not an informaticn 
exhibited in this court by the ſaid Sir T. F. but an mdiftment in the 
eountry; and the ſaid Sir T. F. did only join iſſue for the king, 
which, if the indictment had remained in the country, the clerk 
of the aſſiſes ought to have done, and this fault was not aided by 
any ſtatute of jeofails, becauſe this caſe was excepted out of all 
the ſtatutes of jeofails, and thereupon cur. advifare voluit; but 
afterwards the court over-ruled the exception, and adjudged the 
rerdict ſufficient, becauſe the words modo & forma, &c. was 
mere ſurpliſage: for the defendant is found guilty de premiſſis in 
indict' infra ſpeciſicato interivs ei impoſit', which is a compleat 
verdict of itſelf without ſaying more, and the ſubſequent words 
are merely a void ſurpluſage; wherefore judgment was given 
againit the defendant. But becauſe it ſcemed to the court to be 
a malicious proſecution, which had been for a long time, viz. 7 
vears, a ſmall fine was ſet on the defendant. 2 Saund. 308. pl. 52. 
Trin. 17 Car. 2. The King v. Urlyn. 

2 Feb. 42. 9. H. was indicted at the ſeſſions, and judgment was there 


e. : 1 | | 
rg at given againſt him that he was 2 prometer of ſuits, and a common op- 


words Preſſor of bis neigbbaurs, and was fhned 2001. The juſtices all 


(communis agreed that the indictment was not good without the word (bar- 
) Ga IE | 

retor); and their great reaſon was becauſe all the precedents are 
indictments ſo, and therefore the judgment was reverſed ; but they ſaid, that 
nate the finding him to be a common oppreflor of his neighbours, had 
e been good evidence to find him guilty of barretry; and there— 
where they fore they bound H. to his good behaviour, and willed that the 
wereef gt. country indict him again with the word (barrectator). Sid. 282. 


8 Rep. ; | 
14 rl pl. 13, Paſch. 18 Car. 2. B. R. The King v. Hardwicke. . 


30 Eliz. - 
The caſe of barretry. Communis barrectator is a term which the law takes notice of, ani un» 
derſtands ; per Tuiſden J. Mod. 288. pl. 24. Trin. 29 Car. 2. B. R. Hawk. Pl. C. 244. 


cap. 81. f. 9. ſays it ſeems clear that no general indiftment of this kind, charging the defendant with 


bdeing a common oppreftor and diiturber of the peace, ſtirrer up of ſtrife among neighbours, is g 0d, 


without adding the words communis barrectator, which is a term of at approptiated Ly the law ty tts 
purpoſe. 

No general charge is allowable in any cafe but barretry, which in its nature muſt conſiſt of an tap 
and multitude of particulars; per Holt Ch. J. and 6 other judges. 2 Salk. 68 7. pl. 2. I' -h. 
5 Ann. B. R. Dalt. ſuſt. 72. { pub! $;e4 in 1742] ſays it was ruled, that where the defer int 
was indiftcd, that he was guitidianas perturbatir facit, the indiftment was held good. IIIIl. d W. z. 
The Kirg v. Gregory. A commen gece:ytr is too general, and fo is communis oppreitor, pertur- 
bator, dc. and lo of ai: thers (except barretor and ſel) without adding of particular inſtances ; per 
cur. 6 Med. 311. Mich. 3 Ann. B. R. in caſe ci the Queen v. Hannon. 
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2 Keb. 2 . 10, N. was indicted of barretry, and fund guilty, aud had bis 


. 8 . df 2 | 
3 Ay judgment. Afterwards he brought writ Ferrer, and aſſigned, among 


judgment other things, hat it was tried by the juſlices of cyer and terminer at 
was reveried. ige next affiſes, which could not be, but it ought to be before jul- 
: tices of gaol-delivery. The court were of opinion, that judgment 
ſhould be reverſed for thoſe errors; but the parties agreed to try 
It again at the bar the next term. Sid. 343, 349. pl. 15. Mich. 

” 19 Car. 2. B.R. The King v. Nurſe. 
* 2 Hawk. 11. Exception to indiment of barretry was, becauſe it is only 
e 204 fail, ad feffeenem pacts tent coram jufticiarits pro le Wiſt-riding in 
S. F. &cits 1 orbſbire, ten“ per adjornamentum, and docs nc! ſay it avas actually 
; | . adjourmesy 


Bar retors. 


edjourned, nor before what juſtice; ſed non allocatur; for the firſt 
juſtices goes to all, and it was faid ad commune nocumeutum diver ſc- 
rum, and does nt ſay * omnium, as in caſe of a highway. Sed 
non allocatyr ; for it is ſuſhcient, as in caſe of indictment for a 

common ſcold ; and judgment pro rege. 2 2 Keb. 409, 410. pl. 33. 
Mich. 20 Car. 2. B. R. The King v. Clayton. 

12. In an information for barretry, i it was ſaid that the defend- 
ant ſtood upon his protedtion ; but per cur. there is no protection 
in caſe of breach of the peace, nor againſt à rule of B. R. Freem. 
Rep. 259. pl. . Mich. 1673. Anon. 

13. One convicted of ae produced a pardon of all treaſons, 
&c. and all p-nuities, forfeitures, and gerces. The court ſaid, 
that the words (all offences) will pardon all that is not capital. 
= 102. pl. 7. Mich. 25 Car. 2. B. R. Angel's caſe. 

On indictment for barretry the ex dence was, that one G. 
= arreſted at the ſuit of C. fer 40001. ana brought before a judge 
ts give but, and that the defendant, a barriſter at law, then preſent, 
did foltcit this ſuit, when, in truth, at the ſame time C. vas indebted 
4% C. in 2900l. and that he did not owe the [aid C. one farthing. The 
Ch. J. was tirlt of opinion that this might be maintenance, but 
that it was not barretry, unleſs it a ppeared that the defendant did 
know that C. had no cauſe of action after it was beught. If a man 
ſhould be arreſted for a trifling, or for no cauſe, this 1s no bar- 
retry, though it is a fign of a very ill chriſtian, it being againſt 
the expreſs word of God; but a man may arreſt another, think 
mg he hath a juſt cauſe ſo to do, willen as in truth he hath none 
for he may be miſta! den, eſpecially where there hath been great 
dealings between the parties. But if the deſgn was nit to recover his 
0WN right, but only to ruin and oppreſs his neighbour, that is barretry. 
Now it appearing upon the R that the defendant en! ertained 
C. in his houſe, and brought ſeveral ations in his name where nothing 
avas dre, that he was therefore guilty of that crime. 3 Mod. 97, 
fee. 2. B. R. The King W 

15. Judgment on iudictment of barretry was rever/ed on error, 
and held per cur. on motion, that % 20 of reſtitution lies to a 

ranger to the record ; and by Ch. J. Holt, it it "Cid, it muſt be 
by ſcire facias., Show. 261. Trin. 3 W. & M. The King v. 
ever. 


and by him paid into the hands of the collectors. 


12 
5 O. becauſe 


it appears, 
from the 


n2ture of the 
thing, that ĩt 
cg uid not but 


be a common 
nuiſance. 


2 Falk. 295, 
1. 8. Co 
tlie party 
was hned 
100 l. and 
levied by 

the ſheriſt, 


Holt C h. J. held, that a writ of reſtitution lay not 


to the collectors, becauſe not parties to the ee ; and he allo doubted whether a ſpecial ici. fa. and o 


make them parties, would be ſuſfficlent. 


+ 16. In an indictment of barretry the defendant muſt have a 
note of the particulars, that he may know how they intend to 
charge him ; otherwiſe the court will not proceed to trial. 5 Mod. 


18. Hill. 6 W. & M. in B. R. The King v. Grove. 


it conſiſts of multiplici y of facts; but the court in juſtice will compel the proſecutor to 
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In indict. 
ments of 
barretry, 
the dcr. 
ment ts gene- 
ral, becauſe 
aſſign ſome 


particular inſtances, and if he proves them, he ſhall be admitted to prove as many more of them as he 


pleaſes to aggravate the fine; per Gould |. 
+ H. was indicted for barretry, in which caſe the defendant ought to have a copy of rhe 


Ld. Raym. Rep. 490. Trin. 11 W. 3. obiter. 


Ert ic. I's to be 


inſiſted on againſt him at the tiial, betore hand, that he may have an opportunity of preparing a de- 


fence ; and hete a ce left ⁊o. th be (i ferdant 5 ſervant was ajudged ill, and a trial, without due 
notice, gught not to ttand; and wen there is a rule to give a copy of articles, and that is not done, 
R 2 the 
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the profecntor ought not to be admitted at the trial to give any evidence, and then the defendant is of 
courſe acquitted. 12 Mod. 516, 517. Paſch. 13 W. 3- Ihe King v. Ward. 2 Hawk. Pl. C. 
227. Cap. 25, ſ. 61. S. F. — And 1 Hawx. Pl. C. 244+ cap. $1. f. 13. fays, it ſeems to be ſet. 
yes practice, not to ſuffer the proſecutor to go on in the trial of an indictment of this kind, without 
giving the defendant a note of the particular matters which he intends to prove againtt him, for other- 
wiſe it will be impoſſible to a defence againſt fo general and uncertain a Charge, which may be 


proves by iuch a multiplicity of different inſt a. ces. 


ö 4 
OF, 1 Cm Yn * 


17. In indictments of barretry the names are never inſerted; 
per Holt Ch. J. and Rookeſby. Carth. 453. Trin. 10 W. 3. B. R. 

in caſe of Iveſon v. Moor. 
1 Salk. 21. 18, In caſe of barretry the defendant, upon motion, may have 
| al by — C. a rule to have articles delivered him of the inſtances, and the proſecutor 
does not ſhall not give evidence of any particular beſides; and if he gives 
2ppear-—— no articles, he ſhall give no evidence; per Harcourt, maſter of 


3 S#IE-245- the office. 6 Mod. 262. Mich. 3 Ann. B. R. in caſe of God- 


. 
. | 


does not | . 
appear. —— 11 Mod. 56. pl. 32. Paſch. 4 Ann. B. R. the S. C. but S. P. does not appear. 


For more of Barretors in general, ſee other proper titles. 


— 


= 


Ae hs 
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Baſtard. 


* 


2 22 n 1 — 1 * 
eee eee eee ee eee 46, = 


K 


N 


D (A) Baſtard. [Who, in reſped of the Time of hi: 


; Fol. 356. 5 
2 h ew. J. II. F a man dies, and his ⁊uiye hath e born 40 weeks and 8 dans 
k $41. pl. 1. after his d-ath, as if he dies the 23d of March, and the 


x ö 4 iſſue is born the gth of January following, this iſſue ſhall be legi- 
1 8. C. and the timate, for by nature it may be legitimate, and the law has not 
i eourt deli- appointed any certain time for the birth of legitimate infants. 
— * Mich. 17 Jac. B. R. between | 2 upon 
the jury, Evidence at the bar, which concerned the heir of one Andrews, 
that tlie reſolved per curiam ; in which caſe Dr. Paddy and Dr. Momford, 
Enid bern to phyſicians, being ſworn, informed the court, that by nature 


«EE ſuch iſſue may be legitimate; for they ſaid that the exact time of 


and more 


after the the birth of an infant is 280 wy from the conception, ſcilicet, 

— 9 months and 10 days after the conception, accounting it per 

might we! menſes ſolares, ſcilicet, 30 days to each month; but it is natural 

1 1 alſo, if the birth be at any time within 10 months, ſcilicet, within 
1 7 rang ”* 4o weeks; for by ſuch account, 10 months and 40 weeks are all 
„ 4 5. CO. one. But by accident an infant may be born after the 40 weeks 
4 | or 


found him legitimate. 


aſtard. 


or beſore; and in the caſe at the bar it 2was proved that the wife 
Lnged for things in the life of her huſband, and the huſband died of 
the plague ſo that he was fick but one day before his death ; and that 
the father-in-law of the woman perſecuted her, and uſed her with 
great inhumanity, and cauſed her to lie in the ftreets for ſeveral nights ; 
and that the avaman was in travail 6 weeks before fbe was delivered, 
but that it was interrupted by the ſaid uſage of her father-in-law, 
and that ſhe was delivered within 24 hours after jhe was received 


| into a houſe and well uſed, which was good proof of the legitima- 


tion; though it was proved of the other part, that the woman 


was a lewd woman of her body; and upon evidence the jury 
Nota, At the trial one Chamberlain, a 


man-midwife, informed the court upon his oath, that he had 


known a woman delivered of one child, and within a fortnight 


after of another; and the doctors ſaid, the birth is ſooner or later, 


according to the nutriment that the mether hath for it. 


1 H. 6.3. Rolf ſaid a woman might be enfeint for ſeven 


gears.] | 
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that a re- 
cord of 18 
R. 2. was 
vouched, 
where the 
baron died, 
and the 
teme took 
another ba- 
ron, and 30 
weeks and 

11 days 
paſſed after 
the death 

of the firſt 
baron, and 
then the 
teme had 
illue, and it 
was adjudged 
the iſſue of 
the 2d ba- 
ron, and not 
of the firit; 
but Dode- 


ridge ſaid, there is a difference between the principal caſe, and the caſe of 18 R. 2. for in this caſe, 


it the child is not the child of the firit baron, it will be a baſtard, whereas in that other caſe it is le- 


gitimate either way; and adjudged in the principal cate, that the child is legitimate. -—-- Godb. 281. 


pl. 400. Anon. Ss 2. 


. S. C. cited Arg. Litt. Rep. 178. and cites ſeveral other caſes to the 


like purpoſes of earlier and later births. — Sty. 277. it was ſaid by the court to have been adjudged 
in caſe of TuFrcK TR v. Duxcomk, that a woman may have a child in 38 weeks, and that by cold 


and hard uſage the may go with child above 40 weeks. 


[2. Bracton, lib. 5. fol. 417. b. Si partus naſcatur poſt mortem 
fpatris (qui dicitur poſthumus) per tantum tempus quad non fit veri- 
femile quod poſit efſe deſuucti filius, & hoc probato, talis dici poterit 


baſtardus .) 


[3. 18 E. 1. Rot. 13. in B. R. with Mr. Bradſhaw, Joh AxxEs 
DE RADEWELL brought an aſſiſe verſus RabUuLeHUM & HENRI “ 
CUM, coram Johanne de Vallibus, Willielmo de Malam, & ſociis 
ſuis itinerantibus apud Bedfordiam. This aſſiſe was brought there 
the 15 E. 1. and after in 18 E. 1. the parties and recognitors of 
the aſſiſe came coram rege, and the aſſiſe found inter alia, that 
after the death of Robert, the huſband of Beatrice, the mother of the 
ſaid Henry, the ſaid Beatrice came into the court of the ſaid Ra- 
dulph, (of whom the land is held by the ſervice of chivalry,) & 
prædicta Beatrix preſens in curia gueſita an e pregnans necne, ju- 
ramento afſerebat ſe non eſſe pregnantem, & ut hoc omnibus liqueret, 
veſtes ſuas uſque ad tunicam exuebat, & in plena curia fic ſe videri 
permiſit, & dicunt quod per aſpectum corporis non apparebat efſe tunc 
pregnans ; upon which evidence the ſaid “ Radulph, the lord, 
took the ſaid John for his heir, &. Et quia invenitur per vere- 
dictum juratorum aſſiſæ captæ coram præfatis juſticiariis itine- 
rantibus quod pred” Henricus natus fuit per undecim dies + poſt ulti- 
mum tempus legitimum mulieribus pariendi conſtitutum, ita quod pred? 


Henricus dici non debet filius præd' Roberti ſecundum legem & 


conſuetudinem Angliz uſitata, imo dici debet ſecundi viri pred” 
Beatricis ſi forte ſe nupſerit alicui infra undecim dies poſt mortem 
primi mariti ſui, ut fi extra matrimonium baſtardus; & quia per 
R 3 veredictum 


8. C. cited 


Cro. J. 541» 


pl. I. in the 
caſe of Al- 
ſop v. Bow- 
trell. * But 
ſays, note 
it is not 
there ſhewn 
wl.at was 
ultimum 
empus mu- 
heribus pa- 
rienoo con- 
ſtitutum. 
Co. Litt. 
123. Cites 
S. C. and 
ſays that 
legitimum 
— — 
T Fol. 357. 
—— 
tempus in 
that caſe 


appointed by 


law is at 
the fartheſt 
9 months, 
or forty 


. 
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wees; but veredictum juratorum indenitur gued pred” Reobertus non habuit ace 


the may de | : a | 
* * - » *, 4 as „ = * * A — 
ielivered be. um ad prædictam Beatricem per unum menſem ante mortem ſuam, 


fore that per quod magis præſumitur contra prædictum Henricum, & plane 
time. invenitur in recordo, quod prædictus Johannes ſtetit in ſeiſina ut 
| frater & hwres præd' Roberti per unum annum & amplius, & per 
voluntatem, & aſſenſum præd' Radulphi capitalis domini, &c. con- 
ſideratum eſt quod præd' Johannes recuperet ſeiſinam ſuam de 
præd' tenementis per viſum juratorum, & præd' Radulphus & 
2151 Henricus in miſericordia. Vide 8 Ed. 2. quod vide Rotulo Par- 
liamenti 6 Ed. 3. Membrana 4. Nota, The jury found the huſband 
languiſted of a fever long before his death. 

As to this [4- Britton, fol. 166. the manner is thewn how a jury of 205- 
matter, ſee men ſhall be impanelled by the fheriff, after the death of the huſband, 

tit. Venire 5 . . : 
inipiciendo. on Ihe complaint of the next heir, and the feme fhall be viewed by 
| them, and after ſhall be put in one of the king's caſtles to be kept 
from company; and it ſhe hath not a child within 40 weeks 
after the death of her huſband, or if ſhe be not found enſeint, 
let her be puniſhed by fine and impriſonment; and the lords of 
the fee, as ſoon as may be without delay, may take the homage 
of the heirs; and if ſhe hath a child within the 40 weeks, then 
let this infant be received to the inheritance, if another heir can- 
not aver this child to be another's than her huſband's, or, &c. 

. Vide this.] | 

Where a [5. If a man hath a wife and dies, and after within a ſhort 
man dies, time the æweman marries again, and within ꝙ months hath a child, 


e 346 fo that the infant may be the child of the firfl or ſecond huſband ; in 


vinent en- 


eint with a this caſe, if it cannot be known by circumſtances, the infant 
ton, aud vu. ag elect the firlt or fecond huſband for his father. Co. Litt. 8.} 


ether man ' 
marries ker, and after the ſon is born, he ſhall be adjudged ſon of the firſt baron, and not of the ſe- 


cond baron; per Thorp, quod Wilby conceſſit; but ſaid, that he heard Bere. J. ſay, that the infant 
may chuſe which of them he would take for his father, which is not law as it ſeems. Br. Baſtardy, 
pl. 18. cites 21 E. 3. 39. The reaſon is, that in hoc caſu filiatio non poteſt probari, and ſays, 
that ſo the book {21 E. 3. 39+] is to be intended; and ſays, that for avoiding ſuch queſtion, and other 
inconveniencies, the law before the conqueſt was, fit omnis vidua fine marito duodecim menſibus, & fi 


maritaverit, perdat dotem. 


Be (A. 2) Who ſhall be ſaid to be a Baſtard, though 
Feme (A) born in Marriage, and in reſpect thereof. ] 


* Fitzth. [I. T* a man having one wife, takes another wiſe and hath iſſue by 


wy, 2 her, living the firſt wife, this iſſue is a baſtard. “18 NH. 


S. C. 6. 31. 1 18 Ed. 4. 30. b. Co. 7. Kenn. 44. for the ſecond mar- 


+ Br. Baſ. riage is void. 38 Af. 4 24. adjudged.] 


tar dy, pl-4 3+ 
= * E. 4. 28. S. C. & S. P. accordingly by Littleton. This is the firſt 


pl. 24. there being another pl. 24. which is not S. P. Ser tit. Baron and Feme (A) pl. 2. S. P. 
and the note: there. a 


Br Baſtardy, [ 2. If a man marries his couſin within the degrees, the iſſue be- 
pl- 9: £58 tween them is no baſtard, till a divorce comes; for the marriage 
78. 5. Þ,— is nct void. 18 U. 6. 34. b. ] | 
See (H) 

jabs, & FP. 


[3- So 


Baltary. 215 


C3. So it is if the brother marries is f/fer. 18 H. 6. 32. 39 * Br. Baſ- 


ta:dy, pl. 23. 

La. N * b. = 7 C1tcy S. Co 
T4." $2 if a man marries his couſin within the degrees of ſpiritual Br Baſtardy, 
offinity, the iſſue is no baſtard till a divorce, 39 Ed. 3. 31. <a bay 


See Baron and reme (A) pl. 3. 8. C. After the ſtat. 32 H. 8. cap. 38. the huſband cannot be 

atraid to loſe his wife, or the wife her huſband, nor the heir of them to be baſtarded, by reaſon that 

the huſband before marriage had been godfather, either at baptiſm or confirmation, to the couſin of his 

wife; or that the had been godmother before the marriage to the coutin of her huibaad ; for the di- 

vorces cauſa compaternitatis & commaternitatis {which in the act of 1 & 2 P. & M. is called cognatio 

ſpiritualis) are by this act taken away. 2 Inft. 684. - 

. [ 216 ] 
Ls. If a man hath ifſue by A. and after intermerries with her, yet Er. _ 
SM . wt 8. 7 & 

this iſſue is a baſtard by our law. + 47 Ed. 3. 14. b. 3 11 H. 4. 8 

3 cites 47 E. 
84. 18 Ed. 4. 30. 39 E. 3. 31. b. 38 Al. 24. RR 4s 


3 
Br. Baſ- 
tardy, pl. 12. cites S. C. — Fitzh. Baſtardy, pl. 6. cites S. C. 


06. And /o he is a baſtard by the common /aw of Scotland. 
Skene Regiam Majeſtatem, lib. 2. cap. 5. verſ. 2, 3.] 

[7. An ideot a nativitate may conſent to a marriage, and his iſſue 
ſhall be legitimate. Trin. 3 Jac. B. R. between SriLE AND 
Wurst adjudged, upon a ſpecial yerdict, pur un petit queſtion.}]. 


[8. If the hu/tand be gelt, fo that it is apparent that he cannot  — 


Fol. 3 58. 


by any poſſibility beget a child, if his wife hath iſſue ſeveral years , wk 


after, this will be a baſtard, though it was begot within mar- 
. Tiage, becauſe it is apparent that it cannot be legitimate. Hill. 
14 Jac. in camera itellata, between DoxeE AND EDGERTON plain- 
tifts, and two HiNToNs AND STARKY defendants, ſo held by the 
chancellor and Mountacute, but Hobart e contra. ] 
9. A male of 7 years old is married to a female of 14; ſhe be- Becauſe no 


law will in- 


fore the male is 13 has iſſue, this iſſue is a baſtard. Jenk. 95. Pl. dend chat an 
84. cites 1 H. 6. 3 5 | infant under 

| that age can 
beget a child. 1 H. 6. 3. b. pl. 8. Br. Baſtardy, pl. 26. cites S. C. — Noy 142. Cites 
5. O. o if the male js 13, ard the female 12. lenk. 289. in pl. 26. 


(B) TWWho ſhall be ſaid a Baſtard, and who a Mulier. 


[ I. BY the law of the land, a man can nt be a baſtard who 15 * Fitzh. 

born after eſpouſals, unleſs it be by ſpecial matter, * 40 Ed. OP. 
3. 16, b. + 21 Ed. 3. 39. t 39 E. 3. 31. || 31 Af, pl. 10. 2 E. 4 Ace 

3. 29. b. per Herle and Tond. _ by 5 . 
apatln "” af 
and demand of the ſeiſin of Walter, who died without iſſue, by which the lard reſorted to Ralph — eh 
ard heir of the part of bis father, and from Ralph deſcended to Lawwr:ave as to (on ard heir, and from 
Lawrence to the demandant as jon and heir; per Mombray, this Raiph took to feme Margery, and bad 
ſue Roger eigne, and Lawrence, father of the demandant, friſne, and Roger had iſſue the tenant, and ſo 
is the tenant iſſue of the elder brother, and the demandant iſſue of the younger; judgment ſi actio; 
the demandant ſaid, that Reger, fa'ber of the tenant, was net fon of Ralp6, Lut fon of one J. D. and 
becauſe he did not deny the efpouſals, and that Roger was within the efoatats by Margery, therefore 
ſuch general averment was retuſed ; but per Wilby, he might bawe ſaid that Reger was the ſon o Jobn, 
and born cut of the eſpcuſals, &c. by which the demandant was awarded to anſwer further by whom the 
Iſſue was; the demandant ſaid, that Ralph the grandfather had iſſue Lawrence, abſue hoc that he bad 
ſuch ſue Reger bern and begotten by this ſame Ralph during the e\poujals betwern im and Margery ; 
| R | pit; 
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wes Baſtard. 


priſt ; and the cher il, that Rah the grardfatber took ro feme Margery, ard during theſe Cornlals 
R ger war & rn ard begotten of the jame Mcrgery, and ſo was this fame Roger the fon of Ralph; pri; 
and the ot re contro, and io fer that ſpecial baitardy ſhall be tried per pats, and not by certificate of 
the ord nary. Er. Battardy, pl. 18. cites 21 E. 3. 3% + | 7 Br. Baitardy, pl. 1. 
Cites S. C. but not exactiy S. b. Br. Baſtardy, pl. 37. cites 39 Aſſ. 10. S. P. 
and Roll here ſeems to be miiprinted. Fitzh. Baſtardy, pl. 18. Cites S. C. 


Br. Paf- (2. If a woman be gre/oly enſcint by A. and after A. marries her, 


_ - 5* and the I e ic born during the marriage, this is a mulicr, and net 
5 5. — 3 : 

Fitzh. Baſ- 4 baſtard. 44 Ed. Zo 12. b. 45 Ed. LY 28.) 

tardy, pl. 10s cites 8. . 


+ Br. Paſ- [3. $2 if a woman be groſsly enſcint by ene man, and after an- 


tardy, pl. 26. . * 7 18 1 
T0 * other marries her, and after the iſſue is bern, this is a mulier, be- 


Fi:zh. Baf. cauſe it“ is born during the marriage, and no iſſue can be taken 
tardy, pl. 1. by whom ſhe was enſeint, becauſe that cannot be known. + 1H. 


3 6. 3. contra 44 Ed. 3. 12. b. 45 Ed. 3. 28. contra 18 H. 6. 31. 


tary, pl. 5. b. fo although the iſſue be born vithin three days after the mar- 
cites S. C.— , 4 | | So | 

Fe be age. 18 Ed. 4. 3. | 

tardy, pl. 12. cites S. C. In fuch cafe by the eommon law ſuch iſſue is a mulier, and by the 
ſpiritual law a baſtard. Br. Baſtardy, pl. 43. Cites 18 E. 4. 28. 


21 217 | | 
I Br. Baſ- [. If a feme covert hath ie in adultery, yet if her huſband be 


_ 2 able to beget children, and is within the four ſeas, this is no baſtard, 


In aſſiſe the Hill. 14 Jac. in camera ſtellata, between Doxt AND EpGEerToOY 
tenant ſaid, plaintiffs, and two HIxTONS AND STARKY defendants, agreed by 


hat J. . ; 

— te. the judges and chancellor. $ 39 Ed. 3. 14.] | 
and took to feme K. of whom he begot the tenant, a ſon, and the plaintiff, a female, and died, and 
the plaintiff claiming as heir entered, and the defendant ouſted her. The plaintiff replied, that the te- 
nant was baſtard. The defendant rejoined that he was mulier. Whereupon the biſhop was wrote to, 
who certified baſtard, and the manner how, viz. that J. took to feme K. who cloped, and lived in 
adultery with F. S. who begot of her the tenant, and fo baſtard. Thereupon the tenant complained 
to the parlament, becauſe the certificate was contra legem terrz, and ſoit ſeems, for that it is not 
certified whether the baron was infra quatuor maria or not. But afterwards judgment was given 
the plaintiff according to the certificate; and fo ſee that the juſtices have no regard to the manner or 
cauſe of the certificate, but only to the effect thereof, which was, that the tenant was a baſtard ; quod 
nota. . Firzh. Baſtardy, pl. 8. S. C. ſays, that by his being adjudged a battard by the law of holy 
church, the juſtices took the aſſiſe in right of damages, and awarded that the plaintiff recover ſciſin and 
damages ; quod nota. Ry the common law, if the huſband be within the four ſeas, viz. within 
the juriſdiction of the king of England, and the wife has iſſue, no proof is to be admitted to prove the 

child a baſtard ; for in that caſe filiatio non poteſt probati unleſs the huſband, had an apparent impoſſi- 


bility of procredticn. Co. Litt. 244» 4. 
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Br. Baſ. [5 If a wife elapet, and [ves in adultery with another, and dur- 
— 2 ing this, i ue is born in adultery, yet this is a mulier by our law. 


Fitz». Baſ. 1 H. 6. 3. + 43 E. 3. 18. b. 20. 18 E. 4. 30. Hill. 14 Jac. in 


tardy, pl. 1. camera ſtellata, agreed per curiam, in the caſe of EpGtrToN be- 
7 Br. Bar fore cited. + 39 E. 3. 14. || 38 AM. 14. contra 4o E. 3. 16. b. 
tardy, pl. 4. J 33 Af. 8. but the baron ought to be within the four ſeas, ſo that 


ite; 43 E. 3. by intendment he may come to his wife, otherwiſe the iſſue is a 


17 and it 
4 . baſtard. 40 [43] E. 3. 20. 33 Al. 8.] | 
8 13 19. b. 20.] S. P. by Kirton contra, but by Belk. according to Roll, if the huſband be within the 4 
4 | ſeas, and can come to her, quod non fuit negatum ; ideo quzre in caſe the baron was impriſoned at the 
; time. 1 See pl. 4. and the notes. | Br. Baſtardy, pl. 35. cites S. C. 
| that he was certified a baſtard, and therefore the ſpecial matter indorſed on the writ, viz. that ſhe lived 
; years from her huſband, in which time the child was begotten and was not regarded, © Fitzh. 


aiGy, pl. 16. Cites S. © 


: 
: 


- c 
9 5 


6. S if a feme covert goes into another county, and takes Bu. Br. Bat. 


band, and hath iſſue by him, the firft hu Maud being within the ſeas, 5 


the iſſue is a mulier. 7 H. 4. 9. b.) Firah. 


| Eaſtardy, pl. 
cites C. One that is born of a man's wiſe while the Luftand at and from the time of the 
ale to the birth is cxrra guaturr mariay is a baſtard within 18 Th 3. which is a remedial law; per 
Holt. 2 Salk. 484. pl. 38. Mich. 10 W. Js 1 ns. v. Albertſon. 
' be were here at all daring we time of the wiie's going with chi I, it is legitimate, and no baſtard. 
1 Salk. 122. pl. 5. Mich. 3 Ann. B. R. The Quicen v. Murrey. 


C 7. Dut © it is if the baron be over he /eas. 7 H. 4. Bee Ba 4 
tar dy, p 


9 b.) | en JS 


Fiteh. Baſtardy, pl. 4. cites S. C. 


[3. If the fame hath iſſue, the baron bez oe the ſcas for 7 Br. Baſ- 
Fears before the birth, the iſſue is a baſtard 9 our law. 19 fl. 0 . e 


17. b.] = | | & S. P. ad- 


mitted. 


[9. [So] if a feme covert hath ice, the baron being over the [ 218 ] 
ſeas 6 years before the birth, this is a baſtard by our law. 18 H. 
6. 34.) 
Cre So if the ſeme hath iſſue, the baron being over the ſeas 3 
gears before the birth, and three years after the birth, the iſſue is 2 
baſtard. 18 H. 6. 32. b.] 
[II. If a man * been / long over the ſea, . the birth of 
the iſſue which his wife hath in his abſence, at the iſſue cannot be 
his iſſue, this is a baſtard, Hill. 14 Jac. camera ſtellata, between 
DoxEe AND EDGErToR plaintiffs, and two HixToxs AND STARKY 
detendants, reſolved by the judges and chancellor.) 
[12. Contra 13 Ed. 2. Baſtardy 25. where it was found the 7? 7:r-r te 


} 
father was in Ireland when the for 204 begotten, Fer the plaintiff was framers 
nonſuit, which is, that he 1 is no baitard,] An jeme in 

E ni and 


during this time has iſſue, it is a baſtard; but it ſeems otherwiſe now for Scotland, both being under 
one king, and make but one continent of land; abſence beyond fea takes away all intendmen', that 
baron privately and ſecretly may be with his wife as he may if he be in England, though his wife had 


eloped and lived with the adulterer. yo 10. pl. 18. 


[13. If a woman hath iſſue, her huſband being vithin the age of — 


14, the iſſue is a baſtard. 1 H. 6. 3. b.)] Fol. 359. 
. 
For an infant at ſuch age cannot have iſſue. Br. Baſtardy, pl. 26. cites S. C. 


(14. If a woman hath iſſue, her 52 Sand being but of the age of 
3 years, the iſſue is a baſtard. 18 H. 6. 31. becauſe it appears he 
cannot have iſſue at this age. So if ſhe hath iſſue, the huſband 
being but 6 gears of age at the birth. 18 Ul. 6. 34. ] 
[15. So if ſhe hath iſſue, the huſband being but 7 years of age Br.Baſtardy, 
at the birth, this iſſue is a baſtard, 38 Af. 24. per Tanke. ] - _— 


(16. So if ſhe hath iſſue, the bum being only of the age of Br. Baſtardy, 
eight 2 at the birth; for it cannot be intended by law that it pl. 36. cites 
was kg 


egot by the baron. 38 Afl. 24. per Tanke. 29 Aſſ. 54. LC: Baſ- 
adjudped. ] tardy,pl. 32. 


Cites S. 08. P. accordingly, and ſo if he be under the age of procreation. * Litt. 244+ As 


[17- So 


Baſtard, 1 217 


S. P. but if 
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the tenant 


218 Zallard, 


Br.Battarey, 
29 All. 54. Quere.] 


S. P. exactly docs not appear. But Br. ibid. pl. 36. cites 28 Aſſ. 24. that if infant at 7 or 8 


years be matitied, and has a child within one or Rag years, this illus is a baitard, Quod non 
REegeatlure : 
Scire facias (18. P. 10 Ed. 1. B. Rot. 23. FoxcrorT's casH. One R. 


upon a fine; 
fing infirm, and in his bed was married to A. a woman, by the 


faid that he biſhop of London, privately, in no church nor chapel, nor with 


held for the celebration of any maſs, the ſaid A. being then big 9 the ſaid 
mengen . R. and withi . h he ſaid 4 
„ and within 12 weeks after the marriage the ſaid A. was deli- 
gardant to vered f a ſen, and adjudged a baſtard; and ſo the land eſcheated to 
Ns and the lord by the death of R. without Bong 

prayed aig 


of him, and the other ſaid that the erge- of 2. ew2s grefely enſcint of A. by H. and fr enſcint H. fa- 
ther of A. in bis malady e peuſed ber, and did the 1556 day af: rer, and lo A. 2 baſtard, and the thy 


fois, that fhe tous erſeint by W. and net by H. and js at 25 : wy nurum: that this iſſue was ſuf- 


tered. Br. 4 aA pl. 5. cites 44 E. 3. 10. 


Br. Verdi, 19. In affiſe at Warwick, 19 U. 7. it was found by verdict, 
ph 21+ Cites that the father of the tenant had taken the order of deacon, ind 


S. C. 
after married a feme and had iſſue; 
L 219] another collateral heir entered upon him, and they were ad- 


journed for difficulty; and it was debated in the exchequer 


chamber, whether the tenant ſhould be a baſtard; and it was ad- 
Judged by advice that he j, nf be a baſtard. 7 nota. And 
Frowyke Ch. J. ſaid, that he was a counſel in this matter, and 
that it was adjudged ut 2 * quod Vaviſor conceſſit. Br. Baſ- 
tardy, pl. 25. cites 21 U. 7. | 

20. And Frowike ſaid, Git it a prigſt takes feme and has iſſue, 
and dies, his iſſue ſhall inherit ; for the eſpouſals are not void, but 

voidable. Ibid. 

21. If a man tales a nun to aww "E theſe eſpouſals are 3 per 

Vaviſor. Quod nota bene, for none e denied it. Ibid, 


(C) 7/40 ſhall be ſaid a Baſtard, who not. 


What. 
[How conſidered in Law. | 


Br. Baſtardy, [ 1. 
pl- 26. cites | 


1 H. 6. 2. 


Baſtard is nullius filius, neither of father nor mother. 41 
Ed. 3. 19-] 


S. P. by Straunge ; for a baſtard is filius populi, and has no father certain. — S. P. for qui ex dam- 


nato coir natcuntur inter liberos non computentur. Co. Litt. 3. b. & 78. a. 


D) Baſtard by our Law, and Mulier by the Civil 


» Br. Baſ- [I. FF A. hath iſſue by B. and after they intermarry, yet the iſſue 
— . is a baſtard by our law. 47 E. 3 14. b. f 11 H. 4. 5 


17. Se it is if the baron be but the age F ꝗ years at the time 
5. C. dur of the birth of the iſſue. 


the tenant who entered, and 


non f 


E © Fitz 


Baſtard. 1 219 


but a mulier by the civil law. 11 H. 4. 84. BraQton, lib. 5. fol. 9 8. F. 
416, 417+] 


: | clearly ap- 
pear. + Br. Baftardy, pl. 12. cites S. C. and S. P. admitted, 


C2, Me the parents are divorced, cauſa conſanguimitatis, they not De 
, | „ 

Living notice theregf at the marriage, the children, had before, are "x pager 

baſtards by our law, and muliers by the civil law. 18 E. 4. [ but it 


| ſhould be 
24. b.) N 18 E. 4. 29. 


2. b. pl. 30. 2. pl. 28.) S. p. and ſeems to intend 8. C. of Roll here, which ſeems miſprigted, — 
5. C. cited Roll. Rep. 212. Trin. 13 Jac. B. R. 


3. If a man hath iſſue by a woman, and after marries the ſame By wo oy 
w:1man, the iſſue by our law is a baſtard, and by the ſpiritual law a 9 
mulier. 18 E. 4. 30.] ——_— 

; 2 | is enacted, 
that 2 child born betore marriage is a baſtard, albeit the common order of the church be other- 


wWile. 


J. Such iſſue is a baſtard by our law, yet he ſhall be called the See tit. 


ſon of them in our law; for a remainder limited to him by ſuch name key — 
ii 272d, 41 E. Zo 19. Co. 6. 65. f and the 
| | notes there, 


and ibid. pl. 8, 9. 11, 12, 13. 


(E) Baſtard by the Spiritual Law, and Mulier by L 220 ] 


our Law. 


l. JF a man marries a woman groſily big by another, and within * Br. Bf. 
| three days after ſbe is delivered, in our law the ifſue is a — — 4+ 
mulicr, and by the ſpiritual law a baſtard. * 18 E. 4. 30. f 1H. 3 


6, 3. 5 4 28. but 
N | is miſprint- 
ed, and ſhould be 29. b. 30. pl. 28. 1 Br. Baſtardy, pl. 26. cites S. C. but S. P. as 


to the three days does not appear there; but by Strange, if an infant be born within 5 or 6 months, or 
leſs, after the eſpouſals, it is a baſtard.— Fitzh. Baſtardy, pl. 1. cites S. C. ſays, it cannot be a baſtard, 
in it be born within the eſpouſals. | 3 


(2. So 43 E. 3. 20. gives a limitation, ſcilicet, that it ſhall be {| Br. Baſ- 


a mulier, if the baron be auithin the 4 ſeas, ſo that he may come to 2 


his wife. 5 Contra 11 H. 4. 14. b.] © _ , & $a P. by 


x Belk. Quod 
non fult negatum; but Brooke ſays, ideo quzere if the baron was impriſoned at the time. 
uh. Baſtardy, pl. 5. cites S. C. & S. P. by Huls. that it is a baſtard if born and begotten in 
ultery, though the huſband is within the 4 ſeas. | 


3. If a woman elope, and hath iſſue in adultery, the iſſue is a mu- Ci See (B) 
ler in our law, and by the ſpiritual law a baſtard, 18 E. 4. 30. _— * 
943 E. 3. 19. b. 20, ] the notes 


there. — | 


7 Rep. (44) 43+ a. Mich. 5 Jac. S. P. obiter. 


[4- But 40 E. 3. 16. is, that if a feme continues in adultery, and 
lath iſſue, this is a baſtard in our law.) Fol. 360. 


CS. But £ 


PP 
ans * 138 = 


220 5 Baſtard. 


Fitzh. Baſ-. [y. But by the law of the land a aun cannot be a baſtard Hat ig 


tardy, pl. . . 5 ; , 
cites 5 C. born after marriage, unleſs by ſpecial matter. 40 L. 3. 16. b.) 


(F) Baſtard by both | Laws. ] 
Sag _ IK Man who hath a wife tale another wife, and hath iffue 3; 
SS. her, this ifſue is a baſtard by both laws; for the ſecond 
perLittteron, marriage is void. * 18 E. 4. 30. b. Co. 7. Kenn. 44. 4 18H, 


cites SF. * 
4. 28. but it 6. 5 1. | . 


ſhould be here as in Roll, viz. 18 E. 43. 30. but in the Vear- book it i: pl. 28. which may be the 


eccalion ot the miſprinting. 1 Fitzh. Replication, pl. S. cites S. C. 


[ 221] (G) Nat Divorce baſtardizes the Iſſue. 


Refoived by CI. A Divorce car/a præcontractus baſtardizes the iſſue. 47 E. z. 


the two Ch. * I | 
Tubes, the pl. 78. 18 H. 6. 34.] | 

Ch. Baron, Williams, and Aitham, on a reference out of the court of wards, that a divarce being by 
ſentence in the ſpiritual court between Kenne and his Wie, cauſa præcontractus, or other cguſe, the 
parties being dead between hom it was, the court of wards cannot now examine it to prove another 
heir 2gaintt that ſentence, Cro. J. 1386. pl. 6. Mich. 5 ſac. B. R. Robinſon v. Stallage. 7 Rep, 
(42) 41. b. Kenne's caie, S. C. Jenk. 289. pl. 26. S. C. 5 | 

Such divorce baſtardi zes the iſſue, becauſe it diſſolve: the marriage a vinculo matrimoniz, and ſo it is 

af all other ſuch divorces, as divo:ice cauſa metus, cauſa impotentiæ, ſeu frigiditatis, cauſa affinitatis, 
cauſa conſanguinitatis, &c. becauſe they were not juſtz nuptize ; but divorces a menſa ct thoro, as cauſi 
aduiterii, ditfolves not the marriage a vinculo matrimonii ; becavſe it is ſubſequent to the marriage. Co, 
Litt. 235. a. — Cro. C. 462. Arg. cites 47 E. 3. fol. ultimo, where the 5 cauſes above we 
mentioned; and ibid. 463. cites Co. Litt. 2345. mentioning the ſame divorces to be a vincu'o matrimonii, 
and which are all preceding the marriage; but that where the diſſolution is only a menſa et thoro, 2s 
cauſa adulterii, the coverture continues between them. A child begotten after diwrce à mer ſa et 
thoro, ſhall be taken to be a baſtard ; otherwiſe after v:lurtary eparation, unleſs found that the hutband 


had ns ace. 1 Sik. 1:3. St. George's v. S. Margaret's Pariih, Weftminfter.—And ibid. ſays, that 


fo was the opinion of Hale Ch. J. in the cafe of Dickens v. Collins. 


— P. Br. 2. So cauſa cronſanguinitatis” 47 E. 3. pl. 78. contra 29 E. 1. 
eraign- 2 | 

ment, pl. 10. Baſtardy 21. curia. ] 

cites 8 E. 4. 28. See pl. 1. and the notes there. Where a marriage bas been had, and 
the parties are afterwards divorced for conſanguinity, or affinity, ſuch fentence of divorce will be c 
ferve evidences to baſtard ze the cliiidren born in wedluck beture the divorce; per Ld. Chan. 8 Mod. 182. 


Trin. 9 Geo. in cafe of Hiliacd v. Phaley. 


See pl. 1. 30 cauſa afimitatis. E. 3. pl. 
and the 3 Ps 
notes there. 


A divore [. So cauſa frigiditatis. 47 E. 3. pl. 78. 
cauſa frigi- | 
ditatis, where t 


2 Inſt 687. ; 
Huſband and wife are diverced cauſa frigiditatis in the huſband; the huſband marries another wife, 


and bas iſſue by her; the huſband dies; this iſſue is legitimate. "The ſaid divorce diſſolves vinculum 
mat mont. The ſecond marriage mlght be diſſolved in the life of the parties, but not after the death 
of any of them; and if it had been fo diſſolved in the life of the parties, the ſaid iffue of the ſecond 
marriage had been a bafſta;d; fo adjudged and, affirmed in error. ſenk. 268. 269. pl. 84. 40 Ellz- 
Bury's case. 5 Rep. 98. b. S. C. adjudged and affirmed accordingly, and a man may be habilis 
et inhabiiis diverſi temporibus, and therefore, notwithſtanding the depohtions whereupon ſentence was 
given in the (piritual Curt, by which a natural and perpetuai imbecility ad generandum were m_—_— 


he party has perpetuam impotentiam gencrationis, declares. the marriage to be void. 
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the iſſue was adjudged lawful. - And. 185. pl. 221. 28 & 29 Eliz. Morris v. Webber, S. C. 
ſays, the caſe waz argued by the ſerzeants, but litiic to the purpole ; tor tre point depended on the canon 
law, and therefore after divers arguments the court thought it convenient to be argued by docto:s of the 
civil law, to be cholen by cach party, and after it was argued by them, gave judgment according ty the 
tentence in the ſpiritual court. Mo. 225. pl. 366. S. C. adjudged for the plaintiff, that the 
ifſues were not baſtards, becauſe the divorce was not annulles. by ſentence declaratory oi the church in 
the lives or the parties; and our law is not to enquire the cauſe of tlie divorce, but to tale the ſentence 
for good till repealed; and ſays the ſame cafe came in queſtion again in ejetment, Hill. 40 Eliz. 
between Webber and Bury, where the ſpecial matter was found, and upon ſeveral argumeats ad;udged 
again as before, — 2 Le. 169. pl. 207. S. C. Trin. 29 Eliz. C. B. adjudged for the plaintiff accord- 
inzly ; for though in the examinations and depoſitions taken in the eccleſiaſtical court no matter appears 
upon which ſuch pereraptory divorce might be grantee, yet it might be, as the court {aid they were 
informed by the ſaid doctors, that upon the examination of phyſicians and matrons, ſufficient matter 
did appear to the ſaid ecclefiattical judges, (which for modeſty take ought not to be entred of record) 
and that appears within the 1-1tence, viz. habito ſermone cum matronis et medicis, which ſpeech not 
entered of record, (caula qua ſupra) might be the cauſe that induced the eccleſiaſtical judges to give 
ſentence for the divorce, though the matter within the record be too general to prove, naturalem frigi- 
ditatem generandi, but rather maleficium ; and lays, that upon error brought 41 Eliz. judgment was 
affirmed / But ſee D. 1-8. pl. 140. Hill. 2 Eliz. S:iBtLL's car, and Buxy's cas, cited 
there as about à year after, where the opinion of the doftors was, that they ſhould be compelied to 
cohabit as man and wite, becauſe ſancta ecc!:fia decepta fuit in priori judicio, and therefore “ great fuir 
was made to ſtay a fine, whereby the teme gave all her inheritance to her ſecond huiband ; but after 
ttaying at one term, it was ingroſſed by conimand of the juſtices, contra mandatum cuſtodis magni 
figilli. ———And ibid. Marg. cites Hill. 37 Eliz. STA7ForD Y MAN GE, in cate of baſtardy, 
teme ſued divorce for frigidity, and after the baron married another feme, by whom he had iffue, and 
zajudged that the ſecond marriage is void, and there the civilians gave a rule, that qui aptus eſt ad 
vnam aptus eſt ad aliam, and quando potentia reduciter ad actum, debet redire ad primas nuptias. Ex 
libro Mr. Tho. Tempeſt. But ibid. cites Harrifon's reading, Lent 1632. that impotentia et 
friziditas guoad hanc is cauſe ſufficient of divorce after exploration and trial for 3 years, and other cere- 
monies injoined by the canons, and that the ſecond marriage of both is good, notwithſtanding the party 
impotent have children. Roll. Rep. 212. Trin. 13 Jac. B. R. cites Berrie's cale. 


1 
[5. But a divorce cauſa profe/ſionis does not baſtardize the iſſue, See n Ba- 
. a ron an 


4] E. 35 K. 78.3 — : a 8 Feme (A) 
(6. A divorce for cauſe of ſpiritual affinity baſtardizes the iſſue. pl. 9, re, 
29 E. 3. 31. b. as if the baron hath baptized the couſin of the 11. and the 


notes theres 
| - 2 Init. 687, 
7. Aſſiſe by J. and A. his feme againſt H. M. who ſaid that cites S. C. 
A. ſued divorce in the archbiſhoprick of York, becauſe ſhe was a 3 
** + . . . tt. 
aithin the age of conſent at the time of the eſpouſals, and never aſſen ted = 4 dns 
to them, by which divorce was had between them, and fo not his rms fcedurie 
feme; judgment of the writ; and fo ſce that this is a good cauſe 4 e, 
of divorce. Br. Deraignment, pl. 6. cites 39 E. 3. 32. to be vaid; 
theſe marriages are ſaid to be prohibited by God's law, other wiſe the ſtat. 32 H. 8. would extend (o 
them. 2 Init, 687, 


(H) At what Time the Divorce being made, it ſhall 
baſtardize the Iſſue. [And what the Eccleſiaſtical 
Court may inquire after the Death of the Man and 

Woman, or either of them.] 


[1] F baron and ſeme continue baron and feme for all their lives, I Br. Baſ- 
the iſſue cannot be a baſtard by a divorce after their death, for d 3 


the divorce in the ſpiritual court is pro peecatis, which cannot be Kere in 

after their death, and therefore ſuch divorce there is only to diſin- afliſe = 
. . . 7 de nantp cad - 

herit the iſſue, which they cannot do. + 39 E. 3. 31. b. 32. for © — 


dy ſuch means every one might be diſinherited. + 31 Aff. pl. 10.] ia the plain- 
; | 2+ As 


* 


Baſtard, 
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tiff, and the [ 2. As the iſſue cannot be a baſtard after the death of the baron 
— = 7 and feme, by a diverce for cauſe of ſpiritual affinity, for the caufe 
ther married aforeſaid. 39 E. 3. 31. b. 32. 31 Aſſ. pl. 10.] 

a fire, 


where be bad tefere it baptized one A. co fin of bis feme, and therefore after the death of the one of them 


2 009 a was ſued, and judgment given. 


And per Thorpe, and the beſt opinion clearly, it din cue 


Js cnly pro peccatit, ard fha. not baflerdize the heir by it; for ſuch civorce cannot deſtroy the eſpouſah, 


becauſe they were determined de fore. 


if it de cauſe of divorce. 
but not void, they way de avoided by a divorce, and if not, then the heir is inheritable. 


cites 39 E. 2. 


pl. 23. c 


1 Br. Battardy, Ni. 3 


Br. Deraignment, pl. 5. cites S. C. | Brooke makes a QUuere 
And Brooke ſavs, it leems that if elpenjais are had, which are de fe. aſib/e 
Pr. Baſtarey, 


37. cites 39 Aſſ. ro. S. P. by Thorpe. Fitzh. Baſtardy, pl. 18. cite: 


39 Aſſ. 10. S. P. and it ſeems that Roll is miſprinted, and that it could be 39 All. pl. 10. 


2230 


7 Rep. (44) 
42. b. in 


Kenn's caſe, 
the reporter 
notes a di- 

verſity be- 

_ tween repeal 
of a ſentence 
given in the 


If A. takes B. 75 wife, and hack iſſue by her, and after 2/-; 
are ee becauſe they were within the age of conſent at the time if 
their marriage, and after diſagreed, and after A. takes C. to his ac fe 
who dies, and after takes D. to his wife, by «chem he hath iffue, * ard 
dies, upon the ſuit of the iſſue of B. the ecclefraſtical commrſioner;, 
upon a commiſhon directed to them, cannot examine the marriag: 
between A. and C. becauſe they are dead; for by this examination 


life of the 

parties, and the inheritance would be drawn in queſtion which is not lawful 
giving ſen- after they are dead. Mich. 8 Jac. B. KENx's n. reſolved, and 
tence of di- 


vorce after 
the death of 
the parties; 
for it appears 
by 22 E. 4. 
in Corbet's 
caſe, {there 
before cited) 
that a ſen 
tence of di- 
vorce cannot 
be repealed 


a prokibition granted. 
C4. £82] If A. takes B. to his wife within the age of conſent, 


and after at the age of conſent they difaſſent, and marry themfe Ive 
elſewhere, and have iſſue, and die, it cannot after be examined in th: 
eccleſiaſtical court whether they did conſent at the age of conjent, befcr: 
their diſaſſent, becauſe they cannot baſtargize the iſſue Alber their 
death. EXGLEFIELD'S CASE, by all the juſtices reſolved, and 
a prohibition granted in chancery thereupon, cited Trin. 1! 
Jac. B.] 


in the ſpiritual court by ſait there after the death of the parties; but if any of the parties be dead before 
any divorce ſentenced in the cccleſiaſtical court, there they cannot ſue in court chriſtian to declare wo 
marriage void, and baſtardize the iſſue, becauſe the trial belongs to the King's court or 'iginally; 2 

that with this accords the 39 Aſſ. 10. 30 E. 3. 31. and 24 H. S. tit. Battargy, 44. b. that divorce 
after the death of any of the parties, or ſentence aeclaratory that the marriage was avoided after the 
death of any of the parties, ſhali not bind; for it is only in «fect to baſtardize the iſſue, of which they 
have not conuſance originally, — — Jerk. 28%. pl. 26. S. C. no man can be made a beſtard by ary 
ſentence after the death of the pretended huſband and wife who had the iſſue; but a ſentence givea 


tot a e may be repealed atter the death of the parties, and fo ex obliquo baſtardize the iſſue. 


F. If admini ration be committed to the uſe of the wife of the teſic- 
tor, and after a libel is preferred in the eccleſiaſtical court, /ur- 


— — 

4 Fol. 361. miſing that + ſhe was not the wife of the teſtator, becarfe they wer: 

kn—y— married within the age of conſent, and that at the age of conſent the; 
did diſaſſent, a prohibition thall be grantel, becauſe after their 
death they ſhall not baſtardize the ifiuc. in. 11 Jac. B. Las- 

NER'S CASE. ] 

Ard if the 6. If a man eſpouſes bu Geer, and has ſue, and dies, the iſſue 1 

cmi; inheritable, becauſe a divorce was not had in their lives when th: 

is bis ve 

tier firds ſacb eſpouſals continued; for it cannot be after the eſpouſals deter- 

cauſs of 4 mined by death, viz. to baſtardize the heir. Br. Baſtardy, pl. 

Terce, an 

afrer adi. 23 cites 39 E. 3. 32. 


worce it there made, ofier the death of onc of the forties, this ſhall never baſtardize the heir ; per Thor? 


Krongly; and it ſcems to be law, and ſo |: 
Cites 39 E. 3 32.— ;. Deraignmeat, pl. c | 


943 taken in parliament 24 II. % Ex. Eaſtaray, 1 23˙ 


„ Cites S. C. 


7. A 


. 


ſummoned to it. 


Vaſtard. 
7. A divorce has relation to make void the marriage ab initio, 
where it is for a cauſe ariſing before the marriage, and to iſſue 
born baſtards. See Trial (B. a) pl. 5. cites 43 Aff. 43. 

8. Where a man mores his next couſin, and they have iſſue, and 
he dies, the iſſue ſhall not be a baſtard; for the eſporfals are net 
v qvithout divorce ; per Norton. And it ſeems by him, that 
when the eſpouſals are determined by the death of the one of them, a 
divorce cannot be ſued; for they cannot defeat the eſpouſals 
which were determined before. Br. Baitard, pl. 9. cites 11 H. 
4. 78. | . | | 

9. Per Coningſby it was adjudged, in the casE oF CORBET, 
that if baron and feme had i//ue, and after were divorced, and after 
the baron tork anther feme and had iſſue, and the firft iſſue ſued in 
the ſpiritual court 79 reverſe the divorce after the aeath of his father, 
ts baſlardige the ſecond i/ſuc, and a prohibition was granted, quod 
non negatur; but it was ſaid that the title and the deſcent were 
compriſed in the libel, and otherwite he had not had it, as it ſeems. 
Br. Deraignment, pl. 14. cites 12 II. 7. 22. | 

10. In prohibition it was agreed, arguendo, that if a man be 
divorced, and takes another feme, and dies, having iſſue by the firſt 
me, this iſſue may ſue to defeat the divorce, and baſtardize the 
iſſue of the ſecond feme, though the baron who was divorced is 
dead. Br. Baſtardy, pl. 47. cites 12 H. 7. 42. 

11. Note, if a man marries his coufen avithin the degrees of mar- 
riage, Who have ifiue, and are divorced in their lives, by this the 
eſpouſals are avoided, and the iſſue is a baſtard z and contra if the 
one dies before a divorce, there a divorce had after ſhall not make 
the iſſue a baſtard; for the eſpouſals are determined by the death 
before, and not by the divorc-, and a dead perſon cannot bring 
in his proofs; and ſo is the beſt opinion, Fitzh. Trial, 41. anno 
39 E. 3. For a diverce after {he death of the party is not but ex officio 
ad inquirendum de peccatis ; for a dead perſon cannot be cited nor 
Br. Baſtardy, pl. 44. cites 24 H. 8. 

12. In treſpaſs the caſe was, B. contracted himſe!f t9 A. and 
afterwards A. was married to T. and cohabited with him. B. 
ſued A. in the court of audience, and proved the contract, and gu- 
tence was pronounced that ſbe fh:uld marry the faid B. and cohabit 
with him, which he did, and they had iſſue C. and then B. the 
father died. It was argued by civilians of each fide; but it 


vas reſolved by the juſtices, that C. the iſſue of B. was legitimate. 


Mo. 169. pl. 303. Paſch. 23 Eliz. B. R. Bunting's caſe. 
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Br. Deraign- 
ment, * 
11. cites 5. 
C — Br. De. 
raignment, 
pl. 12. Cites 
© E. 4.3 
S. 
24 Hl. 8. 


4 Rep. 29. 
Mich. 27 
& 28 Elis. 
Bunting v. 
Lepingwell, 
S. C. re. 
ſolved, that 
the plaintiſf 
was legtti- 
nate, and ae 
baſtard. 
it a man 


contracts with a feme to marry her, and after he marries another, and the firſt feme ſues in the ſpiri- 


tual court, and the firſt marriage is ientencei void, the man and the firſt feme are huſband and wife; 
by Windham Serj. and he ſaid, that Noy Att. General, in Mr. Harriton's lecture in Lincoln's-Inn, 
held that by this ſentence they are complete huſband and wife, without other folemnity ; but this was 
denied by Twiſden J. who faid that the marriage ought to be folemnized before they ſhould be baron 
and feme. Sid. 13. pl. 2. Mich. 12 Car. 2. B. R. Paine s caſe.——5. P. cited by Noy, D. 395. 


b. Marg. pl. 17. 


By the act of 32 H. 8. cap. 28. the divorce cauſa præcontractus was taken away, where the mar- 
rage was conſummated by carnal copulation, &c. but that is repealea, and the divuce allowed by the 


ſtat. of 2 E. 6 Cap. 23. and 1 Eliz. Cap. 1. 2 Inſt. 684. 


13. A man married his father's ſiſter s daughter. This is no If a _ 
riage de 


cauſe of divorce ; but it was adjudged, that though that marriage fe be 
[might 


224 Baltard. 


voidable by [might be ſaid to] be within the Levitical degrees, yet it is a mar- 
+ g g rage de facto, and only avoidable by divorce, which after the 

pe : 7 4 * 4» 
death of the huſband cannot be done, becauſe thereby the iſſue 


conlang ui - | 
nicy, atfini- will be baſtardized; and if the wife had been inheritrix, &c. the 


ty, P992- huſband thould have been tenant by the curteſy; and vouched 
tract, ot ſuch 5 R IT» . 

like, where- 7 H. 4. Noy 29. Hill. 15 Jac. C. P. Rennington v. Cole. 

by the mar- 

riage might hve been diNolves, and the parties freed a vinculn matrimonii, yet if the huſband die before 
any divorce, then, for that it cannot be avoided, tiuis wife de facto ſhall be endowed; for this is legiti - 


mum matimemum quod dotem. Co. Litt. 33. a. b. 


Aprevitiren 14. The court chriſtian having proceeded to annul an incgſtuout 
1 marriage, (where the woman died before ſentence, ) prohibition 
nuling the Was granted as to their declaring the marriage to be void; for 
13 When the inceſt is determined by the woman's death, they cannot 
= 3 baſtardize the iſſue, though they may puniſh the inceſt. Comb. 
#: f uni- 200. Paſch. 5 W. & M. in B. R. Hicks v. Harris. | 

12g te ix , | 7 

but not to make void the marriage, or baſtardize the iſſue; for that is againſt law. And the authority 
Carth. 271. S. C.-4q Mod. 182. Hinks v. Harris, S. C. 
12 Mod. 35. S. C. 


in Kenn s caſe was the rule in this cate. 
and cited 7 Rep. 44. b. Kenn's cate, and a prohibition was granted, niſi. 
and piohibition granted accordingly. | 

The rule that it ſhall not be battardized after his death, holds only in caſe of baſtard eigne & mulier 
puifne, and the ſpraual court cannot give ſentence to annul marriage after the parties are dead, becauſe 


1 Salk. 128. pl. 1. Hill. 6 W. 3. B. R. 


they proceed on y pro ſalute arimæ, and then it is too late. 


Pride v. Earl of Bath. | 
And the meaning of the ſaying, that one thall not be baitardized after the death of either of his parents 


Is, that the ſpiritual court ſhall nor proceed ta diſſtide a marriage de fatf?s after the death of either parties, 
a in cale of conſanguinity, precontract, &c. per Holt Ch. J. 12 Mod. 432. Mich. 12 W. 3. in cale 


ot Hemmirg v. Price, 


pi © 45 | 

| 43 15. Where there was a ſentence in the ſpiritual court, that the 
parties were t married, a perfon claiming under the iſſue of that 
marriage, as pretended, ſhall not be allowed to prove a marriage 
on a trial at law; for ſuch ſentence, while unrepealed, is conclu- 
ſive againſt all matters precedent, and the temporal court mult give 
credit to it, it being a matter of mere ſpiritual conuſance, and ſo 
the plaintiff was nonſuited. Carth. 225. Patch. 4 & 5 W. & M. 


in B. R. Jones v. Bow. 


The reporter 
aces 2 qu during his life to marry B. and in a cauſe of jactitation of marriage 


for i : 5 a : 
r Hin in the ſpiritual court in Ireland, the firſt marriage was affirmed ; but 


caſe of Hill 
on an appeal to the delegates in Ireland, the fame was difallowed, 


v. Uncer- 
od, Itin. and the 2d marriage adjudged gazd. By the 2d marriage there was 
1779, Ld. . . CY 7 . 
Chancellor iſſue, but none by the firſt. 2 Wms.'s Rep. 299. pl. 82. Trin. 
ſeemed not 1725, Franklin's caſe. | 
ſatisfied with ; | | | 
Select Caſes in Chan. in Ld. King's Time, 47. S. C. and the motion was obje&:-4 


this reſolution, 
to, becauſe though commiſſions of review had frequently gone, in reſpect of ſentences relating to will; in 


Ireland, that was becauſe the law here and there, as to them, are both the ſame 3 but it is not ſo in tc 

ſpect of marriage. Per Ld. Chancellor, by the 32 H. 8. cap. 13. where there is iſſur, a marriage ſhal! ne 
be ſet aſide for precentract: that flill is the lat of Ireland, though altered bert by the 2-& 7 E. 6. 4%. 
23. ard il ug 2 Ed. 6. is r- . & M. yet it u revived by 1 Elix. cap. 1. But though the 
law be different, if a commiſſion ſheuld go, they mult judge by the Iriſh laws. A commiſſion of re- 
view is not of right, but gratuitous and diſcretionary ; that it is io, muſt have been for ſome reaſons, to 
re-examine where were viſible hardſhips. The only end aimed at here, by granting the commiſſion, 19 
to baſtardize the iſſue, which I hail never 2dviſe the King to do. 
very diftiezent ; let tnem enyoy the good fortune of Uieir legitimacy, 


16. A woman was ſuppoſed to marry A. firſt, and afterwards 


If there had been ao ifae, it had been 


ther, 
and h 
WE oi. 
/awarc 
V. bej 
have a 
to wh 
nant, | 
hoc, 7, 
becaut 
than ] 
the ter 
compe 
Baſt, 
1 
erghy i'd 

Vo 


GL 
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* 


(H. 2) Pleadings. And in what Actions it ſhall be 
a good Plea to ſay that the Plaintiff is a Baſtard. 
And How. . „„ 


1 BR ASTARDY is a good plea in an aim pofſefſory, as in * Br. Mort. 

writ of ayel, mos tdanceſtor, &c. though it be a plea which e 
trenches to the right. Br. Baſtardy, pl. 27. cites “ 1 AM. 13. & G © 07 
H. 10 E. 3. accordingly in writ of aye]. 

2. Where a man alledges that his anceſtor, ⁊ubgſe heir he is, was Br. Baſtard, 
in of R. born and begotten of M. during the pi, between R. py _ cntes 
and M. the «ther, in coſinage, Shall not {ay that he wwas ſon of f. and 
t fon of R. Br. General Iſſue, pl. 12. cites 21 E. 3. 39, Seire facies 

3. In aſſiſe the tenant ſaid that his father was ſeiſed, and died :; c 4 
ſelſed, and he entered as heir; and the plaintiff claiming as heir, „ 9 
where he was born out of any eſpouſals, entered, and the tenant ½ 
ouſted him, and held that the defendant fhall give a mother to the dis tee 

plaintiff, and ſo he did; the plaintiff ſaid that he was born within i", and 
. . : o . that 5 = was 
the eſpouſals between A. and B. his feme, his father and mother, ,..; vc. 
and ſo mulier, priſt by aſſiſe, and the other e contra, and this was iffue. The 
tried by the aſſiſe. Quod nota. Br. Baſtardy, pl. 30. cites 25 t aid 

k * Qu 712 ag. that A. bad 
Afſ. 13. | iſſue F. 20h0 
tad iſſue S. æoh had iſſue X. who bad iſſue F. who is alive; judgment. Per Skrene, X. died without 
i ue, abſque hoc, that be bad ever ſuch a ſen as J. But per Norton, then you ſhall give to him another 
father, and another mother; and he alledged eſpouſals, and that J. was born at N. in the tame county; 
but per cur. Skrene has ſaid enough, and that the allegation of the eſpouſals is to no purpoſe to make 
the plaintiff give to J. another father. Quod nota, by which they were at iſſus as Skrene tendered, & c. 


Br. Baſtardy, pl. 10. Cites 11 H. 4. 74. 


4. Aſſiſe by J. M. ſon of N. M. againſt W. N. and K. M. K. [ 226 J 
pleaded nul tort, and W. ſaid quod aſſiſa non. For he net confeſ/= 
ing that J. the plaintiff is fon of N. M. but N. M. father of the tenant 
was ſeiſed of the land in fee, and took K. to feme, of «whom he begot . 
uw tenant within the eſpouſals ; and after the death of N. his fa- 
ther, we entered as ſon and heir; and the plaintiff clatming as ſon 
and heir of the father, where he avas born before the eſpouſals abated, and 
we ouſted him, judgment if aſſiſe; and upon long debate the bar was 

awarded good; and to this the plaintiff faid that the father married 
E. before K. and begot the plaintiff of H. within the eſpouſals, and you 
have acknowledged us to be elder than you, by which he prayed the afſiſe ; 
to which the tenant ſaid that the father married K. mother of the te- 
nant, between whom the tenant was begotten within the eſpouſals, abſque 
hoc, that E. was ever the feme of N. the father, prilt by aſſiſe; and 
becauſe the plaintiff himſelf had ſhewn that he had another mother 
than K. and named E. therefore he has now given advantage to 
the tenant to traverſe it, quod nota, and therefore the plaintitF was 
compelled by the court to rein to this iſtue. Quod nota. Br, 
Baſtardy, pl. 31. cites 28 Afl. 46. - 

5. In aſſiſe it was found that E. was ſeiſed, and tot a feme at 
eight jears, and that his feme had iſſue F. the tenant at 8 years 6y a 
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chaplain, and after had iſſue N. and died, and N. entered as heir and 
enfeofted ihe plaintiſt, who was ſeiſcd till J. the baſtard diſleiſed 
him, by which the plaintiſf recovered; and there it is taken, if the 
youngeſt ſon enters upon the eldeſt, and enteofls A. who conti- 
nues years and days, that the eldeſt cannot nter, which is not 
law; therefore, quzre the cauſe of the judgmai t, whether for this 
cauſe, or for the vaitardy z and it ſcems for the baſtardy. Er. 
Baftardy, pl. 32. cites 29 AT. 


6. In detinue of charters by 7 T* fon of "T6 of M. it is no plea that 


ebe plaintiff is a beftard ; for he demands only chattels of which he 
was in poſeſſion; by which his challenge was entered, and he 
was compelled to anſwer, Br. Ciarwrs de Terre, pl. 24. cite: 
38 E. 3. 22 
7. In aſſiſe the 7::1ant mage him If verr 16 H. and that the plaintiff 
is a baſtard. The plaint: 7 replied that H. t to feme A. at D. be- 
tavern whom in the eſporfals was the plaintiff born and begotten ; judg- 
ment if he may baſtardize hin; and it was held a good plea to 
make the other anſwer, ind fo he did, nd alledged a divorce ; for 
it all be intendY by the eſpouſals that he it a mulier, without ſpe- 
cial motter ſhewn to the contrary. Br. Baſtardy, pl. 37. cites 39 Afl. 10. 
8. Scire facias upon a fine. Lie tenant faid that he held for 
life, the reverſion regardant to A. and prayed aid of him, and the 
other ſaid that the mzther of A. Was £15 ly enſcint of A. by H. and; 
rage H. fother of A. in h:; malady op; uſe ed her, and died the 15th 
day after, and fo A. is a baſtard; and He ather ſaid that ſhe was en- 


22 by W. and not by H. and ſo at: wy quod mir rum | that this 


- iſſue was tuffered ; for in anno 41 E. 3. fo. 7. 'Fhorp would not 


ſuffer the ue to be taken, whether ſhe was enſcint by her baren the 

day of his death or not, but wether fhe was enſeint the day of his 

death or not; quod nota, Br. Baſtardy, pl. 5. cites 44 E. 3. 10. 
9. Hue was tendered that J. N. was bonn out of any eſpouſals, 


and the ther aid that he was born in efpouſals beteween - his father | 


end A. his mather, priſt, &c. and the other e contra. Br. Baſtardy, 
pi. 6. cites 47 E. 3. 14. 

10. Scire facias to exccute a fine. The caſe was, that the fem 
to whom the plaintiff made herſelf heir, tool baron and had ifſue a daugh- 
ter, the plaintiff ; and after took other baron, leaving the fir/? baron, 
and had ifſue a ſon now tenant ; per Richill, if the firſt baron was 
within the ſcas the fon is a mulicr, and fo fee that the ſecond el- 
pouſals are void, and the ſon ſhall be taken tor the ſon of the 
firſt baron; by which the party /aid that the fir? barcn, after that 

be had ifſue the daughter, went beyond ſea, and there remoned years 
5 days, within which time the fem e married another, and had iſſue 
the ſon, ſo the daughter heir, and not the ſon; and e, ther {aid 
that the ſin was mulier, priſt; and the other demurred, becauſe he 
did not anſwer the ſpecial matter; quærc. Br, Baſtardy, J. 8. cites 


7 H. 4. 9. 


11. Ne vnques accouple in lawful matrimony, is no os but 


dower or ai peal, and not to baſtardize any man; but he ſhall plc ad 
1 e: preſcly, generally, or ſpecially. Br. Baſtardy, pl. 9. citcs 


1 H. 4. 78. 
12. Note, 
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12. Note, per Hull, baſtardy is no plea i treſpaſs, but hall 
eonclude to the franitenement ; tor if this ſhall be a plea, then writ 
ſhall be awarded to the biſhop for the trial of it, which was never 
ſeen in treſpaſs. Quod non negatur. Br, Eaſtardy, pl. 14. cites 
14 Hf. 4 37» | - 5 

13. Scire facias to execute a fine of remainder tailed to K. his 
mother, and to the heirs of her body, and that J. F. married K. 
and that he is iflue of her body, & c. Per Hales, you ought not 
to have execution; for before theſe eſpouials K. was greſely en- 
fernt by 1. with this plaintiff, and after J. eſpouſed K. and after K. 
efleinea herſelf from her baron with the ſaid J. in adultery, within 
which time the plaintiff was born. Per Rolf, it does not lie in co- 
nuſance of any by whom ſhe was enſcint, and though the remains 
in adultery, yet when the infant is born he thall be the ſon of the 
baron. Per Strange, a baſtard is nullius filius, and this matter 
is only argumentative to prove him a baſtard, for he cught i con- 
clude, and fo baſtard ; for a battard 1s filius populi, and has no fa- 
ther certain. Br. Baſtardy, pl. 26. cites 1 H. 6. 3. 

14. Note, by the beſt opinion, that 0 ee e/poufals are pleaded 
between a man and a woman, and that they had iſſue R. within 
the eſpouſals, the other hall nit ſay that he 1s baſlard generally ; 
per Marten & Paſton J. clearly. Br. Baſtardy, pl. 45. cites 10 
H. 6. | | 

15. In treſpaſs the defendant pleaded villeinage in the plain- 
tiff, and he ſaid that he was a baſtard ; per Markham, to this he 
ſhall not be received; for pu were had between the father 
and mother at D. which continued all their lives, avithin which time 
the plaintiff was born, ſed non allocatur, for all this may be true, 
for it may be that the father was 7 years beyond tea, within which 
time he was born, and therefore he /aid, and /s mulier ; & non 
allocatur, without ſaying further and nt baflard ; quod nota, and 
nothing was entered but mulier, and not baſtard. Br. Baſtardy, 
pl. 20. cites 19 H. 6. 17. | 

16. Where baftardy was pleaded in the plaintiff in whom the de- 
fendant had pleaded villeinage, and the defendant ſaid that the ef- 
pouſals were at D., &c. which continued all their lives, within which 
time the plaintiff was born; & non allocatur; by which he con- 
cluded over, and fo mulier, and not bafterd, and prayed that all be 
entered; & non allocatur ; for nothing was entered but mulier, and 
not baſtard. Br. General Iſſue, pl. 13. cites 19 H. 6. 179. 

17. Note, per Aſhton and Moyle, where a man brings“ detinue 
of charters, and makes to himſelf title, as herr in tail of the body of 
the father and mother, and that the tenements were given by the 


Tame charters, in this caſe it is a good plea for the defendant 70 


ſay, that before the ſaid T. and A. father and mother of the plaintiff, 


vere eſpouſed, this ſame T. at St. D. in another county, eſpouſed one 


K. ſuch a day and year, which eſpoufals continued all their lives, and 
after the ſaid T. eſpouſed the ſaid A. at B. who had iſſue the plaint , 
and after the ſaid A. died, and the ſaid T. died, living the ſaid K. 
and demanded judgment ſi actio: and per Aſhton and Moile, it is 


a good plea to plead this Fa. in this perſonal * ] 


d> 
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* In this 
action it is 
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for he intitled himſelf as heir in tail, and therefore a good plea, 

and ſhall not ſay generally baſtard, * for then he ſhall not have the 
viſnk of both counties, but here he ſhall have it of both counties; 
but the plaintiff demurred, & adjornatur. Br. Baſtardy, pl. 1. 
cites 35 H. 6. 9. 

18. Where in precipe qued reddat againſt tas, the one plead; that 
the demandant is a baſtard, and the «ther pleads a releaſe in bar, if 
the haftardy be found, and the releaſe not, the plea of baſtardy does 
not go to all, but the other ſhall loſe his moiety, and he who 
pleaded baſtardy ſhall fave his moiety; for in plea real each may 
loſe his part, or ſave his part, per Pritot z but per Mole, 73 
baſtardy found . ſerve. both; quære inde. Br. Baſtardy, pl 
244 cites 37 H. 6. 37. 

19. In treſpaſs the pleading was, that the defendant was a bat- 
tard, inaſmuch as his father and mother vere cc "fins avithin the d. 
grees of marriage, and theref; re xvere diderceu, and there it is: agreed 
by the juſtices, that the divorce a conſanguinitatis makes the 


iTue, had before the divorce, a baſtard, and the divorce ⁊uas pleaded 


avithout fhewrt ing Sead they Were couſins, 4 in what degree, and did 
not plead the record certain, but quod drvorſabant” cauſa conſangum 
prout patet de recorde, and yet well. Br. Deraignment, pl. 10. cites 


8 E. 4. 28. 


(1) Trial. 


Ce. $8 2X. 1, Libro Parliamentorum 2. upon the petition of 


William de Valenciis and his wife, to have the bull of the pope di- 


refed to the archbiſhop of Canterbury allowed for the examination <5 
a ſentence of legitimation of . Dioniſe the ſon Willielmi de Monte 
Caniſio; upon oyer of the bull it. is there ſaid, quod bulla illa 
finaliter tendit ad jus ſucceſſionis hæreditariæ terminandum, cum 
de ſucceſſione hereditaria nemo debeat cognoſcere niſi curia re- 

is, vel curia eccleſiaſtica ad mandatum curize domini regis, & 
etiam ſi bulla procederet, mauifeſte eſſet contra conſuetudinen. 
hactenus in regno uſitatam, & quia dominus rex nuper providit 
quod appellationes non fiant vel cauſæ agentur in curia chrit- 
tianitatis de iis, quæ a Curiis regis. ibi ſunt demandata, propter 
multa inconvenientia quæ exinde ſequcrentur, & etiam quia 
placita de ſucceſſione ita ordinata fe habent, quod primo per 
brevia domini regis incipere debent in curia regis, & de curia illa, 
fi neceſſe fuerit, mitti ad curiam chriſtianitatis, & non e con- 


verſo, & quia multa placita & innumerabilia, temporibus retro- 


aCtis in curia regis placitata, & etiam judicia ſuper eiſdem, red- 
dita irritarentur, & reverſarentur ſi bulla iſta procederit, &c. 
therefore diſallowed. ] | 
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oy {hw it ſhall be tried; and how not; aud 


b * 2m. 


b. GRE -al baſlar dy ought to be tried 4) the biſhop, and not per But ſpec'a! 
vaſtardy 


pais. 18 E. 4. 30.] Pans. 
tried per pals, and not by certificat e of the ordinarv, Br. Baſtardy, pl. 18. cites 21 E. 3. 39. —— 
In battardy ic w2s in ifſue if he was born before the eſpoutuls, or not, and it was tried per pais, and fo “ ſee 
that this is ſpecial baſtardy, which ſhall always be tied per p Partie and general baſtardy by certificate 


of the biſhop. Br. Baſtardy, pl. 17. cites 33 E. 3 E. 31. and 38 Aff. 24, See tit. 
Trial (P) pl. 1. 22, 23. 32. and the notes there. 
* [ 229] 
2. The ordinary cannot try baſtardy, without a command by the B-f re the 
king's wwrit, upon a ſuit in a temporal court. Da. 1. Baſtardy, 55. 0 — 
39 E. % Thorpe. ] give the 
ki ng grit: 


of baſtardy, it ⁊ca: uſed, in this caſe, 77 corite to the biſhop to certify upon this p! lea, and the prelate an- 
jwwered, that they could not anſwer to this writ, &c. and therefore always ſince it has been uſed to Wen re 


this ifue per patriam, and e contra where baſtardy is alledged g generally, and ſo ſprcial &:fardy ſhail be 
tried per pais, and general baſtardy by the biſh-p; per Scroope. Br. Ver; pl. 29. cites 11 Aff. 20. 


[3+ W hen iſſue is joined upon baſtardy bfore it ſhall be awvarded 
to the ordinary to be tried, proclamation fhall be made thereot in the 
ſame court, and after the ihe ſpall be certified into chancery, where 
proclamation ſhall be made once in every month, for three months, and 
after the chancellor ſhall certify it lo the court where the plea is de- 
pending, aud after it ſhall be proclaimed again in the ſame court, that 
all thoſe, whom this plea concerns, ſhould go t9 the ordinary to make 
their allegations. 10 H. 6. cap. 11.3 

[4. If the b;/hop certifies baitardy, wnle/s this comes in at the miſe 3 is in 
of the parties, + {and by proceſs] this is nathing to the purpoſe. 1. 
7 H. 6. 32. K 

In aſſiſe it was agreed, that the afſiſe may find baſtardy by 

verdict againſt the plaintiff or defendant, and this in their verdict 
at large, as it ſeems; but if baſtardy be pleaded, then it ſhall be 
ſent to the biſhop to certify it; quod nota, diverſity. Br. Baſ- 
tardy, pl. 28. cites 8 All. 5, 

6. Mortdanceſtor, the tenant pleaded baſtardy in the demand- 
ant, this ſhall be certified by the biſbop of the diaceſe where the writ 
z5 brought, though the demandant ſaid that multer, and born in another 
dioceſe ; for he may bring his proofs there. Br. Baſtardy, pl. 33, 
cites 25 Aſſ. 7 | 

. Every baſtardy, general or ſpecial, i afſi/e alledged, ſhall be Ia 2% 


Wien by aſſiſe by the law; per Tank. Br. Baſtardy, pl. 36. cites ages” e 
28 Aﬀl. was ot 3 
but the aſ- 


ſiſe awarded at large, there they ſhall not write to tg biſhop to certify it, but it ſhall be tried by che 
aſſiſe. Br. Baſtardy, pl. 38. cites 39 All, 4. 


8, In aſſiſe, they were at iſſue upon ſpecial baſtardy, and it was 
tried by the aſſiſe; and per Tank, every baſtardy pleaded in aſ- 
fiſe {hall be tried per — and becauſe the court faw by inſpec- 

3 tion 


h 
1 
et 


trial thereof, which never was ſeen in treſpals; quod non negatur. 
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tion that the zenant vas within age, ſo that the matter alledged by 

the plaintiff could not be a nient dedit of him, the aſſiſe was taken 

at large, and jir/t inquired of the bar, and further of the ſeiſin and diſ- 

feiſm, and found for the plaintiff, and he recovered. Br. Atlite, 
pl. 351. cites 38 Aſſ. 24. . | 

9. Where writ is to the biſhop to certify whether baſtard or 
mulier, the parol is <v:th;ut day till the bajtardy be certified; for the 
biſhop is judge, and ſhall nat be compelled to any day certain. Br. Baſ- 
tardy, pl. 16. cites 40 E. 3. 39. and 38 E. 3. li. Aſſiſe 30. 

10. In aſũſe, baſtardy was tried by Ne biſhop, in whoſe dicceſe the 
land is, and in time of the vacation of the v:/hoprick, writ thall iſſue to 
the guardian of the ſpirituulties, to certify it; quod nota. Br. Baſ- 
tardy, pl. 39. cites 41 E. 3. 29. 

11. In formedon, baſtardy was alledged in one vhs awas meſrie 
in the conveyance, by which the demandant claimed, and becauſe he 
was dead, and was no party to the writ, it was tried per pan, and not 
by certificate of the biſhop. Br. Baſtardy, pl. 3. cites 42 E. 3. 8. 

[230 12. In aſſiſe, the tenant was alledged t be born at S. in the ſame 
county, out of any e}51/als, where he entitied himſelf as heir; and 
the tenant ſaid that be was barn within the eſpouſals at D. in a foreign 
_ and it was trie dc by the aſſiſe. Br. Baſtardy, pl. 49. cites 46 

1. cui in vita by the heir the tenant pleaded baſtardy ; and the 
demandant alledged ſpecial eſpouſals in another county; judgment if he 
ſhall be received to alledge baſtardy; and the ether alledged that this 
amounted to mulier, priſt quod non, and writ ⁊uas awarded 4 the bi- 
ſhop where the land was, and not where the eſpouſals were alledged. Br. 
Baſtardy, pl. 7. cites 7 H. 4. 7 | 


(L) In what Afions it may be tried. | And how 10 
| muſt be certified. | pl. 3. 


® Br. Baſ- (x, ] T may be tried by the biſhop in an action of treſpaſs, or 


* 


tatay, pl. . . R * 
1 other perſonal action, as well as in actions real. 14 H. 4. 


H. 4. 37 36. + 19 H. 6. 17. b.) | 
f but it | 
ſhould be (26) as in Roll] S. C. ſays nota by Hull, that baſtardy is no plea in treſpaſs, but ſhall con- 
ciude to the franktenement ; for if this ſhall be a plea, then writ ſhall be awarded to the biſhop for the 
But ibid. pl. 41. cites 3 E. 
4. 11. that in treſpaſs they were at iſſue upon baſtardy, and it was tried by certificate of the biſhop. 
Qu 4d nota in attion perfonal. And bid. pl. 42. ſays, note, that at this day iſſue taken of baſtaroy 
in action perſonal ſhall be tried by the biſhop, as well as in plea real; and yet in an ient times it was tried 
by the county ir ation per ſonal, and by the b ſpp in atticn real. Br. Baſtardy, pl. 42. Cites 4 E. 4+ 35. 
+ Fitzh. rial, pl. b. cites S. C. ee tit. Trial (P) pl. 30 & 31. S. C. and the notes 
chere. 


1 Br. Baſl- [z. It may be tried in an 4 ſe as well as in a pracipe quod red- 
tare Fe35+ dat, or other writ in the right. 38 E. 3. 27. adjudged, f 38 Aſſ. 


cites 5. C. : 

r. Cer. 14. adjudged, 27 E. 3. 82. b.] 

tificate de | 
Eveſque, pl. 27. Cites S. C. See tit. Trial (E. a) pl. 1. S. C. and the notes there. 


i I3. Baſ- 


Baſtard. 


C3. Baſtardy ought to be certified under the ſeal of the ordinary ; 
for it is / ſuilicient to be certified under the ſeal of the commrſſary. 
20 i. | | = 

4. Battardy was certified in a replevin, and therefore it ſeems 
that the action is in the realty, and the certiſicate of mulier 
berw-en the plaintiff in the aſſiſe and a ſtranger in the replevin 
was a good eſtoppel betaween the tenant in ie affiſe, who was 4 
Pranger, and the plaintiff in the aſſiſe. Br. Paſtardy, pl. 19. cites 


= 


1. 6 | " 
-. Where a man is a mulier, there mult be a ſpecial baſtardy 
certified; for that the biſhops own ſuch a one to be legitimate; 


per Holt Ch, J. 5 Mod. 420. Mich. 10 W. 3. 


(M) Who ſhall take Advantage of the Trial of Baſ- 
tardy. And of what Trial, and e contra. 


1. IF a man he certified a mulier by the ordinary, this is not any ef= 

toppel, becauſe he may be a bastard by our law notwithſtanding ; 
for it he was born before marriage, and the marriage was * had after- 
wards, the ordinary will not certify him to be a baſtard, but a mu- 
lier. 4 18 E. 4. 29. b. 30. 1 11 H. 4. 84. 18 E. 3. 33. b. 34. ad- 
judged. 30 E. 3. 8. b. 26 Aſſ. 64. 5 7 H. 6. 37. But judg- 
ment ſhall be given in the action in which the certificate is made, 
according to the certificate, 4o E. 3. 40. 30 E. 3. 8. b. adjudg- 
ed. 18 E. 3. 34. admitted, and 34. thereafter adjudg- 
ed. Contra J 7 H. 6. 37. b.) 


& Br. Baſtardy, pl. 19. cites S. C. 
toppel, pl. 73. cites 8. C.— Fitzh. Eſtoppel, pl. 21. cites S. C. 
HBr. Baſtardy, pl. 2. cites 40 E. 3. 39. S. C. | 
C Br. Eſtoppel, pl. 78. cites S. C. 
Baſtardy, pl. 19. cites S. C. — Fitzh. Eſtoppel, pl. 21. cites S. C. 
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Br. Certifi- 
cate de Eveſ- 
que, pl. 1. 
cites S. C. 


Fol. 362. 
— nmmnmndd 
"[ 231] 
+ Br. Baſ. 
tardy, pl. 
43. 8. P. 
cites 18 E. 
4. 28. [but 
miſprinted 
for 29. b. 


30. 

1 Fitzh. 
Ba:tardy, pl. 
6. cites S. 
C. — Zr. 
Baſtardy, pl. 
12. cites 
3. C. 


Br. Certificate de Eveſque, pl. 9. cites S. C. ——Br. Eſ- 


Br. Certificate de Eveſque, pl. 9. cites S. C. Br. 
Br. Baſtardy, pl. 12. Cites 


S. C. accordingly per Tirwhit, and therefore a ſtranger ti this record may baſtardiæ-, him. ——Contra if 
he had been certißed bafard by the biſhop ; this ha eftop .? and ftirangers, for he who is a baſtard 


by the eccleſiaticai law is baſtard by our law. Ibid. 


But Brooke lays, ure of this opinion of 


mulierty ; for Brocke fays, it ſeeins that the ordinary ſhall not certity at the common law by the law of 


the church, but by the law of England. 


And Ruit retinquithed the eſtoppel, and pleaded that he was 


born within the eſpouſals at D. and fo to iſſue. Ibid.——In aſſiſe, batardy was ct iel in a replevin, 


The certificate of mulierty between the plainiitf in the aſſiſe and a ſtranger in the replevin, was a good 
efloppcl betwe'n the tenant in the aſſiſe, ub zwai a flranger, ard the plaint'ff in tre athie; and Brooke ſ s, 
ſee here that the opinion of Tirwiit is not law; tor here it was adjudged a good etoppel. Br, Baitardy, 
Pl. 19. cites 7 H. 6. 37. | 


Writ of en'ry ſur diſſe;/in by the heir. The tenart ſaid that be nas a baſtard, and the other ſaid that 


mulier, and not baſtard, by which it was ſent to the biſhop to certify, and day given to the parties tiil 
now, and the hiſhop certified that mulier, and the demandant prayed jcifin of the land, ard bad it, notwitn- 
ſtanding that Fencot alledged that the uſage had been in all actions, except dower, that the parol ſhall be 
put without day, where it is ſent to the biſhop to certify, &c. and the plea to be revived again by re-ſum- 
mons; and yet non allocatur, but judgment ut ſupra, Pr. Baitard, pl. 2. cites 40 E. 3. 39. 

In mortdanceſtor the tenant jaid that the demardant was born out f any efrujais. The demandant 
faid that this is tantamount as baſtard, whereas he has here certificate of the biſhop that he is mulier, and 


yet the tenant had the plea. Quzere, Br. Baſtardy, pl. 29. cites 11 Atl. 20. 


[2. If between frangers another be tried a baſtard per pais, this Br. Trial, 


pl. q. Cites 


41 Ee 3. 35. 


will not bind him who is ſe tried, becauſe he is a ſtranger to the trial 


84 ; and 


[ 
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231 | =) Baſtard. 


5 wh * and cannot have an attaint. 40 E. 3. 37. b. Doctor & Student 
is. fey. 


tions, but 


milprinted, and ſhould be 40 E. 3. 37. b. + 11. by Finchden ob! ter.] —Fitzh. Trial, pl. 44. cites 


S. C. but S. P. does not appear there. 


[3 But wy it is of kim that is privy to the attaint. Doc- 
tor & Student 68. b.] 
* Fitzh. Lg. If a man be certified a baſtard by the ordinary, he ſhall be per- 


1 * 3 petually bound again 20. all the <vorld to avoid [have] a contrary certifi- 


C. but S. P. cation, aud becauſe it is the higheſt . thereof. Doctor & Stu- 
does not ap- dent 68. and ſhall continue of record. * 40 E. 3. 38. f 11 H. 4. 
pear there. 8. 7 | | | 


— br. 
Trial, pl. g. cites 41 [but ſhould be 40] E. 3. 37 1 8. . 8. P. + Fitzh, 
Baftardy, pl. 6. cites S. C Br. Baſtardy, pl. 12. Cites S. C. — 8. P. by Littleton. Br. Baſtar- 


dy, pl- 43. cite E 25. [29. b. 30. ] 


Fitzb. Baſ- [5. And / if the party, who is certified a baſtard, is a "ok anger 13 
tardy, = the fuit. 11 II. 4. 84.5 


cites S. C 
Br. Baſta cz, pl. 12. cites S. C. 


Fitzb. Tri- [G. [85] If a man be cer? ified a baſtard by the ordinary; in a perſona 


Tn al action, he ſhall be bound perpetually, as well as in actions real. 


10 Hñ. 6. 17. £6 be 6. 18. b.) 
Comm 
Br. Baftardy, fl. 20. cites S. C. ————Br. Villeiwage, pl. 20. cites 8. * General Iſſue, 
pl. 13. cites S. C. 
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See pl. 1. t [/. If a man be certified a mulier by th ordinary, i in an ation 
ard the 
between himſelf and J. S. this Hg nat bind flrangers thereto ; hut 


notes tnere. 


$ There they may ſay that he is a n 23 Aſſ. 5. adjudged. 27 E. 3. 


s t. 582. b. adjudged. ] | 


Vear- book. 
(N) At what Time the Trial ſhall bind. 


1 Ir a man be certified a baſtard, yet this ſhall net bind Before 
judgment, Py thereupon, in an action between him and the 


other. 18 E. 3. 
In treſyaſ., 2. If the 2 be certified a baſtard by the ordinary, yet the 


they were at certificate ſhall loſe its force, if the plaintiff be nonſuit . ; for then | 


— ae the certificate is not of record. 18 E. 3. 34.] 
It was trid 
by certificate f the biſhep, quod nota, in aflim perſonal ; and by the beſt opinion, after the certificate the 


Paintiff may be nn-ſuied; and then per Moile J. this certificate is no conclufuon at all of the baſtardy, _ 


no more tian after diicontinuance. Br. Baſtardy, = 41. Cites 3 E. 4. 11. 


C3. But after certificate of baſtardy in the tenant, if the tenant diet, 
by which the writ abates, yet the certificate ſhall ſtand in force. 18 


E. 3. 34+] 
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Baſtard. 


(0) Baſtardy proved. When. 


232 


. USTUM non eſt aliquem antenatum mortuum facere baſtar- For by the 


dum, qui toto tempore ſus pro legitims habebatur. 8 Rep. 101. 
in Sir Richard Lechford's caſe, cites 13 E. 1. tit. Baſtardy, 28. 


law of Eng- 
land, by 

continuance 
of poſſeſſion, 


and dying peaccably ſeiſcd, he is adjudged heir to his father; and by his dying without iſſue, the muliet 


thall have the land. Ibid. cites S. C. 


2. A man had iſſue by his feme and was divorced, and after he 2 
another feme and had other iſſue ; the firft iſſue ſucd in the ſpiritual 
court to repeal the divorce after the death of his father, and to baſtardize 
the iſſue of the ſecond feme, and he had prohibition ; for the title and 
the deſcent were compriſed in the libel as was agreed there. Br, 
Prohibition, pl. 9. cites 12 H. 7. 24. | 

3. But a ſentence given for a marriage may be repealed after the 
death of the parties, and ſo ex obliquo baſtardize the iſſue. Jenk. 
289. pl. 26. | 

” Ehe rule that a man ſhall not be baſtardized after his death, 
holds only in caſe of baſtard eigne and mulier puiſne, viz. ſuch a 
| baſtard as is born before the eſpouſals of a father and mother, who 
marry afterwards, and ſaid that the rule extended to no other; per 
cur. 1 Salk. 120. pl. 1. Hill, 6 W. 3. B. R. Pride v. Earl of 
Bath & Montague, | 


(P) Where they ſhall take by Grant or Deviſe. 233 


I. L ORD Powis gave certain lands to Themas Gray his ſon, by 
him begotten on the body of Fane Orwell, yet it was a good pur- 
chaſe and gift to Thomas Gray, becauſe it was his known name; 
cited by Dyer J. 3 Le. 49. pl. 69. 

. mitted. 
P. obiter. 


2. H. the 8th ſeiſed of certain lands, by letters patents granted 
them to T. Holt for life, remainder to Fohn Holt his ſon who was in 
truth a baſtard. Dyer thought it a good purchaſe in law, as well 
in the caſe of the king as of a common perſon, and if the king had 
granted the land to John Holt, without naming him ſon, the ſame 
had been a good purchaſe ; but if he had named him John the ſon 

of Thomas without giving him a ſurname, there the purchaſe 


ſnould not be good if he were a baſtard ; becauſe he hath not no- 


men cognitum, as where he hath a ſurname, 3 Le, 48, pl. 69. Mich. 


15 Eliz, C. B. Anon, 


Cites 39 E. 3. 11. 


D. 313. b. 
pl. 95. 
Trin. x4 
Eliz. Gray's 
cale, $. E. 
& S. P. ad- 


8. C. cited per cur. 6 Rep. 77. a. — d. 70. pl. 143. Mich. 22 & 23 Eliz. S. 


A remain. 
der limited 
to R. ſon of 
R. is good 
though he 
be a baſtard, 
if in vulgar 
reputation 
and conu- 
ſance he is 
known by 
ſuch name. 
6. Rep. 65. 
a. 67. a. 


A baſtard ſuppoſed to be the ſun of ſuch a father, is not in law his ſon; but 


when he has the reputation and pretence of being his ſon, that pretence is enough to give the law ſuch 
notice of him, as to enable him to purchaſe by that name; per Holt Ch, J. 7 Mod. 109. Mich. 1 


Ann. B. R. 


3. L. 
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233 Baltard, 
D. 223. pl. 3. L. made a feoffment to his own uſe, and after deviſed that his 


” — feoffees ſhould be ſeiſed to the uſe of his daughter 4. who in truth 


Lingen's Was a baſtard, and yet this is a good deviſe of the land by intention; 


„ ee for by no polübility they can be ſeiſed to her uſe; cited by Dode- 
Cro. E. ridge. Poph. 188. as the caſe of 15 Eliz, D. 323. 

388. in pl. 

= Jenk. 259. pl. 21. S. C. and if the will had directed an eſtate to be made by the ſeoifces to A, 


his daughter, it had been good t-caule of the plain intent of teſtator. 


Confdera- 4. A man cannet raiſe an uſ» to a baſtard by ſuch name, though it 


ton ut rae ; 
ral. Hafen, Comes in the deed oy way of remainder ; agreed. And. 79. Fl. 145. 


will not raiſe Trin. 19 Eliz. Gerard V. V orſely. 


an uſe to a 
datard; for though there is natural affect on between them, vet tne rafſi g the u i a ct) fte 


I, and theretore the uſe ſhail Never ariſe. lenk. 47. pl. 90. D. 374+ pl. 16. S. C. 


5. If A. has iffue a baſtard and mulier both named John, and 
he gives to hrs for: call: e the baſtard ſhall take; but if to his en 
Fobn, the mulier ſhall tac; per Clark J. Mo. 230. pl. 367. ill. 
29 liz. in the exchequer. 
6. If the e of a baſtard prrchoſe land, and dies wither ire. 
Though the Ind cannot deſcend to any heir of the part of: the la- 
ther, yet to the heir of the part of the mother it may; ſo if the 
baſtard was attainz-4 ; for the heirs of the part of the mothe 
not any conveyance by the baſtard. Arg. Noy, 159. in c 
© 234 ] Kigg v. Boratton & Adams. 
ks Fame A. mw: af sf ment ts the uſe cf himſeli for Hes ; aſter to ſuch 
caſe reported 110 or iſſuss of body of M. F. trom elder io elder, as were re- 


by Croke, puted ti be bog f,, A. whether lawful or unlawful; and held by 


the limita- : 
tion was ro afl but Popha: n, chat it is a pvod :2mainder limited to a baſtard ; 


Himfeif for for a ſo in reputation! ſuffices to make him a purchaſor, cites 14 


life ; then of I * 
Ach iNue, 313. and mou Siu 22 Liz. it was held that a man cannot 


&c. who by by Covenant raiſc a ute to a haſt rd, yet by way of limitation of uſe 
Zam ona feoffment he may. Noy, 35. Bladwell v. Edwards. 


ſopp ion 
or inte namen fen i be retute ty be hegotren, &c. no iſſue being born till afterwards ; Gawdy thought 


the 3 mitation go , though the iſſue was vt ir 7 /e itt e ume. lo hem azr-er trac ſuch a remainder 
td a batzrs 1n 1 m. g t de good, becens e is a pr or by: wn, and may be in ©. 2 reputed the ſon of 
other, ut cho: ght it cc * rot be good to a diftard bene ne is born, and ne cannot gain the reputa- 


don or 2 e 1 tre intant of his birth, and if he cant at take hou: he never ſhall after; for the law will 
U ter oer, 4 ite limitation to one and tile ſſues uf hrs body, is always wo be intended /awvful 
„„ 26 aw Wi never regard any other. Fenner J. inclined to that opinion, and ſaid they had 
G aferrrs wilt divers juſtices, and ther the greater opinion of them was, that a r-maind-r te bis firſt re- 
Per ir beſt tas not good: for t e law favours not ſuch a generation, nr ſuffer ſuch limitation 
For the inc nveniencie: t at mig: tai thereupon. Cro. E. 509. pl. 34. Mich. 38 & 39 Eliz. B. R. 
Biodwne.l v. Edwrids. Mo. 430. l. 6c2. S. C, t 
A woman might give lands in frank-marriage with Her baſtard. Noy, 35+ cites Plowden. 


8. If an obligation be made to F. S. f/io & hered: G. S. where 
indeed he is a baſtard ; yet this obligation is good. Bacon's Ele- 


ments, 91. 


. Deviſe to a ſon who is a reputed ſor is good; per Newdigate 


J. 2 Sid. 149. cites a caſe in 1655. Sir Jo. Mitchel v. Sayers. 
10. Illegitimate ſon may take by the name of the reputed father 
after he has acquired a certain name by reputation ; per Raymond J. 


Raym. 412. Mich. 32 Car. 2. B. R. obiter. 
11. In 


Berwick. | 

11. In caſe of a baſtard the reputative name muſt be ſhewn to 
make the grant good. Arg. Parl. Caſes, 222. in caſe of the King v. 
Biſhop of Cheſter and Pierce. 

12. A. deviſed 3000. to all the natural children of B. his ſun by J. 
S. Some were born before, and ſome after. Ld. C. Parker de- 
creed, that the natural children born after the will thall not take 
ſhare of the 3000l. for they cannot take till they have gained a name 
by reputation, and therefore if I grant to the iſſue of F. S. legitimate or 
illegitimate, yet a baſtard ſhall not take. Wms.'s Rep. 529. Hill, 
1718. Metham v. the Duke of Devon. 


For more of Baſtard in general, fee Deſcent, Grants, Yer, 


Crial, and other proper ticles. 


(A) Berwick, 


Ii. BER WICK . is not part of England, nor governed by the 
| laws of England. 7 Rep. 23. b. Trin. 6, Jac, in Calvin's 


Caſe.] 


adjudged, that the plaintiff vil capiat per Breve, becauſe the court here had no o juriſdiction. 
387. cites 2 E. 3. Obligation 15. 


. Habeas corpus was marked to the mayor of Berwick, and he 
was > and and impriſoned for his contempt in refuling to obey it. 
Cited Cro. J. 543. pl. 3. Mich. 17 Jac. B. R. 


. Covenant to repair houſes in Berwick was tried in Northum- 
berland. Lev. 2 52. Mich. 20 Car. 2. B. R. Criſpe v. the 2 25 
&c. of Berwick upon Tweed. 


Sid. 38 1. pl. 14. Jackſon, &c, v. Mayor of 


88. S. C. adjornatur.— 
Vent. 58. S. 


debate, for the plaintiff. 


4. Berwick 2x part of Scotland, and bound by our acti of parliament, 
becauſe conquered in E. 4th's time; but the courſe is to name it ex- 
preſsly, becauſe it is out of the realm, and not like to Wales. Arg. 
Vent. 59. Hill. 21 Car. 2. B. R. in caſe of Criſpe v. the Mayor of 
Berwick. 

5. Berwick upon Tweed is mt within any county, has no fheriffs, 
the mayor there makes, executes, and returns all proceſs, and general- 
ly, their ſuits there are commenced and ended in their own courts 3 
but in a cauſe of land there, if commenced here, there is a ſugget- 


tion on the roll, that breve domini regis ibi non currit, as it is in 
Wales, 


234 


Debt was 
b:ought on 
a bond made 
at Berwick, 
and it was 
Arg. Godb. 


[ 235] 

Raym. 173. 
S. C. reſol- 
ved for the 
plaintiff. 
Mod. 36. pl. 


valcke, adjudged, on great 
C. the court ruled the venire to be well awarded. 
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255 | Beyond Sea. 


Wales, and on this reaſon an attachmer:t could not be granted 
againſt the mayor, becauſe no ſheriff to execute it; but a fh 


was lent. 2 Show. 365. PI. 355 Trin. 36 Car. 2. B. R. the May- 


or of Berwick's cate. 


For more of Berwick in general, fee Trial, and other proper titles, 


(A) What is. And the Effect of Perſons bein 
. beyond Sea. 


8 Rep. no. I. B EIN G beyond ſea will exciſe an heir not coming in to be 
2. Sir Rich- admitted to a * cepyhld,; fo from outlawry ; fo from a de- 


— ſcent that tells his entry ; ſo from a nom-claim on a fine by the com- 
S. C. aa. mon law; per 4 juſtices againſt one. Cro. J. 226. pl. 1. Mich. 


judged. —— 1 
Ju _ 7 Jac. B. R. Underhill v. Kelſey, 


| Cro. J. 101. pl. 32. Mich. 3 Jac. B. R. Whitton v. Williams. But going beyond ſea after the 
fart proclamation made will not excuſe the heir of a copyhold. Ibid. 100. b. | 
It was agreed by tie counſel for the defendant, that if the going beyond fea had been after the deſcent, 
it would have bound the heir. Cro. J. 101. pl. 32. in 3. C. of Whitton v. Williams. So if a 
man be difſeiſed, and afteru ards goes beyond ſea, and a deſcent is caſt afterwards, this ſhall toll his entry. 
& Rep. 100. b. cites Litt. f. 440. * Cited 3 Mod. 224. 


2. A. having iſſue two ſons, B. and C. infants, deviſed to B. 
1col. and made D. executor. B. about 5 years ſince went beyond 
fea, leaving a note that he would not return in 7 years, but it is 
not known if he be living or not. C. as next of kin, ſuggeſting 
B. to be dead, tales out adminiſtration, and brings a bill for the le- 
gacy. Decreed the 100l. and intereſt ſince B. went, to be paid to 
C.—C. giving ſecurity to repay it to B. if he ſhould ever return, 
L 236] which ſecurity is to ſtand for 3 years, and no longer, but the plain- 
tiff's own ſecurity to ſtand for ever. Fin. R. 419. Hill. 31 Car, 

2. Norris v. Norris. 
3. Executcr in truſt being gone a ſoldier to the Indies, and the 


plaintiff making athdavit of it, that he knew not if he was living or 
dead, nor where to find him to ſerve him with proceſs, ordered on 
motion, that though he was 4 1 party defendant, the plaintiff 


e 
might proceed againſt the other defendants without prejudice, for 
not bringing him to hearing, and plaintiff had a decree, Per Jef 
feries, 


Bepond Sea. 


ſeries C. Vern. 487. pl. 473. Mich. 1687. in a note at the end 
of the caſe of Walley v. Whaley, Gaudy, and Warner. 5 

4. Dublin, or any other place in Ireland, is beyond ſea, within 
the meaning of that clauſe in the flatute of limitatiaus per Holt 
Ch. J. Show. 91. Hill. 1 W. & NM. Anon. = 
F. Defendant being beyond ſea did not avoid the fatute limi- 
tations. Show. 98. Trin. 2 W. & M. Hall v. Wyborn. 


ant's being 
beyond ſea 


does not hinder or excuſe the plaintiff for not ſuing within the 6 years. Show. 341. Mich. 3 W. & 


M. Cheveley v. Bond. - 
being beyond lea. 

6. A. who was reſident at Tunis, ſued F. N. at law, and F. N. 
brought a bill againſt A. and had an order, that ſervice on defendant's 
attorney ſhould be good; but defendant's attorney ſhall not be al- 
lowed to anſwer for the defendant without oath, though it was 1n- 
ſiſted that no commiſſion could be fent to Tunis, and that it was 
the ſame as if the defendant lived in an enemy's country; but per 
cur. the Engliſh have a conſul at Tunis, and commiſſions have gone 
there by way of Leghorn, and ſo denied the motion. Wms.'s Rep. 


523. Mich. 1718. Anon. 


(BY Ut Things done beyond Sea. And Pleadings. 


I. IF an obligation bears date at Cane in Normandy, the obligee 

may bring action in England, and declare in Cane in the county 
of S. in a place called Normandy. Quod nota bene. Br, Obliga- 
tion, pl. 87. cites 48 E. 3. 2. 


Rut now 4 & 5 Ann. cap. 16. alters the law in this caſe of the detendant's 
And ſee 5 Geo. 2. cap. 25. as to proceedings in chancery in ſuch caſes. 


But if there 
had been a 
general letter 
of attorney to 
one do appear 
in and de- 
fend ſuits, 
the court 
would have 
ordered ſuch 
attorney to 
appear tor 
the princi- 


pal, and that ſervice on him ſhould be good ſervice, Ibid, 


In debt 1 pes 


an cwbligat ivr 
the defendant 
ſaid that it 
Twas made 
oufter le mere, 


and prayed that the plaintiff be examined, and it was denied per cur. For it was ſaid that becauſe it 
bare date at large, without place certain, it ſuffices, though it was made at Rome, or other place, and 


may be alledged to be made here. Br, Examination, pl. 31. cites 21 E. 4. 74. 


— Windham J. ſaid 


that a bond dated at Paris in France may be laid at Paris in France in Ilingtæn; but where it is dated at 
Paris in France, within the kingdom of France, it is not triable at all; and that fo it had been held by 
good opinion. 2 Keb. 315. pl. 26. Hill. 19 & 20 Car. 2. B. R. in caſe of Freeman v. King. 


2. Debt upon an obligation. The þplainti/ counted that it awas 
made at B, in Kent, where, in truth, B. is in Normandy ultra mare, 
and it was for him to ſerve in the war in France; where it was 
ſaid per Belk. that cauſes of war are determinable before the con- 
ſtable and marſhal ; but there it was admitted, that of deed or con- 
tract made in England for ſervice to be done beyond ſea, or upon the ſea, 
as to go to Rome, or to ſerve as a mariner, &c. the action lies in 


England. Br. Juriſdiction, pl. 15. cites 48 E. 3. 3. 


S. P. and 
the defend- 
ant ſaid that 
no ſuch place 
called B. i- 
the county of 
Kent; and 
therefore 
Brooke ſays 
it ſeems it 
had been 
good to have 


counted at a place called B. in ſuch a vill in the county of Kent, And where the indenture ® was to ferwe 
in the war in France, the party may fſhewv bog he ſerwed there, and the ther may alledge payment wv thout 

ſpring acquittance. Brooke lays, quære if the defendant ſays that the plaintiff did not ſerve him, 
prout, &c. where this ſhall be tried, by reaſon that the act ſhall be done ultra mare. Br. Dette, pl. 46. 


Cites 8. C. Br. Lieu, pl. 16. cites 48 E. 3. 2, 3. S. C. 


3. A bond made in France is ſuable in England. Br. Obligation, 
pl. 7. cites 20 H. 6. 23. and ſays this ſeems [to be] where it does 
not bear date at any place certain. | 


*L 22073 
So a bond 
bearing date 
at Amiens in 
France ma 


be ſued in England, Jank. 10. pl. 18. Cites 6 Rep, Dowdalz's caſt, Where the plaintifi de- 


clered 
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clared on a bond, and ſet forth that it was made at Bourdeaux in France, this court of B. R. never had 
any jarijdifion, becauſe the matter did ariſe in a foreign nation. Carth. 12. in cafe of Jennings v. Han. 
kyn.-— Jenk. 31. pl. 60. makes the difference between Amiens in France and Amiens in regno Fran. 
ciæ; and that in the laſt caſe it cannot be ſued in England. 

Upon a bond which bears date in Normandy a man ſhall not have action here; but in caſe of will 
dated there ard proved bere, it is good. Arg. Godb. 387, 388. cites Teſtament, 16. per Pole. 

Generally ſpeaking the deed, upon the oyer of it, muſt be confiſtent with the declaration ; but in 
theſe caſes prepter necefſitatem, if the inconfiftency be as little as poſſible, it is not to be regarded, as 
where a contra? was of a woyage from Fort St. George to Great Britain, this imports Fort St. George to 
de different from Great Britain. The plaintiff declared that the defendant continued at Fort St. George 
in Indibus Oriental:bus ; and upon oyer of the deed it bore date at Fort St. George, yet it was adjudged 
for the plaintiff. 10 Mod. 255. Trin. 13 Ann. B. R. Parker v. Crooke. | 

But in the declaration a place in Ergliand muſt ve alledged pro forma, to Mod. 255. Parker v. 
Crook. Co. Litt. ſ. 440. 261. b. S. P. Jo. 68. Arg. Godb. 388. cites 1 E. 1 1. 
$ E. 3. 51. and 13 H. 4. 5, & 6. and 6 R. 2. 2. and 20 H. 6. 28, 29. 20 E. 4. 1. 21 E. 4. 22. 
Lutw. 950. Davis v. Yale. Such place ſhall be intended in England, and judges ought to 
maintain the jurildiQioa of the cyurt, if the caſe be not evidently out of the juriſdiction. Lat. 5. in 


Wadg's 


4. In delt upon an %bligation, that the defendant ſhould fet over 1 8d. 
ꝛuages by the day of a ſpire of Calice, he pleaded that he had done it ac- 
cordingly at Calice in the county of Kent ; and Jenney imparled, and 
therefore it ſeems that upon obligation made beyond ſea, the 
plaintiff may alledge the deed to be made at the ſame place in ſuch 
a county in England. Br. Count, pl. 42. cites 15 E. 4. 14. 

5. If a man be bound 7s pay money, or ſuch like, beyond ſea, the 
deed is ſingle, and the condition void, becauſe it cannot be tried 
in England; and where a man pleads a plea triable beyond ſea, 
this is no plea, and the other may demur. Br. Conditions, pl. 
I70, cites 21 E. 4. 10. per Brian Ch. ]. 2 | 

6. A releaſe made beyond fea is void. Br. Trials, pl. 58. cites 
21 H. 7. 33. per Fineux Ch. ]. | 
7. Action upon the cage was brought in London by A. B. that 
whereas he was poſſeſſed of certain ⁊uine, and other ſtuff, and fhexved 
certain in fuch ſhip ad valentiam, & c. and did not fhew place cer- 
fain where he was theresf poſſeſſed, and yet well; and alledged that 
the defendant ſuch a day, year, and place in London promiſed for 1 ol. 
that if the ſaid ſhip and goods did not come ſafe to London, and be landed 
there, that then he ſhall ſatisfy to the plaintiff 100). and that after the 
ſhip was robbed in the trade upon the ſea, by which he brought the ac- 
tion for not ſatisfying, and the ruth was that the bargain was made 
beyond ſea, and not in London; but in action upon the cafe upon 
aſſumpſit, &c. which is not local, the place is not material no 
more than in debt; for he alledged that the ſaid goods in the pa- 
Tifh of St. Dunſtan, in the Eaſt, London, before they were put to 
land or diſcharged, were carried away by perfons unknown, 

&c. and the action lies well in London, though they were loſt 
upon the high fea. Pr. Action ſur le Cafe, pl. 105. cites 34 
8. Oufter le mere is 2 good plea 2p the Ratute of 23 Eliz. 
Skin. 99. Hill. 35 Car. 2. B. R. in caſe of the King v. Hurſt. 

9. A fine was levied ard acknowledged at Orleans in France, and 
was certified and allowed for good by the common law here in 
England. Godb. 252. pl. 359. Mich. 10 Jac. C. B. Coke Ch. J. 
Citzs it as allowed for good law in Sir Robert Dudley's caſe. 

11 10. No 


Bills of Exchange, Notes, xc. 


10. No replevin lies for goods taken beyond the ſeas, though 
brought hither by the defendant afterwards ; per Pollexfen Ch. J. 

Show. 91. Hill. 1 W. & M. Nightingale v. Adams. 

11. If the centraft be laid in London, and a collateral matter, or The plaintiff 
the thing contracted for, be done beyond fea, you need not alledge it might have 
done here, in Warda de Cheap; per cur. Show. 348. Paſch. Wy gy 
JW. & M. Mudge v. Bridges. FR: a £ 


| | Fort St. Da- 
wid's in the Ea Indies, wiz. apud L:ndon, in Paroch, &c. for that was only uſing Lenden, Sc. for a 


place of trial. 10 Mod. 255, 256. Parker v. Crook. 
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For more of Beyond Sea in general, ſee Evidence, Trial, and 


other proper titles. 


Bills of Exchange, Notes, tc. 


(A) What are Bills of F xhange, 


15 DA againſt a merchant upon a 5% by him, payable at the 

feaſt of the purification called Candlemas-Day ; and after judg- 
ment for the plaintiff it was moved in arreſt thereof, becauſe pay- 
ment at Candlemas is not known in our law; but judgment was 
aſſirmed; for that amongſt merchants ſuch payment is known to 
be on the 20th [2d of] Feb. and the judges ought to take notice 
thereof for the maintenance of trathck. Yelv. 135. Mich. 6 Jac. 
B. R. Pierſon v. Pounteys. 

2. A gentleman travelling beyond ſea, for his education, and who 
never was a merchant, draws a bill. He is by drawing ſuch a bill 
become a trader, and within the cuſtom of merchants, as to bills 
of exchange. Show. 125. Mich. 1 W. & M. in cam. ſcacc. 
Witherley v. Sarsfield. 


and ſo a judgment in B. R. was reverſed. 


Brownl. 
102. 8. * 
but ſeems 
only a tran- 
ſlation of 
Velv. 


2 Vent. 
292. 2956. 
Satsficld v. 
Witheriy, 11 
cam. ſcacc. 
S. C. and 
judgment 
accyrdingly, 


Carth. Sz. S. C. fays it was agreed by all the Judgment 


ſhould be reverſed accordingly; and that this was upon conſideration had of che inconveniencies whick 


might enſue, and tlie tulpicion which might increaſe among foreign merchanis upon bills of exck 
it perſons who touk upon themſelves to draw ſuch bills ſhould not be liable to the pay ment 


Comb. 45. S. C. Ibid. 152. S. C. 


3. Goldſmiths bills are governed by the ſame laws as other bills 
of exchange, and every indorſcment is a new bill; per Holt Ch. 
J. 1 Salk. 132. Hill. 5 W. & M. in B. R. Hill v. Lewis. 

4. Caſe upon the cuſtom of merchants, and declares that the de- 
fendant per notam five bill” ſecundum conſuetudinem, promiſed to pay 
Go guineas to the plaintiff, if the plaintiff fpould be married within 2 
months, and avers that he was married, &c. "The defendant de- 

murs. The court inclined againſt the cuſtom, this not being by 
Way of negoclation, but a note to pay money upon a mere contingen- 


CY) 


thereof mume 


Skin. 398. 
pl. 32. S. C. 
and the 
court held it 
to be ill, — 4 
Mod. 242. 
S. C. and 
the plead. 
ings; judge 


* 4 4 <6” whe ee 8 


en eee 


ange. 
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Mich. 2 Ann. B. R. Buller v. Crips. 


ment was cy, Which by this artifice they would make equal with a bond, and 
dea for the not ſet forth any conſideration z and they ſaid it is the duty of the 


zefendantz : - 1 
for to pay Judges to ſuppreſs new inventions, Comb, 227. Mich. 5 W. & 
money upon M. B. R. Pearſon v. Garret. . 

ſuch a con- | | 
tingency, cannot be called trading, and therefore not within the cuſtom of merchants. - 


5. The notes of gol/d/miths (whether they be payable to order or 

to bearer) are always accounted among merchants as ready cſb, and 

not as bills of exchange. Ld. Raym. Rep. 744. at Guildhall, 
Trin. 7 W. 3. Taſſwell & Lee v. Lewis. 

6. A goldſmith's note dor/ed is as a bill of exchange againſt the 
ind:rſor. Ld. Raym. Rep. 743, 744. 7 W. 3. before Holt Ch. J. 
at Guildhall, Taſſall & Lee v. Lewis. | 

7. Bills of exchange at firſt extended only to merchant ſtrangers, 
trading with Engliſh merchants ; and afterwards to inland bills be- 
tween merchants trading the one with the other here in England, 
and afterwards to all traders and negociators, and late time to all 
perſons trafficking or not, per Treby Ch. J. 2 Lutw. 1585. Hill. 8 
W. 3. in caſe of Bromwich v. Lloyd. | 
8. I promiſe to pay the bearer 20l. on demand. Holt Ch. J. ſeem- 
ed to think that this was not a bill of exchange; adjornatur. 12 
Mod. 380. Paſch. 12 W. & M. Carter v. Palmer. 

9. A bill drawn payable to W. R. or order, was ruled to be with- 
in the cuſtom of merchants, and ſuch bill may be negociated and 
aſſigned by cuſtom, and the contract of the parties; and an ac- 
tion may be grounded on it, though it is no ſpecialty. 3 Salk. 
G7. pl. 2. Paſch. 12 W. 3. B. R. Jordan v. Barlow. 
Plainzif e. 10. The plaintiff brought an action on a nate for money payable 
ene to the plaintiff or order, and declared on the cuſtom of merchants, 


cuftom among ; . . - 
merchants in and laid a general indebitatus; and on the general iſſue entire da- 


Leader trade mages were given. The court held that this is not with the cuſ- 


ips th . . 2 
benz tom of merchants, and being no ſpecialty, no action can be ground- 
merchant ed upon it. It was then moved that being void, no damages could 
hened a note he intended given for it; ſed non allocatur; for it is not a mat- 


75 T. . o ter inſenſible, but void in law. 1 Salk. 129. pl. 12. Paſch. 1 Ann. 


order ſo B. R. Clerk v. Martin. 
much, &c. : | | 
that he becomes bound by the cuſtom to pay it ; this judgment was by nil dicit, and error being brought 
in B. R. the counſel would have diftinguiſhed this from the cate of CLRKRK v. MarTIN, which was 
laid generally between all merchants, whereas this is laid as a ſpecial cuſtom in London, and that con- 
felled by the judgment by nil dicit ; but per Holt Ch. J. this cuſtom to oblige one to pay by note with- 
out any conſideration, is void and againſt law; and judgment was reverſed. 1 Salk. 129. pl. 13- 
Paſch. 1 Ann. B. R. Potter v. Pearſon. 2 Lad. Kaym. Rep. 750. S. C. and judgment reverſcd 
accordingly. ———— Ibid. 774. Trin. 1 Ann. BURTON v. SOWTER, S. P. and judgment was ſtay- 
ed after a verdict for the plaintiff. | | h | 

A note was drawn thus: I promiſe to pay to J. S. or order, the ſum of tl. on account cf wine had from 


| Lim; J. S. indorſes the note to B. who brought an action againſt the drawer, and declared on the cuſtom 


of merchants, as on a bill of exchange. It was moved in arreſt of juigment upon the authority of 
CLzezx & MazTrix's caſe; but it was anſwered, that in that cafe the drawer brought the action, 


whereas here it is by the indorſee; and that he that gave.this note did, by the tenor thereof make it af- 


fig nable, or negotiable by the words (or order) which amounts to a promiſe or undertaking to pay it to 


any whom he ſhould appoint, and that the indorſement is an appointment to the plaintiff, The whole. 
court ſeemed clear for ſtaying of judgment, and at laſt took the vacation to conſidec of it. 6 Mod. 29. 
| 1 Salk. 130. pl. 16. S. C. but S. P. does not fully ap- 


pear, ——2 Le. Raym. Rep. 757+ S. C. adjudged per tot. cur. for the plaintiff, 
13 


11. Pay 


Bills of Exchange, Totes, xc. 


21. Pay to me or my order ſo much, is a bill of exchange if ac- 
cepted; and this is the only way to make a bill of exchange, with- 
out the intervention of a third perſon. 
2 Ann. B. R. Butler v. Crips. 


12. 3 E 4 An. cap. . ſ. 1. All notes in auriting made and fign- 
ed by any perſon, Oc. or by the ſervaut or agent of any corporation, 
banker, c. or trader intruſted to fign ſuch notes, whereby they or their 
agents, &c. promiſe “ t9 pay to any perſon, Wc. his, We. order or bearer, 
any ſum mentioned in ſuch nate ſhall be conſirued to be by virtue theres 
due and payable to any ſuch perſon, &c. to whom the ſame is made pay- 
able, | 


1 Salk. 130. pl. 16. Trin. 
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6 Mod. 29s 
Buller v. 
Crips, S. C. 
but S. P. 
dues not ex- 
aCtiy appear. 
A note wrote 
by the plain» 
tiff, and ſub- 
ſcribed by 
the deſend- 
ant, is a 
note made 
and ſię ned 
by the de- 
fendant 


within this act; for the ſigning or ſubſcribing is the lien, and the writing or making is only che me- 


chanical part of it, 3 New. Ab 606. cites Trin. 6 Ann. B. R Aſh v. Baron. 


It was a queſtion whether on this ſtatute the <vart of conſideration of a promiſſory note can be given in 


evidence. 
of a contrary opinion, and that this act only turned the proof upon the defendant, to ihew 


'I'wo judges were of opinion that it could not, but the two Ienior judges and Ld. King were 


that no con- 


ſideration was given for ſuch note, which by the ſtcatute is made evidence, but not concluſi ve evidence of 


the conſideration, G. Equ. R. 154. Mich. 8 Geb. i. Brown v. Marſh. 


13: A note was, I promiſe to pay gol. or render the body of F. S. 
to priſon before ſuch day ; it was adjudged to be no negotiable note 
within the act of parliament, and that an action could not be 
maintained on that note within that law, becauſe the money was 
not abſolutely payable, but depended upon a contingency, whe- 
ther he would ſurrender J. N. to priſon or not; cited per cur. 
2 Ld. Raym. Rep. 1362. as Mich. 1 Geo. Smith v. Boheme. 

14. TI promiſe ts pay to W. lool. in 3 months after date, value re- 
cerved of the premiſes in Rofemarg-lane, tate in the poſſeſſion of T. R. 
Upon a demurrer the court held this clearly a promiſſory note 
within the ſtat. 3 & 4 Ann. cap. g. and judgment for the plain- 
tiff. 2 Ld. Raym. Rep. 1545. Mich. 2 Geo. Burchell v. Slo- 
cock. | | | 

15. Bill drawn on a caſhier of a certain company, and for him to 


*[ 240 ] 
S. C. cited 2 
Ld. Raym. 
Rep. 1396s 
6. E. 
cited 8 Mod, 
262. arg. 
and admitted 
by the other 
ſide. 


2 Ld. Raym. 
Rep. 1361s 


pay out of the caſh of ſuch a company, is not a bull of exchange, Jay's 
and ſuable as ſuch ; for a bill of exchange is not payable out of a Herle, S. C. 
particular find; and ſo a judgment in C. B. was reverſed, and jude- 

8 Mod. 265. Trin. 10 Geo. 1. Jenny v. Heale. A 


B. was re- 
verſed in B. R. S, C. cited Arg. 2 Ld, Raym. Rep. 14382.— 80 a bill drawn vpn B. re- 


guiring him 75 Fay C. 71. every month out of rhe growing jub/iſtance of tbe Huber, and place it to his ace 
count, was reſolved to be no bill of exchange; and to a judgment in C. B. was reverſed. 10 Mod. 294. 
316. Paſch. 1 Geo. 1. B. R. Joſſelyn v. Lacier. — S. C. cited per cur. 2 Le. Ravm. Rep. 1262, 
— 8. C. cited Arg. 2 Ld. Raym. Rep. 1481, 1482. So where it was to pay to C. S. cr order, 
gl, 108. as my quarter's ba!f-fay by advance from ſuch a day to ſuch a day following, was adjudged in 
C. B. a good bill of exchange; and judgment affirmed in B. R. 2 Ld. Koym. Rep. 1481. Patch. 
13 Geo. Mackleod v. Snce & ai'.—-Barnard. Rep. in B. R. 12. S. C. So where it was te pay 
cat of the 5th payment when it ſculd bec:m? due, and promiled that it ſhould be allowed, it was adjudged 
that an action was not maintainable upon this bill, as a bill of exchange. 2 Ld. Raym. Rep. 1563. 
Mich. 3 Geo. 2. Hay dock v. Lynch. 


16. I promiſe to pay to T. 8. gol. if F. S. dath net pay it within 
fix weeks. Action was brought on this note, and verdict was for 
the plaintiff; but judgment was arreſted, becauſe the drawer was 
not the original debtor, but might be a debtor on contingency. Arg. 
8 Mod. 363. Paſch. 11 Geo. 1. cites it as the caſe of Appleby v. 
Riddolph. | | 

Vol. IV. * 


17. There 
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2 Ld. Raym. 
Rep. 1396. 
S. C. Powis 
J. relied 
much upon 
the verdict. 
in this caie ; 
bu: Forteſ- 
cue J. Rey- 
0912s J. and 
Raymond 
Ch. J. were 
ef opinion, 
that if the 
notc was not 
within the 
act, the ver- 
dict could 
not help it; 
but the note 
would be 
within the 
act, or not 


the plaintiff, 
*[241] 


Bills cf Erchange, Notes, et. 


17. There are no preciſe words neceſſary to be uſed in a promiſſo- 
Ty note or bill of exchange. 2 Ld. R. _ Rep. 1397. Trin. 11 
Geo. 1. cites Raft. 338. and ſays that dei rt ſiich a um of money, 
makes a good bill of exchange. 

18. The indorſee brought an action againſt the drawer of a 
note, by which he promiſed te account with T. S. or his order for 50l. 
value received by him, & c. per cur. the ſtatute of 3 & 4 Arn. cap. 
9. was made for the eaſe of trade, and it zs a Ra medial law, for 
which reaſon it ſhall be extended as far as poſlible ; ; therefore the 
words in this note, by which the drawer { om:iſes ts be accountable 
to T. S. r g ol. ſhall be conſirued as a promiſe to pay the money, and 
the rather, becauſe it is to be accountable to T. S. or his order, 
but it is impoſſible for him to account with the indorſce, therefore 
it mult be to pay; befides this muſt be originally either a debt or 
a truſt, and nothing appears in the note to make it a truſt, there- 
fore it muſt be a debt. As to the objection that * the drawer may 
be a factor, and might apply this money for the uſe of the drawee 
the words in this note will not make him a factor, (viz.) I promite 
to be accountable for ſo much money, &c. For the money mult 
be received to account as well as the promile made to account z 
therefore the word accountable in this caſe, ſhall he taken to pay; 
and the difference is, when it is to be accountable for ſo much money, 
value received, and when it is value received au accoiint, or, to account, 
or, as by accaunt, as it is uſual between merchant and factor, or 
lord and ſteward, and it would be dangerous to the credit of thoſe 
notes, if this ſhould not be good; therefore judgment was given 
for the plaintiff. 8 Mod. 363, 364. Patch. 11 Geo. Norris v. 
1 

There is no occaſion for the words C value received to be 
in y bill of exchange itſelf; per cur. obiter. Barnard. Rep. in 
B. R. 88. Mich. 2 Geo. 2. 

20. In cafe for money had and received to the pl. intiff's uſe, 
the defendant pleaded non 8 and gave Dare to ſet off the 
following bill of exchange, directed to J. 5. „ Hir, at fix eveeks 
cc after date, pay to Benjamin Wheatley, Eſq; order, eight gui- 
« neas, for your humble ſervant, John Pierce. 
« 1736.” At the trial it was objected, and agreed to by the court, 
firſt, that this was not a bill of exchange within the cuſtom of 
eee nor could be taken advantag e ſuch, either by way 
of ſet-off, cr by an action brought upon it; nor would it be any 


fort of evidence of money lent, there being 12 confederation either 
appearing an the nate, or offered t9 be proved, and it is nothing more. 


than à bare power or authority to receive fo much for the plaintiff's 
uſe. Secondly, that if it had amounted to a bill of exchange, yet 
the /aches of the defendant, in nat demanding the money, and giving no- 
tice in caſe of non-payment for fo long a time, would effectually diſ- 


charge the plaintiff; and accordingly the plaintiſf had a verdict, 
at the ſittings in C. B. at Weſtminſter, before Ld. Ch. J. Willes | 


after Trin. — 1742. Piercc v. . Wheatley, 


London, Aug. 23d, 
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Bills of Exchange, Notes, æt. 


(8) Demandable 
1 And of whom. 


and payable. When. How. 
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1. CONVENIENT time is according to the uſage of trade $kinn. 410. 


and circumſtances of particular cates; per Holt Ch. J. 
1 Salk. 132. pl. 19. Hill & aP v. Lewis. 


2. The 7ime of receiving money upon a goldſmith's note ig imme 
diately, or elſe it will be at the peril of him who has the note. Fe 
ro delivers over the ncte will not be charged if the goldſmith ful, as 
the drawer of a bill of exchange would be; but the receiver is ſup- 
poſed to give credit to the goldſmith, and the note is looked upon 
as ready money, payable immediately; and if he does not like it, 
he ought to refuſe it, but having accepted it, it is at his own peril. 
— Raym. Rep. 744. Trin. 7 W. 3. at Guildhall, Taftell v. 

CWS. | . 


pl. 6, Hill, 
5 W. & M. 
in B. R. 


the S. C. & S. P. by Holt Ch. J. 


But note, if 
the party to 
whom the 
note is deli- 
vered, de- 
manas the 
money f the 
go\iſmith in 
realonable 
time, and he 
will not pay 
it, it will 
charge him 


who gave the note. Ibid, cites Hill. 1 Ann. B. R. at Guildhall, Hopkins v. Geary. 


3. There is no cuſtom for the proteff of inland bills of exchange, 
nor any certain time aſſigned by the cuſtom for the payment of 
them, thereſore the mowey ought to be demanded in reaſonable time after 
eis payable, and then if it is not paid, the drawer will be charged. 


Sce the ſtatute 9 W. 3. cap. 17. Ld. Raym. Rep. 743, 744. 


Trin. 7 W. 3. Taſſell v. Lewis. | 

4. A bill was made payable 10 days after fight ; Powell and Ne- 
vil J. held, that the day ought to be included, ſo that the day 
whereon the bill was ſhewn, ſhall be reckoned one of the ten. 
But Treby Ch. J. e contra; but notwithſtanding, becauſe his bro- 
thers were of a contrary opinion, he awarded that the writ ſhould 
ſtand, and that the defendant ſhould anſwer over. Ld. Raym. 


Rep. 280. Mich. 9 W. 3. Bellaſis v. Helter. 


[ 242 ] 


S. P. and the 
Ch. J. heid 
at Guildhall, 


that the day 


of fight is to 
be taken ex - 
cluſive; for 
the law will 
not allow of 
fractions in 


a day. Barnard. Rep. in B. R. 303. Hill. 2 Geo. 2. Coleman v. Sayers 


5. A demand of a ſervant of the drawer, who %% te pay money for 
him, is a demand; per Holt. 12 Mod. 241. Mich. 10 W. 3. in 
caſe of the Governor and Company of the Bank of England v. 
Newman. | 

6. An executor gave a legatee a hill on a goldſmith, but the lega- 
tee did not demand the ſame of the goldſmith, and the gold/mth 
breaks, It was held by Ld. Keeper, that the loſs ſhall be to the le- 
gatce; but if he had demanded it in convenient time, and the 
goldſmith had not paid it, but had broke, it would be no payment, 
but legatee might reſort back to the executor for his legacy. And 
it was ſaid in this caſe, that 4 or 5 days ſhould be a conventent time 
for this purpoſe. 2 Freem. Rep. 247. pl. 314. Hill. 1700. Phil 
lips v. Phillips. | | 


| Eives a goldſmith's bill in payment for money, and he that receives the bill never demands it in 3 or 4 


1 2 


S. © cite 
2 Freem. 
Rep. 257. 
pl. 324. 
Trin. 1702s 
in caſe of 
Crawley v. 
Crowcher, 
in which 
caſe it was 
held and ad- 
mitted, that 
if a man re- 
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day: time at the moſt, and afterwards the goldſmith breaks, that this neglect ſhall occaſion the loſs to fall 


upon the receiver ; bur if the gd, breaks in 3 days time, the lots theil fall upon him who gave the 


bill for payment; for although taking a Solaſmith' s bit 1s payment prima facie, yet It i: ſubi-& to 
that contingency, that the bil may be had if it be demanded in 3 days time, and that the Ld, Neeber 
ſaid w2: the practice in Guildhall, when he Practi ſed there but in this caie the plaintiff avas efered 
bis cbe: ce at the geliſmiit s þþ Fo 1 Lade eitter bis meney era oli, and he , and the next day 
the S leſmith b broke, and inerefore the 1015 fell not upon the party who paid the money, but upon the 


plaintiff; for it wa: his ow:: iaulc that he would not take his money. 


7. Time of demand of foreign bills is 3 days, and no allowance 13 
to be made for Sundays and holiday s. 1 Salk. 128. pl. 9. Paſch. 
11 W. z. at niſi prius, per Holt Ch. ]. 13 rt v. Pack. 

83. Three days of grace are allowable by the cuſtom of London, as 
well where bills are payable at certain days after fight, as where it 
is pavable pen fight, per the Ch. J. at Guildhall. Barnard. Rep. 
in B. R. 303. Hill. 2 Geo. 2. Coleman v. Sayer. 

| A queſtion was, whether 3 days of grace in certain are allow- 
able upon inland bills as well as upon foreign ones, or whether only 
a reaſonable time? The common ſcrjcant, and the foreman of the 
jury, ſaid, that the conſtant practice of the city was, to allow them 
in one caſe a as well as the other; upon which the Ch. J. ſaid, that 
then he would not alter it ; though he obſerved, that he remem- 
bered two caſes, one in Ld. Ch. I. Kelynge” s time, the other in 
IL. Holt 5, where they were both of the opinion, that in inland 
bills only it is a reaſonable time; and what that is the jury ought 
to determine. Barnard, Rep. in B. R. 303. Hill. 2 Geo. 2. Colc- 


man v. Sayer. 


(C) Payable to whom. In reſpect of the Words. 
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Adjudged F by "EE bill, or other writing, money be to be paid 79 B.'s 
* order, it is due to B. himſelf, and judgment accordingly. 
1 Geo. 1. 2 Show. 8. Paſch. 30 Car. 2. B. R. Frederick v. Cotton. 

B. RK. 

v. Ormſton, 

Carth. 43. 2. Per cur. a bill of 3 payable to a man and his ord:r, 


S. C. ad- er to his order only, was one and the fame. 12 Mod. 125. Paſch. 
zudged ac- E 
cordingly,— 9 W. 3. Fiſher v. Pomfret. 


S. P. b 
Holt Cb. J. at the Gttings3 in London, 2 Dec. 1696. Comb, 401. Anon. 12 Mod. 309. Mich. 


11 W. 3. S. P. per Holt Ch. J. in cate of Hart v. Ring- 8. F. ese. Comyns s Rep. 76. 
Trin. 12 W. 3. pl. 49. | 


(D) Where there is a Ceſty que Uſe. 


» Show. . BUY L by A. payable to B. 10 the uſe of C.—C. has . an 
58g. pl. 473. equitable right to the money after it is paid to B. and C. 


—— cannot maintain an action agauiſt A. for this money, and ſo B. 
may 


Bills of Exchange, Notes, ec. 


may indorſe and aſſign the bill to any one, and ſuch indorſee may 
bring action againſt the drawer. Carth. 5. Trin. 3 Jac. 2. B. R. 
Evans v. Cramlington. 


per tot. cur. Skinn. 264. S. C. curia adviſare vult.- 
e S. C. in cam. ſcacc. i. R. aitirmed. 


(E) Of Bills payable to Bearer. 


I A By a note under ſeal, promiſed 45 oy to the bearer theres, 
upon the delivery of the note, 1001]: and avers, that it 
was delivered to A. by the bearer thercof, and that the plaintiff 
was fo. The court ſaid, that the perton ſeems ſufſiciently de- 
ſcribed at the time that it is made a deed, which is at its leli- 
very; and by the delivery he expounds the perſon before meant z 
as when a merchant promiſes to pay to the bearer of the note, 
any one that brings the note ſhall be paid; but Jones J. ſaid, 
that it was the cuſtom of merchants that made that pood. Ad- 
jornatur. 2 Show. 160, 161. Paſch. 33 Car. 2. B. R. Shelden 
v. i 
. Ruled, that where a bill is drawn payable to W. R. or 
he. an aſſignee muſt ſue in the ame of him to <vhom it 2vas made 
payable, and not in his own name ; for if the bearer was allowed 
to ſue in his own name, then a ſtranger, who by accident may 
find the note, if loſt, might recover; but if it is made payable to 
W. R. or en there an aſſignee may ſue in his own name, be- 
cauſe the order muſt be made by indorſement, or the like, to ſhew 
the drawer's confent. 3 Salk, 67. pl. 1. Paſch. 9 W. 3. C. B. 
Nicholſon v. Seldnith. 

3. Bellamy gave a bill of exchange payable to N. or bearer ; N. 
went and negatiated with the banz at the uſual rate of intereſt. Af- 
ter this, the bank received 1001. of Bellamy, and after that de- 
manded the“ money due on the bill of a ſervant of B. who did not 
pay it; and after Bellamy failed, and the bank brought an aſ- 
ſumpſit againit N. for the money, and on general iflue a verdict 
for the plaintiff, and a new trial granted, the verdict bei ing againſt 
law; for whatſoever may be the practice among the ba mers, the 
law is, that if a bill or note be payable to one or bearer, and he 
negoti ates the bill, and delivers it for ready money paid to him, 
qwithout any indorſement on the bill, this is a plain buying of the bill ; 
as of tallies, bank-bills, &c. but if it be indorſed, there is a re- 
medy againſt the indorſor. But Holt laid the rule thus: if a man 
gives ſuck a bill for money not due bore without indorſement, it is 
a /ale of the bill. 12 Mod. 241. Mich. 10 W. 3. The Governor 
and Company of the Bank of England v. Newman, 
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Show. 4 
S. . 
IW. & M. 
adjud aged 
accordingly, 


2 Vent. 296. 307. Ctamlington v. 


trial g grant 
ed, becauſe 
the Lank 
having diſ- 
counted the 
bill with 
alk; Wines, 
t was a pur- 
chaſe in 
them of the 
bill: b<fides 
the bis 45 
not received 
at the day 
waen tne 
bill was 
good, 55 : 


B. ſolvent, which delay was laches in the bank. ——- Ld. Raym. Rep. 442. Trip. iW. +. 5. C. 
& S. P'. held accordingly by Holt Ch. J ot that a new trial was granted; but upon a new tial the 


ur found for the plaintiffs, 
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4. If a bill be payable to A. or bearer, it i like fo much money 
faid ts wv e’ en the bill is given, that let what accounts or con- 
ditions ever be between the party wio gives the note and A. to 
whom it is given, yet it ſhall never affect the bearer, but he ſhal} 
have his whole money. 2 Freem. Rep. 258. pl. 324. Trin. 1702. 
in cate of Crawiey v. Crowther. _ | 


(F) Where the Words are Imperfect. 


1. JF Lore to A. B. 20l. to be paid in watches, the action muſt 
be brought for the money, and not for the watches. And. 
117. pl. 145. Hill. 26 Ehz. Anon. 


Brownl.103. 2. Memorandum that I have received of E. T. 7s the uſe of m, 


>. O, but maſter J. S. the ſum of gol. to be paid at Michoelmas fillowing. 


is en a F b 
uad ten The bill was ſcaled, and, being general, charges the ſervant, and 
of Yelv.— no remedy upon it againſt the maſter. Adjudged. Yelv. 137. 


ic. 6 Jac. B. R. Talbot v. Godbolt. 


cordingiy per tot. cur. and this upon conference with, al the juſtices in Fleet: ſt: cet. 


3. But if the bill had recited the repayment to have been to be 
made by his maſter, then, per omnes, the bill would only be a 
receipt, and merely to another's uſe; per tot, cur. and this upon 
conference with all the juſtices in Fleet-itreet, Yelv, 147. Mich. 

6 6 Jac. B. R. Talbot v. Godbolt. 
| 4. I promiſe e account with T. S. or his order, for 50/1. value 
received, per me, &c. Action lies on this note for indorſce againit 
the drawer, on the 3 & 4 Ann.g, 8 Mod. 362. Paſch. 11 Geo. 1, 
Morice v. Lee. | | 


= (G) Drawer. Chargeable in what Caſes. 


I. JF the indorſement be wid, yet he that drew the bill ſhall be 
liable to him to whoſe uſe it was firſt made; per cur. 
2 Keb. 303. Mich. 19 Car. 2. B. R. in caſe of Daſhwood v. 
Lee. | 
2. If the drawer mentions it for value received, then he is 
chargeable at common law; but if no ſuch mention, then you 
mut come upon the cuſtom of merchants only; per Holt Ch. J. 
Show. 5. Paſch. 1 W. & M. in caſe of Cramlington v. Evans. 
> OY 3. Bill of exchange was ndor/ed, yet, if it be not paid, the 
8. C. 2 drawer is liable, and that though he be a gentleman, and no mer- 
Vent. 202. Chant. Cumb. 152. Mich. 1 W. & M. at Serjeant's-inn. Saric- 
ee field v. Witherly. 
5. CG. 4. Pay ta A. or his order, 4ol. and place it to my account, 
value received. The money was not demanded till the ac- 
tion (which was an indi afſuingfit } was brought againſt the 
| | _ drawer, 


| Bills of Exchange, Notes, c. 


drawer, and which was 2 years after the bill given. Holt Ch. J. 


upon conſideration, held that ſuch a note ſhould be deemed pay- 
ment, and that the plaintiff was ſatisfied with the merchant as 
his debtor, if he did not within convenient time reſart back to the 
drawer; and keeping the bill ſo long was an evidence that he 
thought the merchant good at that time, and that he agreed to 
take him as his debtor. Show. I55. Paich. 2 W. & M. Darrach 
v. Savage. | 

5. It the inderſce of a bill accepts but 2d. from the acceptor, he 
can never after reſort to the drawer. Lal. Raym. Rep. 744. Trin. 
7 W. 3. Taſſel v. Lewis. | 

6. A. gave to B. a bill of exchange for value received. B. aſſigns 
11 40 C. for an honeſt debt. C. brings an indebitatus afſumpſit on this 
againſt A. and had judgment; on which A. brings his bill to be re- 
lieved in equity againſt this judgment, becauſe there was really na 
value received at the giving. this bill, aud C. would have no prejudicey 


. #vbo might ſliil reſort to B. upon his original debt. It was an- 


ſwered, that A. might be relieved againſt B. or any claiming as 
ſervant or ſactor of or to the uſe of B. But the chancellor held, 
that C. being an honeſt creditor, and coming by this bill fairly, 
for the ſatisfaction of a juſt debt, he would not relieve againſt 
him, becauſe it would tend to deſtroy trade, which 1s carried on 
every where by bills of exchange, and he would not leflen an 


honeſt creditor's ſecurity. Comyns's Rep. 43. pl. 28. Mich. 


9 W. 3. Anon. 

7. If the party, to whoſe hands a bill of exchange comes, ne- 
glecti to receive the money from the acceptor, there he ſhall not re- 
ſort to the firſt drawer, becauſe he hath relied on the acceptor, 


the firſt drawer being only chargeable by cuftom or contra#t in law. 


12 Mod. 203. Trin. 10 W. & M. at Guildhall, Clerk v. 
Mundall. 6 | 

8. A. drew a bill on B. payable 10 C. in 3 days. B. broke. C. 
kept the bill 4 years, and then brought afſumpſit againſt A. Treby 


Ch. J. held, that when one draws a bill of exchange, he ſubjects 


himſelf to the payment, if the drawce refuſes either to accept or 
pay; but then it the bill is not paid in convenient time, the per- 


1on to whom it 1s payable thall give the drawer notice thereof ; for 


otherwiſe the law will imply that the bill was paid, becauſe there 
is a truſt between the parties, and it may be injurious to com- 
merce if a bill may riſe up to charge the drawer at any diſtance of 
time, when in the mean time all accompts may have been adjuſted 
between them. 1 Salk. 127. pl. 7. Mich. 10 W. 3. at Guild- 
hall. Allen v. Dockwray. 

9. In foreign bills of exchange the proteſt makes the drawer liable, 
and natice ſhould be given of the proteit to the drawer in conventent 
time. 12 Mod. 309. Mich. 3 W. 3. Hart v. King. 

10. It was agreed, that an acceptance or negotiation in England, 
after a bill becomes payable, ſhall bind the acceptor or indorſor, though 
not perhaps the original drawer. 12 Mod. 410. Trin. 12 W. 3. 
in cafe of Mitford v. Walcot. 


1 5 4 | II. A. 
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Bills of Exchange, Notes, æt. 


11. A. draws a bill of exchange in payment, and the party does 
nt call for the money from the drawee in convenient time, and he 
Fails, he ſhall then come upon the drawer. 12 Mod. 509. Paſch. 

13 W. 3. coram Holt Ch. J. at Guildhall. Anon. 

12. The defendant being a captain of a ſhip, took ſeveral goods 
for the uſe of the ſhip from the plaintiff, who ſent his ſervant 
with a bill to him for the money. The defendant orders the ſer- 
vant to write him a receipt for the money, which he did, and 
thegcupon he gives him a note upon a 3d per ſon, payable in 2 bs. 

he maſter ſent ſeveral times to the zd perſon to preſent him the 
8 & but could net get fight of him ⁊0 ey the time at which the 

22ney was payable. The farty breaks, and now this action is brought 
57 the money againſt the captain. All this appearing on evi- 
- dence, and that the captain went to ſea next day after he gave the 
note, Trevor Ch. J. directed for the plaintiff. 6 Mod. 147. Paſch. 
3 Ann. B. R. Popley v. Aſhley. 

13. And per ipſum, if a man gives a note upon a 3d perſon. in 
payment, and the other tales it abſolutely as payment, yet if the other 
knew the 3d perſ;n breaking, or 1 be in a failing condition, and the 
receiver of the note uſes ail reaſonable diligence to get payment, 
but cannot, that is a fraud, and therefore no payment, and here 
wasno laches in the plaintiff; for the party failed before the mo- 
ney was payable, and the captain was gone to ſea, ſo he could not 
come back to him to give him notice. 6 Mod. 147. Paſch. 3 Ann. 
B. R. Popley v. Aſhley. 

14. But if a man takes a note, and after it is payable maler no 
demand, and that he might be paid if he had been diligent enough, 
there if the party, on whom the note is, fails, it is at his peril 
that took the note. 6 Mod, 1475 148. Paſch, 3 Ann. B. R. Pop- 
iey v. Aſhley. 

. bill of exchange be not paid by the indorſor, the drawee 
muſt give notice of non-payment to the drawer before he brings an 
action againſt hin. 8 Mod. 43. Patch, 7 Geo. 1. Lene v. 
Jacob. 


(8). Indorſor. In what Caſes liable. What In- 
| dorſee muſt do and prove. | 


1. Drew a bill of exchange upen B. payable ta C. Then B, 
* accepts the bill. C. indorſes it to D. Now by this in- 
dorſement by C. to D. B. 15 diſcharged of any payms ent as to C. and 
if D. indorſes it over 16 l. then B. is diſcharged of any payment to 
D. But if D. pays the money to E, then D. by this payment be- 
comes again intitled to receive the money of B. and at ſuch time no 
other, whether E. or C. is intitled to bring any action againſt B. 
but D. only. 50 if C. pays the money to D. then B. is diſcharged 
as to D. but C. becomes newly intitled, and B. is again liable as 
to him, but diſcharged againſt D. and E. See Lutw. 835. b. 

B88. b. 1 Jac. 2. in cam, ſcacc, Death v. Serwonters. 
2. Recovery 


+ — 2 wi 28 1 A. es_ERE... 


Bills of Erchange, Notes, XC, 247 


2. Recovery by indorſee againſt the drawer, without ſatisfaftion, 3 Mod. 26, 
was adjudged in B. R. to be a bar to an action brought by him 50 _ _ 
' againſt a mean indorſor;, but this judgment was afterwards reverſed B. K. by 3 
in the exchequer-chamber, Cumb. 4. Mich. 1 Jac. 2. and ibid. Juftices to 
. | 8 3 be a bar, 
32. Mich. 2 Jac. 2. Claxton v. Swift. 


but the Ch. 

. C contra. — 2 Show. 441. pl. 404. S. C. adjornatur. Ibid. 494. pl. 462. 8. C. ad- 
Judged oy 3 judges for the defendant, but revecſcd after wards in Cam. Scacc. Skin. 255. pl. 3. 
Mich. 2 Jac. 2 B. R. the S. C. and the plea culed good by 3 juſtices. 


But Lutw. 878. 882. 
b. S. C. ſays the judgment was now reverſed, Lecauſe there was not any ſatisfaction; for the court 
were of opinion, that this caſe diſters from the caſe of 2 treſpaſſors, and is rather to be reſembled to 2 
debtors by a joint and ſeveral obligation, becauſe by the cuſtom the fiſt drawer of the bill; and every 
indorſor thereof, is liable to the payment or a ſum certaia to the laſt indorſor, though the action be to 


recover by way of damages. 


3. Ruled that where a bill is drawn payable to W. R. or order, 
and he ndor/es it to B. who indorſes it to C. and he mndorſes it to D. 
the laſt indorſee may bring an action againſt any of the indorſors, 
becauſe every indorſement is a new bill, and implies a warranty 
by the indorſor that the money ſhall be paid. 3 Salk. 68. pl. 3. 
5 W. 3. B. R. Williams v. Field. 

4. M. a goldſmith drew 2 Ble n J. S. payable to L. the de- 
fendant, who on the 19th of October in ,⁸o them 79 H. the plain- 
tiff. F. S. accepted the bills, and paid by the order, and on ac- 
count of L. 800/. in money, and gave anther bill for the reęſidue. 
Afterwards, the ſame day, H. the plaintiff, being alſp a goldſinith, 
received money of M. upon other bills, and might have received the 
money on this bill, but did not, for H. did not demand it, and Zh? 
night following M. broke. The queſtion was, whether L. the de- 
fendant, who was the indorſor, is liable? Holt Ch. J. held, that 
by the acceptance of this bill by the plaintiff, the indorſor was not 
diſcharged ; for while the bill is in agitation, every indorſor 1s 
as much liable as the firſt drawer, and cannot be diſcharged by 
the acceptance of the bill, without actually paying of the mo- 
ney 3 but by cuſtom the indorſor is only liable in default of the 
firſt drawer, but if there is any neglect in the inderſee to receive it 
in convenient time, and if within that time the drawer becomes in- 
ſolvent, then the indortor is diſcharged. 1 Salk. 132. pl. 19. Hill 
v. Lewis, | 

three days 


F. Though a bill be <yithout the words (or to his order), yet the 
indorſement of ſuch bill is good, or of the ſame effect between 

the indorſor, and indorſce, to make the indorfor chargeable to 

= indorſee; per Holt Ch. J. 1 Sals. 133. in caſe of Hill v. 
CwWis. 


Skin. 34. 
pl. 11. A non. 
ſeems to be 
S. C. & 

S. P. ge. 
cordingly. 


Skin. 410. 
pl. 6. Hill, 
5 W. & M. 
in B. R. 
S. C. Hole 
Ch. J. ſaid, 
the law had 
not deiined 
what mall 
be a conve- 
nient time 
to demand 
the money 
ON A gold 
ſmith s bill; 
but he re- 
ferred that 
to che judg- 
ment of the 
jury, wha 
were mer- 
chants ; but 
that upon 
foreign bills 
were allowed, 


Though a 
bill, payable 
to J. S. or 
bearer, be 
not indorſe- 
able, yet if 
it be in- 


dorſed, the indorſor ſhall be charged; for every indorſement is as a new bill; per Holt Ch. J. Skinn. 


41 I» pl. 6. Hill. 5 W. & *I. in B. R. the So Co 


6. Blank wmdorſement does not actually transfer the property 
without ſome further act; per Holt Ch. J. 1 Salk. 126. pl. 4. 
Paſch, 10 W. 3. B. R. Clark v. Pigot. | 


12 Mod. 
192. S. C. 
at Guildhall, 


130. pl. 15. 


Paſch. 2 Ann. B. R. Lucas v. Haines, S. P. 
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Becauſe by 7. Ind:r/ce of part of the ſum in a bill of exchange cannot bring 
tis m3 action, Without thewing the other part to be ſatisfied. 1 Salk. 65. 
the detend- 5 P 5 


ant would pl. 2. Mich. 10 W. 3. B. R. Hawkins v. Cardee. 


de ſubject to 


as many actions as the perſon, to whom the note was given, ſhould think fit, and that upon fingle con- 


tract. Carth. 466. S. C. iz Mod. 2 3. Hawkins v. ws S. C. & S. P. —Ld, 
Raym. Rep. 300. S. C. adjuaged per tot. cur. 

[ 248 ] 

42 Mod. 8. If a man z#ndvr/es his name on the back of a bill blank, he puts 
te, tit in the power of the indorice to make what uſe of it he will; 
Pakes, and he may ufe it as an acquittance to diſcharge the bill, or as an 
Mich. 


W. z. . al} ignment to charge the indorſor. 1 Salk. 127. pl. 9. Paſch. 11 W. 


and ems to 3+ at niſi prius, per age Ch. J. r v. Pack. 
be S. C. Ld. Ray m. Rep. 443. Paſch. 1: W. z. S. C. & S. P. accordingiy. 


be in: 9. In cafes of bills _—- at a diſcount, this is the difference; 


— 2 if it be a bill payable 79 A. or bearer, it is an abſolute purchaſe; 


eiſcount, but if to A. or order, and. it is indor/ed blank, and filled up with 


will ſujet an alignment, the indorſor muſt warrant it as much as if there 
the indorſor 


to an ation, had been no diſcount. 1 Salk. 127. Paſch. 11 W. 3. per Holt 
becauſe ir is Ch. F- Lambert v. Pack. 

4 cord:ticnal 

warranty of the bill, and makes a new contract in caſe the perſon, on whom it was drawn, PA not 


Pay. 12 Mod. 244. Lambert v. Oakes.— Ld. Raym. Rep. 443, 444+ S. C. & S. P. accord- 
ingly by Holt Ch. J. 


Io. It was agreed, that an acceptance or negotiation in England 
after a bill becomes payable, thall bind the acceptor or indorſor, though 
not perhaps the original drawer z and for this was quoted Pigot 
and Jackfon's caſe in B. R. Hill. 9 W. 3. 12 Mod. 410. Trin. 
12 W. 3. in caſe of Mitford v. Walcot. | 

x Salle. 136. II. If a man writes on the back of a bill of exchange, this 15 to 
1 S. be paid to J. S. or, the contents of this bill is to be paid to J. S. 
does not ap- and ſets his hand to it, it will be a good indorſement ; per Holt 


Pear. Ch. J. 7 Mod. 87. Mich. 1 Ann. B. R. in caſe of Eaſt v. Ef- 


3 Salk. 400. 
5. C. bot ſington. 


8. P. does not appear. | | 
12. A. dranvs a bill up:n B. who had effects enaugh in his hands 


to anſaver the bill, which ſome time after ts proteſted, whereupon 
the bill is 114 wed to A. the drawer, who brings an action as indorſce ; 
per Parker Ch. J. at niſi prius, there being effects, the acceptance 
was not «p59! the honour of the dranver, and ſo the action is well 
brought; for when a merchant draws a bill on his correſpondent, 
who accepts it, this is payment; for it makes him debtor to an- 
other perſon, who may bring his action; fo this is a payment, as 
may be ſet of upon a former 3 and pleaded in bar of ſuch 
action: but if there were 5 Fel, the action would not lie, for 
it would have been an acceptance upon honour only, and the mo- 
ney would be recovercd only to be recovered again. 10 Mod. 36. 
Trin. io Ann. B. R. Louviere v. Laubray. 

13. If a note be payable to a feme ale, or erder, and ſhe after- 
wards marries, her huſband is tlc proper perion to indorſe this 

note; per Parker Ch. J. 10 Mod. 246. Trin. 13 Ann. B. R. 
| 14. A. 
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14. A. gave a promiſſory note, payable 79 B. or order. B. aſſgns 
it to C. and C. aſſigns it to D. without ſayiug to him, or order. 
Reſolved per tot. cur. that this is good; for if the original bill 
was alſignable, (as it will be if payable to one, or his order,) then 
to whomſoever it is aſſigned, he has all the intereſt in the bill, 
and may aſſign it as he pleaſes : for the aſſignment to C. is an abi 
ſolute aſſignment to him, which comprehends his afhgns, and 
therefore nothing is done when the bill is aſſigned but indorſing 
the name of the indorſor, upon which the indorice may write 
what he will, and at a trial when the bill is given in evidence, the 
party may hill up the blanks as he pleaſes. Comyns's Rep. 311. 
pl. 168. Mich. 5 Geo. 1. C. B. Moor v. Manning. 
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The queſ- 
tion was, 
whether 
tuch in- 
dorſement 
by C. to D. 
will amount 
to a new bilf 
to charge 
the indoclor? 
Dubitatur & 
adj ornatur. 
Comb. 176. 


Mich. 3 W. 


& M. in 
B. N. 
Duckman- 


nec v. Keckwith. 


15. guldfmitÞ's note was given in part of payment of money on 
a Saturday, but was nt Her -d to the drawer till Monday morning 
after, when the ind; fee ſent the nat? by his ſervant ts the drawer 
avithout any order to flay, but only to demand the maney ; and the ſers 
vant accordingly offered the note to. the caſhier of « the drawer, who 
cancelled it, and defired the ſervant to call again in half an hour, for 
that the drawer was gone to the bank to receive money. 'The 
ſervant went away, and returned within the time, and afterwards 
called twice more, and then went to his maſter, and told him the 
gold{mith could not pay it; whereupon the maſfer went himſelf, 
and finding the note cancelled, ſo that he had no remedy, he pro- 
cured a new note of the fame? does with the f note, and for the 
ſame ſum. This is no new credit given to the drawer, but that 
the indorſor is {till liable. 9 Mod. 60. Mich. 10 Geo. 1. Mead 

. Caſwell. 

16. 9 & 10 . 3. cap. 17. puts inland bills of exchange upon 
the ſame footing with foreign bills, where the money is recover- 
able by the cem among merchants upon | /gning ſuch bills, and the 
ſtatute 3 & 4 Anne, cap. q. puts , Sromiffory notes on the ſame foot— 
ing with inland bills, and enacts, that he 4 a/jignee or indorſee may 
maintain an action againſt the drawer or indorſor, and recover da- 


. mages, Wc. and ere it was inſiſted, that an action of debt 


will not he, becauſe damages are never recovercd in debt; but 
per cur. if plaintiff had declared on an debitatus afſumpſit, he 
might have recovered in damages. 8 Mod. 373. Trin. 11 Geo. 1. 
Welſh v. Creagh. 

17. Action was brought againſt the indorfor -f a promiory note, 
and the plaintiff had judgment, 8 Mod. 307. Mich. 11 Geo. 1. 
Elliot v. Cowper. 


(1) Acceptance. What is a good Acceptance. 


1% 2 bill of exchange be tendered, and the party ſubſcribes 
accepted, or, accepted by me A. B. or, being in the exchange, 

ſays, 1 N the bill, aud avill pay it according to the contents, this 
amounts, 
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® 2 Show. 
$. pl. 5. 
Paſch. 30 
Car. 2 
B. R. Fre- 


deri ck v. 


Cotton, S. P. 


reſo ved. 

L 250 
Le. Raym. 
Rep. 175. 
e. & 

S. P. ad- 
mitted, and 
judgment 


for the plaintif, 


12 Mcd. 
410. Trin. 
12 W. 3. 
. 
Jucged for 
1 E plz! nt! ft. 


Ld. Raym. Rep. 574. S. C. adjudged. 
2 Mod. 212. Mich, 10 W. 3. Jackſon v. Pigot. 
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amounts, without all controverſy, to an acceptance. Molloy, 
lib. 2. cap. 10. ſ. 16. | 

2. A {mall matter amounts to an acceptance, fo that there be 
a right underſtanding between both parties; as, leave your bill 


with me, and I will accept it; or, call for it t;-morrow, and it ſhall , 


be accepted, that does oblige as effectually by cuſtom of mer- 
chants, and according to law, as if the party had actually ſub- 
ſcribed or ſigned it (which is uſually done), Molloy, lib. 2. cap. 


$0.i1. 20. 


3. But if a man ſhall fir. leave your bill with me, I ill look over 
my accounts and books between the drawer aud me, and call to-morrow, 
and accordingly the bill ſhall be accepted, this ſhall not amount to a 
compleat acceptance; for this mention of his books and accounts, 
was really intended to fee if there were effects in his hands to an- 
ſwer, without which, perhaps, le would not accept of the ſame; 
and fo it was ruled by Ld. Ch. J. Hale at Guildhall, Molloy, lib, 
2. Fap. 10. f. 20. 

4. Where a bill of exchange is payable “ 7 A.'s order, that is 
to himſelf if he makes no order, and if the party wnderewrites the 
bill, viz. preſented ſuch a day, or ly the day of the month, it is 
ſuch an acknowledgment of the bill as amounts to an acceptance ; 
per Holt Ch. J. and this by the jurors was declared to be common 


practice. Cumb. 491. per Holt Ch. J. at the fittings in London, 


2 Dec. 1696. Anon. 

5. Acceptance of bill upon two by ne partner, binds both if it 
concerns the joint trade; but otherwiſe if it concerns the ac- 
ceptor only in a diſtinct intereſt and reſpect, 1 Salk. 126. pl. 3, 
Hill. 8 W. 3. B. R. Pinkney v. IIall. 


S. P. by Holt Ch. J. 12 Mod. 345. Mich. 11 W. 3. Anon. 


6. Bill drawn by A. on B. and B. accepts it by indorſement, 
thus, (I ds accept this bill, to be paid ha if i in money, and half in 
bills }). It was alleged, that B.'s writing on the bill was ſufficient 
to charge him with the whole ſum ; : but it was proved by divers 
merchants, that the cuſtom among them was quite otherwiſe, 


and that there might be a qualification of an acceptance; for he 


that may refuſe the bill totally, may refuſe it in part; but he to 
whom the bill is due, may refuſe ſuch acceptance, and proteſt it 


ſo as to charge the firſt drawer, and though there be an accept- 


ance, yet after that he has the ſame liberty of charging the firſt 
drawer as before he had. Cumb. 452. Trin. 9 W. 3. B. R. 
Petit v. Benſon. | 

7. Acceptance after the time of payment elapſed, and a promiſe then 
to pay the money ſecundum. tenorem billæ præd' is good, and 
amounts to a promiſe to pay the money generally. 1 Salk. 129. 
pl. 11. 12 W. 3. B. R. Mitford v. Wallicot. 


It amounts to a promiſe to pay the money pre- 
Carth. 459. S. C. and as for the 


words, fecundum tenorem & effectum billæ, the effect of the bill is the payment of the money, and 
the cay of payment; or, at the moſt, it is only ſurpluſage in the declaration; and judgment for 
kole * +4, ig}. cores Ld. Faym. Rep. 3 26 5 Js Co adjud ved for trie plaintiff, 


8. It 
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8. If bill be drawn on one at Amſterdam, and he does not care 
to accept it, but gets one here to do it, the party need not acquicice z 
but if he does, the party here is bound; per cur. 12 Mod. 411. 
Trin. 12 W. 3. in caſe of Mitford v. Walcot. 
g. A bill of exchange was directed to A. or in his abſence to 
B. and begun thus, viz. Gentlemen, pray pay. Thie bill was ten- 
dered to A. who promiſed to pay it as ſoon as he thould fell fuch 
goods. In action for non-payment, it was objected that this was 
a conditignal acceftance ; but here the action being by an execulor, and 
upon debt laid to be due to teſtator, Holt Ch. J. held it neceſſary 
to prove that the acceptance was in the teflater s life-time. 12 Mod. 
447. Paſch. 13 W. 3. Anon. 
10. Bill of exchange may be accepted by parsl, but not transferred 1 Salk. 130. 
otherwiſe than by writing on the back, and that transfers the pro- Pl- 14. S. C. 
perty by the cuſtom of merchants. 7 Mod. 87. Mich. 1 Ann. —— 9 


B. R. Eaſt v. Eſſington. and ſeems 


admitted. 
3 Salk. 400. S. C. but S. P. does not appear, S. P. by Holt Ch. J. as to the acceptance, 
12 Mod. 345. Mich. 11 W. 3. Anon. | 


= 


11. A foreign bill was drawn on the defendant, and being re- 
turned for want of acceptance, the defendant ſaid, that F the bill 
came back again he would pay it ; this was ruled a good acceptance. 
3 New Abr. 610. Cites Mich. 6 Geo. 1. B. R. Car v. Cole- 
man. 

12. The drawee wrote a letter to him in w hoſe favour the bill 
was drawn, that F he <vculd let him write to Ireland firſt he would 
Hay him: and this was held a good acceptance. 3 New Abr. 610. 
cites Mich. 12 Geo. 1. coram Raym. Ch. J. at niſi prius. Wil- 
kinſon v. Lutwich. 


(K) Acceptor. Liable in what Caſes. 251 1 


1. A CCEPTOR of a bill TW for a ſum won __ gaming more 5 Mod. 175. 
than the ſtatute allows, may plead the ſtatute againſt OE 
gaming againſt the perſon himſelf, but not perhaps againſt any in- 8 


dorſee for value received. Carth. 356. Trin. 7 W. 3. B. R. 3 
1 Salk. 344. 


Huſſey v. Jacob. 11. 8 
held eee Mod. 96. e. „ tall 


2. It was agreed, that an acceplance or negotiation in England 
after bill becomes payable, ſhall bind the acceptor or indorſor, though 
not perhaps the original drawer. And for this was quoted Pigot 
and Jackſon's cafe in B. R. Hill. 9 W. 3. though it were an ac- 
ceptance to pay juxta tenorem bilP prod? as here z Arg. 12 Mod. 


419. Trin. 12 W. 3. Mitford v. Walcot. 
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Lutw. 896. 
a. 899. as 
Lewin v. 
Brunetti, in 
the exche- 
quer cham- 
ber, S. = 
and after 
ſeveral ar- 
guments, 
judgment 
was afirm- 
ed, Pollex- 
Fi Ch. J. 
kefitante, 


[252] 


per cur. 
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(L) Where the Acceptance is for the Honour of 


the Drawer or Indorſor. 


I. JN caſe upon a bill of exchange, the plaintiff e? erh a cu 
tem inter mercatores & alias perſonas, that if a bill is indorſed 
and accepted by a perſon upon whom it is drawn, if any other 
merchant will pay the money to the indorſce, for the honour of 
the indorſor, then the firſt drawer is chargeable to him; that F. 
the defendant drew a bill upon J. S. for 1001. payable to J. D. 
that J. S. accepted the ſaid bill, and J. D. indorſed it to M. L. 
and that R. the plaintiff paid the money to the ſaid M. L. for the 
honour of the ſaid J. D. the indorſor, and that thereupon F. the 
drawer became liable to him, but .had not paid the money, ad 
damnum, &c. The plaintiff had judgment by nil dicit, &c, but 
it was reverſed upon a writ of error in the exchequer cham- 
ber, becauſe the cu/tcm awas laid too general; for it extended not 
only to merchants, but to all other perſons whatſoever. Lutw. 
891. a. 892. b. Mich. 2 Jac. 2. in Cam. Scacc. Fairly v. Roch. 

2. R. drew a bill of exchange on S. payable to B. S. refuſed 15 
accept it, whereupon B. proteſted it. L. fer the honour of R. gave 
a nite to þay the meney at the day, if not paid by R. Afterwards B. 
indarſed L. i nete to C. for value received ; C. in like manner inderſed 
it t D. and he to E. and he ts F. all for value received. At the 
day of the return S. ill refuſed to accept the bills, whereupon L.'s 
bill was protefled. Then M. & N. heat ing of the proteſt of L's bill, 
pay the money for the honour of B. But in ation by M. & N. wind 
L. the declaration does net ſay that they paid it to li. nor to <uhom they 
paid it, but only generally that they paid it. "This matter was af- 


ſigned for error, and that tor what appears it might be paid not to 


F. the laſt indorſee, to whom alone it was due, but to another, 
and if fo, the defendant remains ſtill liable as to him. But per 
cur. aſter verdict, it ſhall be intended that the payment was to the 
Tight perion, clpeci; ally it being laid to be ex parte of the plaintiff, 
which could not be if it had been paid to a ſtranger z and fo judg- 
ment in B. R. was affirmed in Cam. Scace. Carth. 129. Paſch. 
2 W. & M. Brunetti v. Lewen. . 

3. If A. drutus a bill n B. vhs awitl not accept it, and C. oſters 
to accept it for the honour of the drawer, the drawer need not ac- 
quieſce, but may proteſt; but if he does acquiz/ce, C. is bound; 
12 Mod. 410. Trin. 12 W. 3. Mitford v. Walcot. 


[(M) Time of Demand and Proteſting. 


1. A Draws a bill upon B. to the uſe of C. Upon non-p2y- 
ment C. proteſis the bill. He cannot ſve A. unleſs he 


gies Lim notice that the bill is proteſted, for A. may have the 
| cticcas 


6 


PA ww mo 


© *©3 
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effects of B. in his hands, by which he may ſatisfy himſelf. Vent. 
45. Mich. 21 Car. 2. B. R. Anon. 

2. After verdict it was moved for a new trial, that the proteſt 
aba, not on the day the money became due ; but T wiſden J. ſaid it had 
been ruled, that if a bill of exchange be denied to be paid, 
the proteſt muſt be in a reaſonable time, and that is within a fort- 
night; but that the debt is not loſt by not doing it by the day; and 
a new trial was denied. Mod. 27. pl. 72. Mich. 21 Car. 2. B. R. 

Butler v. Play. 

3- Time of proteſting bills of exchange to make the Se li- If a bill be 
able, is * at the end of 2 months. Cumb. 152. Mich. 1 W. & 54 _ = 
M. in B. R. Sarſefield v. Witherly. 0 e 

day of pay- 
ment. If at Agbt, then at the 3d day of grace, and a bill »-gotiated after day of payment, is as a bill 
at ſight ; agreed by merchants. Show. 162. Trin. 2 W. & M. in caſe of Dehers v. Harriott. 

This was ſaid by merchants to be the cuſtom of France, and that in Holland it muſt be in fe 
many poſts. Show. 165. 


4. A bill of exchange is made payable to A. A. indorſes it to 
B. B. indorſes it to C. the bill is preteſſed for non-payment ; B. 
may bring an action on this bill, n9/with/tanding his indorſement. 

Show. 163. Trin. 2 W. & M. Dehers v. Harriott. 

5. Some merchants ſaid, that if a bill be negotiated by indor/oment 
after the bill is payable, there is no need Ha proteſt at all. Others, 
that a proteſt muſt be in ſome convenient time. Show. 164. Trin. 

2 W. & M. incaſe of Dehers v. Harriott. 

6. All the merchants agreed, that if a Bil is ff, and the drawer 
might be reſorted to for a new bill, then no proteſt could be ypon 
a copy ; but where a bill is loſt, and no new one can be had, and 
the party did not inſiſt to have the original bill, but refuſed pay- 
ment for another reaſon, there ſuch proteſt made upon a copy for 
non-payment is good. Show. 164. Trin. 2 W. & M. in cafe of 
Dehers v. Harriott.. 

7. If there be no zcchdent happening or intervening by the 72 Mod.rs, 
party's breaking, &c. the drawer is chargeable, though "the Pre- 5 
ſenting and proteſt of the bill were after the day ; for by the law of adjudged for 
merchants it need not be tendered within the time; per Eyre J. the plaintiff. 
and not denied, and judgment pro quer. Show. 318. Mich. 7 2 7. 
3 W. & M. Mogadara 1 | if he do not 


tender and 
proteſt at the day, and there be a break in the mean time, the pry loſes his money; ſecu, if no par- 
ticular damage. Show. 319. Mogadara v. Holt, 


8. Indorſee of foreign bills need not demand payment till the Skin. 410, 
three days allowed are expired, and after the 3 days the indorſee 41. gg 
may proteſt it; and it ſeems the ſame time of 3 days ought to be & +, oo 
allowed for inland bills; per Holt Ch. J. 1 Salk. 132. Hill & al B. N. the 
v. Lewis. 3 8 

8 Holt Ch. J. but for 2 x goldfmith' s bill he ſaid he did not know any dcfinite time. 


9. Ihe cuſtom of merchants is, that if B. upon <vhom a bill ( 253 
of exchange is drawn, abſconds before the day of payment, the man 


to whom it is payable may protell ity to have better ſecurity for 
| the 
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the payment, and to give notice to tlie drawer of the abſconding 
of B. and after the time of payment is incurred, then it ought 
to be proteſted for non-payment the ſame day of payment, or after 
it ; but no protcit for non-payment can be before the day that it 
is payable. Proved by merchants at Guildhall, Trin. 6 W. & M. 
before Treby Ch. J. and the plaintiff was nonſuited, hecaute he 
had declared upon a cuſtom to proteſt for non-payment before the 
day of payment. Ex relatione M'ri Viace, Ld. Raym. Rep. 743. 
non. 
10. In caſe of foreign bills of exchange the cuſtom is, that 3 
days are alluued for payment of them; and if they are not paid 
upon the laſt of the aid days, the party ought immediately to 


proteſt the bill, and return it, and by this means the drawer will 
be charged ; but if he docs not proteſt it the laſt of the 3 days, 
which are called the days of grace, there, although he upon whom 


the bill is drawn fails, the draw cr will not be chargeable for it 
{ſhall be reckoned his folly that he did not proteſt, &c. but if it 


happens that zhe /a/? day of the ſaid 3 days is a Sunday or great Ho- 


day, as Chriſtmas-day, &c. upon v. rhich no money uſed to be 
paid, there de porty 67090 t to demand the money upon the 2d day, and 
if it is not paid, he ought to proteſt the bill the ſaid 2d day, 
otherwiſe it will be at his own peril; for the drawer will not be 
chargeable. Merchants in evidence at a trial at Guildhall, Trin. 

W. 3. before Holt Ch. J. ſwore the cuſtom of ee to be 


ſuch, which was approved by Holt Ch. J. Ld. Raym. Rep. 743. 


Taſſall & Lee v. Lewis. 
11. If a foreign bill be drawn on an Engliſh merchant, pay- 


able at ſo many days ſight, though the days incur without any no- 
tice given to the party on bon it is draw n, yet that bill, according 
to the cuſtom of merchants, iay be proteſted, and thereby re- 
courſe had to the firit drawer for the money, which Holt Ch. J. 
thought unreaſonable, becauſe the drawer ought not to lie at the 
mercy of him that has the bill, &c. Cumb. 451. Trin. nd 3. 
B. R. Anon. 

12. If a bill be drawn for like value received, and this is pro- 
teſted, an indebitatus ofjumpit lies againſt the drawer ; ; per Shower. 
Cumb. 451. Trin. 9 W. 3. B. R. Anon. 

13-9 10 V. 3. cap. 17 7 75 I. All inland bills of exchange of 
gl. or upwards, in which the value ſhall be expreſſed to be received, 
drawn payable at a certain number of days, Sc. after the date ae 


cf, may after acceptance 4 which ſpall be by underwriting under the 


rty's hand ), and the expiration of 3 days after the ſame fhall be duc, 
be protefled by a notary public, or, in default of ſuch notary public, by 
any other ſubſtantial perſ5n of the place before 2 witneſſes, rejuſal or 


neglect being fir/? made of the payment. 
14. S. 2. Which protefl ſhall be nitified within 14 days after to 


the party from whom the bills were received, wwhs ( upon producing 
ſuch proteſt ) is to repay the ſaid bills with interef aud charges from 
the proteſting ; for which preteſt there fhall nat be paid above Gd. and 
in default of ſuch proteſt, or due notice within the day limited, the per- 


for fo failing ſpall be liable to all cofts, — and intereſt. 4 
8 15. 


kW, ww TT” ww 


15. A bill of exchange was proteſted, and %, and action 
brought againſt the drawer; and it was proved, that e defendant 


bad owned he had drazon the bill, and held good by Holt; and he 


ſaid, that this being an evt/and:/b bil, the dra“ wer Was made hable 
by the proteſt; but ne proteſt neceſſar: y 772 caſe of an inland bill; and 
that to "ke a bill payable to one's order, .was the ſame as if it 
were to him or-order ; and he ſaid, that it deſendant could make 
it appear that he was 5 any damage for wart 3 notice of the pro- 


4eſt, as if drawee had failed in the mean time, &c. it would be in- 2541 
* 4 


cumbent upon the p/arntif to prove netice given of the proteſt in con- 
ve nien time. 12 Mod. 309. Mic h. II W. z. mar 

16. If a bill be accepted at Amjlerdauin, and us houſe named evhere 1 Salk. 129. 
the payment is to be, the party need not acquieſce to it, but may Pl. 27. S. C. 
proteit the bill; but if he will a acquieſce, it is well enough; 3 
per Cur. 12 Mod. 410. Trin. 12 W. 3. in caſe of Mitford v. appear. 


W b 
. All the d oe rence between fereigu and inland bills is, that 6 og. 80. 


A bills muſt be proteſted before a public notary, before the S. P. but 
drawer may be charged; but inland bills need no proteſt 3; per no by the 
C 24. GY 10 


Holt Ch. J. 6 Mod. 29. Mich. 2 Ann. B. R. in c i Buller „ 


V. Crips. a proteit is 
directed in 
caſe of inland bills; but that is only for the benefit of the dranver, to gies e ee notice that the bill is 
x:t accepted, er accepted ard nit aid; and the dams res in the aid ! far tate are only meant of damage 
by being longer kept out of his money 4 n . of drawee than the tenor of the bill purported, 


and not of dame iges for the original debt. ich. 2 Ann. B. R. Brough v. Perkins, 3 Salk. Ce. 
J. 6. S. C. | 

ln ixlaxd as well as forcign bills of exchange, the perſon to whom it is payable mut give convenient 
n:tice of non-payment ta tie Urawer ; 1 for if by his delay the drawer receives prejudice, the plaintiſt ſhail 


not recover. A pro A on foreign bills was part or its conſtitution. On inland ls a protele is ne- 


ceilary by g S 1G FH. z. 17» but was nut at common Jaw; but the ſtatute does not talce away the 
plaintiit's action for want of a protect, nor does it make ſuch want a bar to the plaintift s 2 ; but 
this ſtatute ſcems only, in caſe there be no proteſt, to deprive the plaintiff of damages or interiſt, and 
to give the drawer a remedy againſt him for damages if he 3 no proteſt. 1 Salk. 131. pl. 17. 

Mich. 2 Ann. B. R. Borough v. Perkins. an; Sal k. 69. pl. 6. 5. C. held by Holt Ch. . and 
Powell J. accordingly, and that ſince that ſtatute a proteſt was never ſet foith in the declaration. 
6 Mod. 80. S. C. and Holt tale that the act way very obſcurely and doubtfully pe ane d, and that they 
ought not, by conſtruction upon ſuch an act, to ks away a man's right ; to which the whole court 
agreed, ———=2 Ld. Raym. Rep. y92. Biuugh v. ParKings, S. C. according to 3 Salk, 69, ſupra, 


and ju ds ment in C, B. armed. 


7 


18. 3 © 4 Ann. 00. g. fe 4+ Ii cafe the party 27 whom an inland 
bill of exchange ſhall be drawn, ſball refufe to accept the fame by un- 
derauriting the ſame, the party 7o 21 Pagan /hall cauſe fuch bill 
{9 be proteſted for non- acceptance, as in caſe of foreign : bills, for which 
pr 750 ſhall be paid 24. and no more. 

» S. No ſuch proteſt fhall be necefjary for non-payment, une 
the _ be expreſſed in 2 a bill to * received, and unleſs the bill Fe 
drawn for 201. or upwards, and the proteſt ſhall be made for non= 
acceptance by perſons appinted. 

20. S. 7. If any perß 2n accept ſuch bill of exchange in fatisfaftion 
ef any former do! 17 7 the fume ſhall be eſteemed a full payment, Us he 
dith net his endeavour io get the ſame accepied and paid, and make His 
Froteſt for non-acceptanece or nim-payment. 


Voi. I © U 
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(N) Actions. What Actions lie. 


3 12 . A N action of debt will not lie n a bill of exchange accepted, 
2 J. as againſt the acceptor; but a /pecial action of the caſe mult be 
brought againſt him; becauſe the acceptance does not create 3 


Niilron s 
Tate, late duty no more than a promiſe by a ſtranger to pay, &c. if the 


ad judge in 
esd Creditor will forbear his debt; and he that drew the bill continucs 


Scacc. an 
ſays, that debtor, notwithſtanding the acceptance, which makes the acceptor 


though Hale liable to pay it, and the cuſtom 58 not extend ſo far as to create 


Ch. B. laid 
woe wel à debt, but only makes the acceptor onerabilis to pay the moncy; 


if the law Wherefore, and becauſe no precedent could be produced, that an 
Dire oder action of debt had been brought upon an accepted bill of exchange, 


iſe, yet we 
all ar judgment was arreſted. Hard. 485. 487. Hill. 20 & 21 Car. 2. 
that a bil of in the exchequer, Anon. | but ſeems to be Milton's calc. } 
exchange 


accepted, c. was indeed a good ground for a ſpecial action upon the caſe, but that it did not make 
debt; fuſt, decauſe the acceptance is only conditional on both ſides. It the money be not received, I: 
returns back upon the drawer, and he remains liable till, and this only collateral.  2dly, Becauſe 
onerabilis does not imply debt. zdly, Becauſe the caſe is prime imprefionis, and there is no 3 js 
for it. Mod. 286. pl. 3. Trin. 29 Car. 2. B. R. in caſe of Brown v. London. 

In caſe the pla ntiff declared upon the cuſtom of merchants, and that T. S. drew a bil! of exchan;* 
upon the defendant to pay to the plaintiff, which he accepted, and has not paid, and liberviſe upon a1 
indebitatus, for that the defendant had accepted it. It was inſiſted in arreſt of judgment, that an indebi- 
tatus aſſumpſit would not lie, but an action on the cafe only, and of that opinion were Hale and Rainstord, 
who ſaid it was ſo adjudged in the exchequer ſince the king's reſtoration, and ſo judgment was ftayce, 
hæſitante Twiſden; for te conceived that the cuſtom made it a debt by him that accepted the bil. 
Vent. 152, Mich. 23 Car. 2. B. R. Brown v. London. Sree Rep. 14. pl. 13, S. C. ac- 
cordingly. —NMod. 28 5, 286. pl. 32. S. C. adjornatur. 2 Lutw. 1594. in cafe of Bellaiy tc 
v. Heiter, it was ſaid by Powell J. that an indebitatus aſſlumpſit does not lic u upon a bill of exchange, 
and the reporter obſerves, that at this time it was not denied by the other juſtices, and cites the car 
of Brown v. London, wherein judgment in like caſe was arreſted after ver4ict, as reported by Levin; 
298. and ſays it has been adjudged after verdict, that action oi debt does not lic upon a bill of exchange, 


and cites Haier, 438 5. 


Anindelite 2. 45 impfit lies on a bill of exchange accepted; per Cur. obi- 
rzs affurp- ter. Vent. 298. Mich. 28 Car, 2. B, R. in caſe of the City of 


ſic doe: not 
he upon a London v. Goree. ; 


bil of ex- 
change, 25 ft has been ruled in divers cafes, but apainff a drawer for value received there it would lie; 


Skin. 246, Hodges 1 * St ward. 


but tais is for the the apparent conſiderations 


— cites 6 3. A general indebitatus ofſumpfit does not lie on a bill of ex- 
0a. 112, change, but the party ought to declare fpecially on the cuſtom 


131. 1 Lev, 

298. 3 Ley. of merchants. 2 Show. 9. pl. 5. in a nota there, Trin. 30 Car. 2. 
. B. R. Frederick v. Cotton. 

150. 

3 Salk. 123. 4. A general indebilatus Hun b t will not lie upon a bill of Cx- 
Fc change for want of conſideration, but bill is but evidence of a pro- 


held accord- 

ingly.—— miſe, and fo but nudum pactum, and therefore he ought to bring 

—_ a ſpecial action upon the caſe, upon the bill and cuſtom of merchants, 
S. . or elſe a general indebitatus afſumpſit fer money received to his te; 


hat S. Þ, 
wa per Holt Ch. J. 12 Mod. 37. Falch. 5 W. & M. Hodges »: 


To 


was often- 
Limes ſaid i in Steward. 
this caſe. 
comb. 204. S. C. ſays, that ſuch action lies not again? the acceptcr, though accepted under 
Band. 3 Salk, 68. S. C. but S. P. docs AIC ap,. 
| 5 | Treovet 
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 Trover for a bank bill loſt will lie againſt a franger that found 
it, though the payment to him would have indemnified the Bank; 
but it lies not againſt the aſſignee of the finder, by reaſon of the 
courſe of trade, which creates a property in the aſſignee or bearer. 


1 Salk. 126. Anon. coram Holt Ch. J. at Guildhall. 


6. Indebitatus aſſumpſit lies not again? the acceptor of a bill of 
but 


exchange, becauſe his acceptance rs but a collateral engagement ; 
it lies againſt the drawer himſelf, for he was really a debtor by the 
receipt of the money, and debt will lie againſt him. 1 Salk. 23. 
pl. 3. Hill. 8 W. 3. B. R. Hard's cafe. 

7. If a bill be drawn poyable 4% J. S. or bearer, the bearer can- 
not bring the action; but if it be to J. S. or order, the indorſe 
may, and ſo reſolved between Hodges and Steward in B. R. 
Cumb. 466. Hill. 10 W. 3. B. R. Coggs's caſe, 


(O) Pleadings. 


FINCH Serj. faid that 6 Car. in B. R. it was ruled upon bill 
of exchange, between party and party not 3 that 
there cannot he: a declaration upon the law of mere chants; but 
there may be a declaration upon the aſſumpſit, and give the accep- 
tance of the bill in evidence. Het, 167. Paſch. 7 1 . 
E. een caſe. 

In aflumpfſit t the * lected that the Lein of mer- 
1 is, F one, for wares delivered to him or his factor, makes a 
bill of exchange directed to 0 merchant, aud he 75 1 it is dlirected 
accepts of it, and after refuſes to 2 „ and this is proteſied before a 
publick notary, then he, who deli ue 255 the bill, 3 75 bound to pay it; 
and alledges that he delivered ſuch wines in France to J. S. the 
factor of B. and he thereupon delivered a bill of exchange for the 
money to J. N. who accepted it, and had not paid it; and found 
upon non aſſumpſit for the plaintiff. It was alligned for error, 
that this action is grounded upon the cuſtom of merchants, and 
it is not ſhewed that the plaintiff was a merchant at the time of the bill 
of exchange delivered; but becauſe he is named merchant in the 
declaration, and the bill 1s for merchandiſes ſold, it thall be intended 
he was a merchant at that time, and ſo Judgment allirmed. Cro. 
J. 3o1, 302. pl. 5. Paſch. 9 Car. B. R. Barnaby v. Rigault. 

3. In an action by the perſon to whom the bi! | was made 2 
ble, it was objected, that the averment is only that he did indor, 
the bill, but does ut ſay that he delivered it, and fo not within ge 
cuſtom ſed non allocatur; for the indorſem is the transfer- 
ing the intereſt, and the action is not brought by the ailignee, in 
which cafe it muſt be alledged, that it was alfo delivered; per 
Cur. But now neither indorſement nor delivery is needful; but 
per Windham, there is no failure of payment, unleſs the bill 
were delivered. 2 Keb. 303. pl. 96. Mich. 19 Car. X. 
Dathwood v. Lee. 

4. In caſe on cuſtom of merchants, on accepting bill of exchang 72 
from Paris; the defendant demurred after iſſue offered on pa y 

2 1 ment, 


ch: ants), 


255 


2 Sa'k. 67, 
68. pl. 2. 
Paſch. 12 
W. 3. B. R. 
the S. P. 


Litt. Rep, 
362. 
Serj. Cites 
S. E, but 
there is an 
omi ſion of 
the uod 
(not) before 
the word 
(mer- 


Einch 


{9 fees 
to be Tiiſe 
printcds 
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ment, and excepted, that ns time appcars when the bill was pyabls 
£5; g only on * e funce, and us particular cuſtom alleged that d;uble 


74/0 e freni mw 4 5 -1riths; ſed non allocatur; it being a known 
term among merch: ans that uſance is a month, double two months, 
and being averre./ be had not paid in two . it is well enoug gl, 


anda ud; * . the plaint tiff the defendant having waived ad- 
vantage hereof by plead! ing payment; but by Twiſden J. had i 
beer. e demurrer 73 the declarat: 9, the plain tf ſhould aver d. * 
cr:iar cn em thot iſun jrynfies a month, &c. 3 Keb. 645. pl. 60. 
Hil 27 & 28 Car. 2. Smart v. Dean: 

5. Demurrer to a declaration on a bill of exchange, becauſe it 
ſays only that the party t9 20 hem it was directed did ust accept Ut, 
but /ays, „ net that it was ſbeaun er tendered to him, and the demurrer 
allow ed, for elfe it would be in the plaintiff's power to charge he 
drawer, when perhaps the drawee was ready to pay the mone 
according to the tenor of the bill had it been tendered to him, 
2 Show. 180. pl. 179. Hill. 33 & 34 Car. 2. B. R. Mercer v, 


Southwell. 
6. Case on a bill of exchange againf} the drawer, the bill not 


being aid and pavable to J S. or bearer. Plaintiff brings the 
P 


action 18 DCAre r, and on evidence ruled per Ld. Pemberton, that 
he muſe intitle himſelf 5 it eu a valuable confrder ation, though among 
banker: they never It. e indorſements in ſuch caſe, for if it come; 


422 


to the bearer by caſu RE or knaverv, he {hall not have the benet: 


it. 2 Show: 235. pl. 234. Mich. 34 Car. 2. B. R. Hin- 
ton V. „ . * .* „* . 

7. In an acki n on the caſe on a bill of Exchange, alleging the 
cuſtom, and that the bill was drawn ſuch a day, &c. but ExCep- 


Cc + LE — * 


tion was taken, that he date of the bill auas not ſet forth, yet held 
per tot. Cur. that it was well enough, and they would intcnd it 


| _ at the time of drawing it. 2 Show. 422 . pl. 389. Hill. 


ar. 2. 5. . la Count v. Bellamy. 
7 debt upon a bill of exchange by an indorſce, the plaintiff 
had judgment. It was aſſigned for error, that the plainuft had 


not averred 1 in 1. declaration 1 the valve was reciived by the araws 


ers of the bill; fed non allocatur; for it lies not in his mouth to 
fay 10, a1 nd it is not material to him whether it was paid to them 
or not, and therefore judgment was afhrmed. Lutw. 885. b. 889. 
a. 1 Jac. 2. in Cam. Scacc. Death v. Serwonters. 

9. Action fur le caſe on a bill of exchange brought againſt the 


acceptor by the plaintiff as adminiſtrator to the party to whom 


Comb. an 


. C. It was 


#bj<t2d that 


the bill was payable, on the cuſtom of merchants; and breach 
was aſhgned præd' tamen the defendant ad vel pot trad. diem, vil. 
the day of payment non 75 l nec aligualiter pro eiſaem hucufque conten- 


tavit. Demurrer to the declaration, becauſe he did tay non to!- 


vit at or before the day, and a payment before the day is a pay- 
ment at the day; but held good per Cur. becauie faid -ucu/yit 
non, &c. judgment pro quer. 2 Skow. 437. Pl. 400. Mich. 


1 Jac. 2. B. R. Hilman v. Law. 


10. Cale on a bill of exchange ſounded on the cuſtom of mcr= 


chants, alleging that if a bill by a merchaut or trader be indoricd 
payabls 


tiff 
nad 
7b 
1 t9 
em 


Vr 1000 mille rees, upon the 


Bills ok Exchange, Notes, Kc. 


avable to a merchant or bearer, then, &c. and doth not aver the 

Plain. if to be a merchant or trader, Held neught on demurrer. 
2 Show. 459. pl. 426. Hill. 1 & 2 Jac. 2. B. R. Burman v. 
Puckle. 


the words commercio uten); and Withers |. ſaid that all the precedents are commercio 
one, which paſted lub ſilentio. Jutgment arretzed, niſi, &c. 


. In covenant to P ay / much money 75 the ' plaintiff or his alſigns 

1 foo uld be drawn en the defendant by a bill of exchange, and the 
ns ach was Co in non- -payment. The deſendant pleaded that 
the plaintiff, ſecundum legem mercat;ricn, Jen the money ts be 
paid to A. ah; aſe ned it to B. ts auh, the defendant paid 100 
tendered the ret. Upon demurrer it w as OL jected that the plea 
was ill, becauſe the defendant did 75 {et fort) the eujtom of ine: 
chants in garticular, without which bt, ie aſlignments arc bid, of 
which cuſtom the court cannot take judicial notice, but it muſt 
be pleaded; ; and th je court were of 0911:91 that the plea Vas not 


z 
good. 3 Mod. 226. Trin. 4 Jac. 2. B. R. Carter v., Dowrith. 


mn 2 


y *® 
his cuſtom concerning bills of exchange, 
led. — rr. oa SD JW. 127. 
CYeried. 


land, and cſpecta'l, of tl 
all their cuſtoms, a! 
Ciiamber , Cle CUUTL 


14 the 1 ud ment Was 16 S. C. in error in 


held the plea g 835 and | Fudgrdent Was 1 
12. Cale; — pon a bill of exchange, wherein: the plaintiff 
Ie fe rth the cuflom in Lon. c thers dwelling 
there, that if” any merc nant Mould 05 aw a bie exchange 
to another, requiring him to Pay a 
ſon did accept the bill, then he bee 
ſecundum acceptationem prad' that one K 
wich upon the defendant to pay 81. to the plaint 
defendant accepted the bill, but had not paid the MOney. 
tion was taken that the acceptor is to pay ſecundum acceptationem 
ſuam, and a5 time is mentioned in the bill e, auh the money as 
60 le paid, nor has the plaintiff ſet forth that the defe dz accepted 
I; to Hay it at light, or at any certain time, and ſo it might be 
that the time of payment was not paſt before the action broug! t 
and this was heid a plaintitf 
vas to amend his count. Nich. 4 Jas. 2. 
Ewers v. Benchkin. 

13. C. drew a bill of exchange upon R. and company 1 in Oporto 
6th of Au guſt, pryavie 30 days att T 
light, and upon the 14th of Auguit the r of Portugal leſſened 
toe value of the mille rees 20/. Pen ct has {0 that it was impo üble 
to have notice. The bill was preſented for acceptance, with tlic 
advance of 20]. per cent. R. was: ready 79 accept and pay at the 
eurrent value, but nit with the advance, and therefore there was a 
proteſt for „ pop and an action was brought againſt the 
drawer. It was ruled by Hot Ch. J. that here not Ag 
notice, the bi ill e to be paid nccõοnrding to the antient value 
for the king of Portugal may not alter the property of a ſul x 

och 


790911 amo ug me cha [nts and oe 
! 
directed 


liable to pay tlie mune y 


2 3 8 22 
CMN a bill at Sand- 


. 
1 


. - 1 1 
1 ; $344 +53 
vals 211d Ilia Te 


g 0d EXCEPTION 3 0 but by CO „nent the 


Nr o 231 - 233 


ot England, and therefore this cafe diſters from the caſe of mia 
mMouncs in Davis's Reports ; : for there the a/teraijon was by the * of 


U 3 


8 7 7 
Lnglanas 


/ TE . 
fs [itt 
— 


um hs money, en it that per- 
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teſt would 


Ene been good evidence of it. 
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FEngiand, who has ſuch a prerogative, and this Hall bind his c un 


ſubjes. Sbin. 272. pl. 1. Trin. 1 W. & M. in B. R. Du Coſta 


v. Cole. 
14. In aſſumpſit upon a bill of exchange the plaintiff averred 
that the. defendant drew the bill, and that the tame was retuled, 


and that- he proteſtatut froe protejiart cailſavit ieh z time, &c. 


It was objected that this was uncertain; ſed non allocatur; for 
if he had pleaded quod proteſtavit, he'might have given in evi- 
dence that the publick notary did it. Comb. 152, 153. Mich. 
1 W. X NM. at Serjeant's-Inn in Fleet-ſtreet. Sarfefield v. Wi- 
therly. | | 


Carth, 82. S. C. but S. P. does not appear. 


15. The law of merchants is, that if he who has ſuch a bill 
does Iapſe his time, and does nt proteſt, or make his requeſt, if any 
accident happens by this neglect in prejudice to the drawer, he 
hath loſt his remedy againſt him; but if ſuch a thing had hap- 
pened, it ought to have come of the other fide; and not being to 
we muſt adjudge on the declaration. It is not neceſſary to ſhew 
the cuſtom of merchants, but neceflary to ſheww how the uſance ſpall 
be intended, becauſe it varies as places do. 12 Mod. 16. Hill. 
3 W. & M. Megadow v. Holt. | | 

16. The plaintiff declared on a ſpecial cuſtom in Lenden, for the 
bearer to have this action; to which the defendant demurred, evithout 


traver/ing the ciſtam; ſo that he confeſſed it, whereas in truth 


there was no ſuch cuſtom ;z and the court was of opinion that, for 


[ 259 7 
12 Mod, 15, 
16. Hi. 3 
W. 3. Meg- 
gadow v. 
Honk, 8. C. 
adjudged for 


8 4 IR 
tne printer, 


this reaſon, judgment ſhould be given for the plaintiff; for though 


the court is to take notice of the law of merchants, as part of the 
law of England, yet they cannot take notice of the cuſtom of par- 
ticular places; and the cuſtom in the declaration being ſufficient 
to maintain the action, and that being confeſſed, he has admitted 
judzment againſt himſelf. 1 Salk. 125. pl. 2. Paſch. 3 W. & M. 
B. R. Hodges v. Steward. | | 

17. In caſe oma bill of exchange the plaintiff ſet forth the ciſſam 


of merchants, but brought unt his caſe within it; yet if by the law of 


merchants he has a right to his action, the ſetting forth the cuſ- 
tom ſhall be rejected as ſurpluſage. Show. 318. Mich. 3 W. & NM. 
Mogadara v. Holt. - | 


and heid that it is not neceſſary to ſhew the cuſtom of merchants; but it is neceſſary to ſew how ee 
»/arce ſhail be intended, beeauſe it varies as places do. 

It is ſufficient to ſay that ſuch a perſon, ſecundum uſu in et carſuctudinem merratorum, drew a bill; and 
the ſetting forth the cuſtom is ſurpluſage; for this cuſtom of merchants, concerning bills of exchange, 


is part of the commen law, of which the judges will take notice ex cis. Carth. 270. Paſch. 5 W. & 


wu 


M. in B. R. Williams v. Williams. 


13. Action ſur le cafe by an indorſce againſt the ſinſt drawer of 2 
bill of exchayge. The defendant pleaded that the indorſor, at the 
time of the indorſement, qavas a bankrupt, Demurrer. Per Cur. 
this is a good plca in bar; for a bankrupt is diſabled to aſſign a 
bill; but then he ought to have pleaded a commiſſion taken out, 
wherefore jud' pro quer. 12 Mod. 50. Hill. 5 W. & M. Bat- 
terlun v. Goodwin. 


19. In 


0 


w 


F 


pong 
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19 In action upon a bill of exchange there ig no need to allege 2 LR 
ri 1 IC & ns. 
any cuflsm ; per Treby Ch. J. et non negatur by any of the other a in 
Ps ps . . 2 my . EPL 
juitices. 2 Lutw. 1585. Hill. 8 W. 3. in cate of Bromwich v. caſe of Bel- 


Lord. laſy ſe V. 
* | Heiter, the 


reporter ſavs nota, that in the declaration in the principal caſe no cuſtom at large for bills of exchange 
is alleged, but only that the defendant negotiating, Cc. jecundum ujum mercetorum fecit biilamy & c. and 
no exception Was taken to it. 


20. Bills of exchange are of ſo general uſe and benefit, that 

upon an indebitatus aſſumpſit a bill of exchange may be given iu 

evidence to maintain the action; per Freby Ch. J. and Powel J. 

ſaid that upon a general indebitatus aſſumpfit, for monies received 

to the uſe of the plaintiff, a bill of exchange may be left to the 

jury to determine whether it was for value received or not. 

2 Lutw. 1585. Hill. 8 W. 3. in caſe of Bromwich v. Loyd. 

21. In caſe on a bill of exchange the plaintiff ſet forth the cuſ- 

tom of merchants, &c. and that one J. P. drew a bill upon the 
defendant, payable to the plauintiff; that the bill was preſented to 

the defendant, who accefted it un condition ts pay it by a bank-bil!, 

to which the plaintiff agrecd; and that the defendant in conſide- 

ration thereof, prom!ſed do pay the money in a benk=bill, which ſhould 

be of good and old date, and aſſigns the breach in giving him a bank- 

bill payable to one Philips or bearer, dated 1 Fuly 1696, in which 

the defendant had no manner of property or intereſt, ſo that the plaintiff 

could not, nor can as yet receive the money. After verdict it was 

ingwed in arreſt, that the breach was not well aſſigned; for it eyght 

t; be aſſigned in the ſame manner as the promiſe was made, viz. that he 

did not pay the money in a bank-bill of good and old date; and 
alſo for want of averring that the bill made by P. &c. was made 
according to the cuſtom of merchants, purſuant to the cuſtom 

alleged in the declaration to this purpole. Sed non allocatur; for 

it ſhall be ſo intended. Lutw. 277. Hill. 8 W. 3. Mannin v. 

Cary. | | 

22. A bill accepted for money won at play. The acceptor may 5 Mod. 135. 

well plead the ſtatute in bar; tor though the acceptance makes a. bs wrt: 114g 
new contract, yet it ſtands on the former conſideration; and if ingy.— 
this plea ſhould not be good, the ſtatute would be eluded, Indeed Carth. 356. 
if the plaintiff had inder/ed the bill ver bona fide is another, cc repo in 
was ignorant of the iniquity, the ſtatute could not have been pleaded ingly. — 1 


againſt ſuch an indorſec ; but ſure it may againſt him who is party 0 * 
. 


0 the wrong, Jud' Pro defendant. 12 Mod. 965 97 Trin. 8 . 3· held accord- 


Huſſey v. Jacob. ingly. 
23. An action on the caſe was brought on a bill of exchange ; [ 260 ] 
to which the defendant pleaded, Hat after the acceptance of the bill, 
he gave a bond in diſcharge theresf ; and upon demurrer to this plea, 
it was objected that it amounted to the general iſſue, for the debt 
upon the bill being extinguiſhed by the bond, the detendant ought 
to hade pleaded non offumpſit, and to have given the bond in evidence ; 
and the court ſeemed of that opinion, but by conſent the defend- 
ant did plead the general iſſue. 5 Mod. 314. Mich. 8 W. 3, 
Hackſhaw v, Clerke, | | 
- | U 4 | 24. In 
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24. In caſe on a bill of exchange drawn upon 2 partners in trade, 
and which was accepted by one only. _ was taken to 
the declaration, bec auſe it was per conſuetuarmem Angliz, Wc. and 
therefore ill, becauſe the cuſtom of E ng land is the law of Eng- 
land, of w Rich t he judges ought to take notice without pleading 
ſed non allocatur; for et! hough heretofore this has been allowed, 
yet of late time it has always been over-ruled; and in an action 
againſt a carrier, it is always laid per con! un em Angliæ, &c. 
Ld. Raym. Rep. 175. Hill. 8 & 9 W. 3. Pinkne y v. Fall. 

25. Another exception Was, that though ! lex mercatoria is part 
of the law of England, yet it is but a particular cultom among 
meT<X ha ants; and therefore it cught ts be fheqwn : in London or ſome 
other particular place; icd non 1 for the cuſlo m is not 
reſtrained to any particular place. And Hardr. 485. it is laid 
as _w Ld. Raym. Rep 75 III. 8 23. Pinkney v. 
Hal 

— 55 eh exception was, that it is net nid, that the ſaid 5. 
S, prom: d tc r the a end at and Finiſelf . Pg pe account of trade, 
welt 5 iT may be that this was for rent or ſome other thing | for v hich 
the partner is not liable. Sed non allocatur ; for the plaintiff 
having declared 1o Fpecial iy upon the cuſtom, it ſhall be intended 


- 


this was for merchandiſing, &peci, ay. fence the defendant has demurred 
generally, And if the caſe had been otherwiſe, the defendant 
might have pleaded it. Ld. Raym. Rep. 175, 176. Hill. 8 & 9. 
W. z 3. Pinkney v. Hall. 

27. Anotlicr ee was, that the declaration 15, that Hut- 
chins 7id:7/avit billum Pe ſelubilem t9 the plaintif, winch 18 
nfnſence; for it ought to be that lie indorſed the bill, that the 
defendant ſhould pay, &c. ſed non allocatur and judgment! given 
for the plaintiff, Ld. Raym. Rep. 176. Hill. 8 & 9g W. 3. Pink- 
ney v. Hall. 

28. Aſlumpſit upon a bill of exchange. The Pla aintiff declares 
that ſecundum e e cle e uſum mercat TUM, the acceptor is bound 
% pay, & c. 21 ? [ie oing the cut 2m at large, and the defendant 
demurred ; 4 it was adjudged for the olantif; and per cur. it 
is a better way than to ſhew the wh ole at large. Td. Raym. Rep. 

Hill. 3 & 9 W. 3. Soper v. Dible. 

29.1 an action on a bill of exchange, unleſs the plaintiff declaror 
un a cui cin ts ſupport ' the 49 t acc eriding ts the comms n form, the 
action will not be maintainabic z per Powell J. Ld. Raym. Rep. 
481. Mich. 9 W. 3 

38. The plaint ntiff a teclared upon the custom A merchants in London, 
(viz.) in the pariſh 2 of St. Mary le Bow, that if any Feigen reſiding 
7 trading there 1 be ribe a nate for money payable cn demand, the ſub- 
ſcriber ner c rgeable 4% pay the ſame; and that the defendant 
fened a nete Soy ble ts the plaintiff for 201. loc. on demand. The 
defendant pleaded that, at the time of making the note, he reſided 
at Brentford i in Middleſex, abſque hoc, that he reſided and traded 
in London; and upon demurrer it was objected, that the plaintiff 


had nat {et forth mwhere the note awas made ;- ſed non allocatur; be- 
cauſe it ſhall be intended at St. Mary le Bow, for he fet forth 
that 
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ihat the defendant apuil J.ondon, in the parith Sag retdew 
ct commercia haben” fecit notam, and therefore all muſt be in- 
tended the ſame place; and the plaintiſf had judgn ent by the 
opinion * of the whole court. 2 Lutw. 1582. 1585. Hill. 9 & 10 
W. 3. Promwich v. Loyd. 

31. e for part 9 of the ſum in a bill of exchange, lies not 
Without the ving the other part to be ſatisfied. 1 Salk. 6 A p. 


Mich. 10 W. 3. B. R. Hawkins v. Cardee. 


part of the bill to be paid to 5 — 12 Mod. 217. Hawkins v. . was. 3. 
Raym. Rep. 360. S. C. adjudged ver tot. Cur, | c laration 15 ill; for a 

a perſona} contract fo as to make the defendant !i idle to 2 2 % nere by Tag cont 

only to one. J he whole court were of 0191197 that jungment on 

aut; but upon importunity, leave was given to the p laintif to diſcontinue upon non- payn 


32 A/Fimpfit on a bill of exchange again/t the accefits 775 wherein 
the plaintiff declares that one Dunkin of Briltol, the 25th of Harch 
1696, drew a bill of exchange 9 the defendant, Zan gabe to the plain- 
tiff within a month; that 10 % May 1697, the deu, accebled 
the bill, aud promiſed t pay Veen, nduin tenorew et 2 Bille. On 
non-aſtumpfit pleaded and verdict pro quer' it was Moved in arrete 
of judgment that the afſſumpt! was pe üble, becauſe made a 
vear after the time of the bill, to pay the money according to the 
bill. But judgment was given. for the plaintiff, for it appearing 
on the declaration, that the acceptance of the bill was after the 
day of payment, the ſecundum tenorem et effectum, muſt be 
underſtood 4 Fa! the bill preſently ; but if it had appeared on the 
declaration, that the acceptance was before the day of payment 
by the bill, there, upon the evidence, an acceptance after would 
have maintained the action. 12 Mod. 212. Mich. 10 W. 
Jacklou v. Pigot. 


it is only ſurpluſage in the declaration; and jus gment for 


33. There were 3 bill of exchange drawn for the ſame {umm to 
pay ( the ether bills nat being paid ) ; plaintiff proteſted the 2d bill, 
and brought his action, a and d ieclared on non-payment of the {aid 
2d bill, and had judgment by default; and upon writ of inquiry 
intire damages; "Mrs now it was moved in arreſt of jugment, be- 
cauſe it vas not averred in the declaration, that the I and 34 were 
net paid, and that it ought to be averred, becauſe the bills were 
conditional, viz. to pay the 2d if the iſt and 3d were not paid. 
But it was anſwered 'that the allegation, that the money in billa 
prædicta mentionat' was not paid, did ſupply the want of that 
averment, becauſe the ſum was the ſame in all the bills; and 
judgment was for the plaintiff, Carth. 5 10. Hill. 11 W. 3. B. 
R. Starke v. Cheeſman. 

34. In caſe upon a bill of exchange, the Pla had 1 
by default; it was moved in arreſt re to intitle the E tiff to 
a proteſt, the declaration only faid that the pe rfon upon Wo, hom the bill 
avas drawn non uit i inventus in fo long a time, without jpeaving that 
they had made inquiry after him ; but it was anſwered, that it was 
according to the cuſtom among merchants, and according to the 
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S. C. this 
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C. Ld. 
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common form in ſuch caſes; and the plaintiff had judgment. 

Carth. 509, 5 10. Hill. 11 W. 3. B. R. Starke v. Obeeſeman. 
35. An indeb' aiſump*” upon a bill of exchange by Domingo 

Franca ; it appeared upon the declaration that the Te were wo ral 


mdzrjements, and the action was brought by the fir? inder, who 
frruck off the feveral indorſements, and brow ht cbion for non-pay- 
ment; the bill did ſpecify valle recei: ed of the plaintiſf. Holt 


ſaid, if the action had been en the cu/iam, in this cate the way 
had been for the plaintiff to get the laſt indorſce to iu it 15 
him, for him to bring action as indorſce; but this action he faid 
well lay, for the bill was given as a ſecurity for money, and with— 
cout doubt it was a debt. 12 Mod. 3 345. Mich. 11 W. 3. Anon. 
L 262 J 36. Then it was argued that the CA | ſpe s a proteſt for 
wake of payment, zen it 7 in tru nf. r want of a: > es tz 28 
appeared by the proteſt, yet it was ruled well; becauſe this was 
2t upon the cuftom, but a plain debt, and one might bring died cr 
iudebitatus aſſiumpſit upon a bill of exchange, becauſe it is in the 
nature of a lecurity. 12 Mod. 345. Mich. 11 W. 3. Anon. | 
c * 37. In an action againſt the drawer; the plainutt declared on 
T5 
oy objeted the cuſtom of merchants, and fet forth that the drawee C 4 
that it was pay, per quad omerabilis devenit, &c. but laid us expreſs promiſe ; 
7 5 ut , / 
not leid that after judgment by default, and a writ of inquiry, it was moved 
the cefend- . | d ; c 
at pro- in arreſt, that the declaration had ſet forth the cuſtom, but not 
miles to pay an expreſs promiſe to pay. But it was anſwered that it is Sufficient 
* 1 
e money to count upon the ciiſtom, becauſe the cuſtom makes both the obl:- 
to them after 
the protett gation and promiſe; and Holt Ch. J. held that the drawing the 
made, or bill is an expreſs promiſe z and judgment for the plaintiff. 1 Salk. 
1. pl. 10. Mich. 11 W. 3. B. R. Starkey v. Cheeſeman. 


anv notice 
of the proteſt; but adjudged for the plaintiff. — Ld. Raym. Rep. 538. S. C. adjudged for the 
Piaizult; becauſe the drawing the bill was an actual promiiſe. 


38. Tho:ch an acceptance was within the 3 days of grace, viz. the 
laſt day, within which time payment i givd, and 19 proteſt for want 
4 payment can he made, unleſs the ſaid «days are elapſed, yet it is a 

each not to have ped the money within the ulance, and the 
plaintiff has uo need to ſay in his declaration. upon a bill of exchange, 
that he did not pay the money within the days of grace ; but if the 
fact was, that it was then paid, it ought to be ſhewn of the other 
ſide; per Sir Barth. Shower, Arg. and Holt Ch. J. and Northey 
agreed he ſame to be fo. Ld. Raym. Rep. £74; £76, Inn, . 
12 W. 3. Mutford v. Walcot. 

39. If a bill! is accepted, it is not neceſſiry to allege any promiſe 
of payment; for the acceptance is an actual aſſumption, and the decla · 
ration need nat t5 allege more; and though where the bill was drawn 
payable at Amſterdam, ſome houſe where the money ought to be 

aid at Amſterdam ſhould be named, or otherwiſe the party may 
proteſt the bill, yet if it is accepted, the acceptor becomes liable 
thereby. Comyns's 3 Rep. 75. pl. 49. Trin. 12 W. 3. Gregory. 
v. Walcup. 

40. A bill of exchange was directed to A. or in his abſence 10 B. 
and began thus: . proy pay. The bill was tendered to 


A. who fremſed to pay it as ſoon as be fhould fell fuch goods : and 
in 
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in an action againſt him for non-payment, the declaration was of 
a bill directed to him, without taking any notice of B. and Holt 
held it well. 12 Mod. 447. Paſch. 13 W. 3. Anon. 

41. A bill of exchange was thus: pray pay this my firff bill of 7 Mol. 86. 
exchange, my 2d and 3d nal being paid. In the declaration the in- 7. 3 * 
dorſement was ſet forth thus, viz. that the drawer r e in- ee ee 
dortavit luper | billam illam te” bill illius ſolvend' to the plain- ever it might 
tiff, without ſetting forth that the bill was ſubſcribed. It was have been 
moved in arreſt of judgment, that there was no averment, that the 1 je weil 
2d and 3d bill were not paid, which is a condition precedent z but be well after 
per Cur. that muit be intended, for the plane could not other- pag og 
wile have had a verdict, and ref this indorſement likewiſe 2 5.0 


aided by their finding quod aſſumpſit. 1 Salk. 130. pl. 14. Mich. paid, there 
1 Ann. B. R. Eaſt v. Eitington. had been no 


f 5 promile at 
all; for the promiſe is conditional to pay this, if the 2d or 3d be not paid, and therefore if the 2d or 
3d was paid, they could not nnd for the plaintiff. 2 Ld, Ram. Rep. 810. S. C. adjudged fur f 


_ + the plaintitf, 


Since the ſtatute of 9 & 10 W. 3. cap. 17. a proteſt was 1 Salk.r3r, 


Never 1 8 forth in the declaration; per Holt Ch. J. and Powell J. 5 9 paging 


3 Salk. 69. pl. 6. in caſe of Ah i... v. Perkins. tha © a 
| | S. P. by Powell ]. 
| ( 263 

43. An afſumpſit was brought by one B. againſt C. on a foreign Plaintift 


bill of exchange 79 pay, according to the cuſtom of merchants, ſo e _—_ 


much money ar 2 vfances, viz. at Aniſterdam, but it did not appear yfances are; 
what the time of thoſe uſances was. Holt Ch. J. ſaid, he would fo: tae court 


take notice of the cuſtom of merchants, but not of that at Am- ee Ia 


ſterdam or Venice, &c. In ſuch caſe, you m „„ ſet forth the cis foreign 
tem in your declaration. 11 Mod. 92. pl. 18. Irin. 5 Ann. B. R. vſances : 
Buckley v. Cambden. which vary, 


being longer 
in one place than in another, 1 Salk, 13 . pl. 18. Hill. 7 Ann. B. R. Duc! kley v. Campbell. 


44. A bill of exchange was drawn payable to A. but has no day 
mentioned when. it ſhould be paid. Ac on tight of the bill, pro- 
miſed to pay it on the 18th of April. It was objected, that the 
action muit be founded on the new agreement, and not on the 
cuſtom of merchants z but per Powell J. the cuitom of merchants 
is by the acceptance, and promiſe to pay at ſuch a time is good, 
and he is bound by the cuſtom of merchants by the acceptance to 
pay at the time appointed, and therefore the declaration on the 
cuſtom of merchants is good; and if it ſhould not bind on the 
cuſtom of merchants, it would not bind at all; becauſe no in- 
debitatus aſſump̃ſit lies on the acceptance; and judgment tor the 
plaintiff, niſi, by 3 judges, abſente Holt. 11 Mod. 190. pl. 5. 

Mich. 7 Ann. B. R. Walker v. Atwood. 

45. In action againſt the 2d inderſor of a promiſſory note, the gut ir was 
plaintiff declared without any averment, that the money was demanded heid e con- 
of the drawer or the 1/t indorſor. This was moved in arreſt of; judg- pe? | "5 9h 
menty: but held good, becauſe the in- dorſor charges himſelf in the M6 

| lame W. . by 
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Holt Ch. J. ſame manner as if he had originally drawn the bill. 1 Salk. 133. 
e wg pl 20. Trin. 9 "a v. B. R. Harry v. Petit. 
indorſſe cannot ſue the indorſor, unlc:. 2 FRY endeavours to find out the drawer, to demand it of him, 
ans fuch endeavour mult be fer forth in the decla: ation. Anon. 
46. An nb was brouzht againſt t e indorior of a promiflory 
note, whercin the ohne declared, lat ene Coates fecit notam in 
WWII, by which he Promi. J to pay to the defendant, or order, 
ſo much money, &e. th, t the defendant indorſed this note to the 
pony”, and that licet ke demanded the money de codem Coates, 
* did not pay it. The defendant demurred {pc cially, for that 
he plaintiff wa. not [et far th, that Coates, of whom the money awas 
demanded, vas the fame Cate vobs drew the bill; to which it was 
221 2 ered, that the declaration ſets forth, that * note was made 
by one Coat, and that hs Plaintiff deranded the myicy de codein 
Coates, which is a Agents and certain averment that he was the 
ſame perſon, and the court was of that opinion. 8 Mod. 307. 
I = do. Elliott v. „ | 
2LiRym. 47. Then it was objected, that Ve featutes th gives credit 
Rep. 1376, to ſuch notes, and a remedy.tO recover on t! Jem where there was 


S. . and 
0 rteſc * J. none at law, E Hi . + / Pat all 445 4 e by ALY por rſon S & cc and 17 


enn 
J. 


cited che does not ap] Dear by t! 1is declarati.: 0 nat Co; es ſigne d this note. 
— e Of To which it was ayiwered, that thc 25 aintiſt' fer forth that Coates 
1AVFLOUR V. — . 4 
Dognixs, ect netam, which implies fiening it, The plaintiff had judgment, 
» * 
as exattly 8 Nod. 307. Mich. 11 Geo. Elliott v. Cov: per. 
this caſe in 
point, wherein, no withſtanding this very exc = N the plaintff had judgment, becauſe it was ſaid, 
as Gegned by the defendant, which 

cafe Pratt Ch. J. rem: mbercd, and judgment was gen for the plai 2 

Jo where the declaration was, that the det“ SN m ide the note for himſelf and partne 4 lub- 
ſcribed it with his own band, whereby defendant promiſed for himſelf and p rtnge do pay, t wy court held 
it very good; for tois thews ſutficlently that he hgned it for himſeif and partner, and judgment ior Te 
plaint ff. 2 Le. Ra, m. Rep. 1484. Irin. 13 Geo. 1. and 1 Geo. 2. Styith ve Jarves. 


fecit notam ſuam pet quam pr miſit ſoivere, waick jmolied, that it w. 


Bernard. 48. A bill of exchange need not be expreſily averred ds be within 
the euſfom: of merch. 2, but it, as {et out in the decl. tration, It 25 
v. Merry, pears to be within the cuſtom it is ſuſficient. 2 Ld. Raym. Rep. 
5. C. held 1542. Mich. 2 Geo. 2. Lreſlkine v. Murray. 


accoiG.ngiye 
Bernard. 49. Plaintiff declared, that M. made his bill of exchange in 
Rep. in writing to E. the defendant directed, and by the ſaid bill requeſted 


B. R. 87. 
Ian. the faid E. on ſuch a day y, to pay to NI. the plain tiff, or order, 


Mer:y,S.C, 200l. pro valore in manibus ip tus E. de denariis accommodatis 
1 e de eodem M. that E. accepted the bill, and promiſed to pay, &c. 
inne Plaintiff had judgment by nil dicit, and in error brought, CXCCP= 
Nat. 9 & 10 tion was, that it was net averred that the bill auas fs Tned. But as 
* e to this it was anſwered, that it is alledged that the plointiff made 
tle * . Lis bill F exchenge in zuriting, directed lo the ſaid H. and by the ſaid 
apce tobe bil} requeſted, which neceffarily implies the plaintlt's name wrote 
n' in the bill, elſe he could not requeſt, and the ſaying he made the 


re:fon wouls bill in writing, an that he, or ſomcbody by his authority, 
tae bengut wrote, WHICH 1 is all one, and 1 Imports 27 gning, if it be nece ary 


1 
trat ac? 


nin caſe of inland bills of ex cha: ge; and 1 fuch a a way of decharing 
Was 


bt 11 405 
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was held ſufficient in caſe of promiſſory notes, where the ſtat. 3 
& 4 Ann. cap. g. requires, that the party that makes the bill, 
ſome perſon intruſted by him, ſhould ſign it. (See Elliot v. 
Cooper, ſupra.) aa, anot ther exception' was, for that 1t was de 
odein M.) whe it is nonſenſe, and 


denariis accommodatis code 3 

thould be (pe r unde 0 II.) Dut the court held, that pro valore 
in ma iibus iptius E. had been ſulcient, and that the other words 
might be re jects as für dul. age, and they he at the meaning 


was (lent by the ſaid ! l.), though the Latin might not be 1o cor= 
* — . 
rect. And ju: loment in C. B. was ailirmed in 5. I lid. Raym. 


Rep. 1542. Mich. 2 Geo. 2. Ereikine v. Murray. 


- 


20.1 


not require 
in ge eral, 
8885 the 48 


ceptance 
FT f be by 
under-Wwrite 
ing ; but 
fays, that 
the caurt 
lzemeli to 
think, that 
a fi; g 15 


action upon 


tat. 7 Inn. cap. Q. which requires it; but 


a r rom ſſbry note, to bring the plaintidt within the ſtat. 3 & 4 Ann 
the y doubted Whether a bill of exchar 80 1 85 0 not Le CON! 
will include the ci cumſtances of fi gung, ane aturmed the judgment. 


50, The plaintiff declared, Vat A. and B. fecit quandant notam 
Nee 2 


ſuam in ſeriptis vicatam a promiff.ry 1 D (bandim netam adtunc 
& ibidem cum manu ſua propria, Ty ; 
10 Cas 1100/7. for value recetved, There was verdict and ju: Agme 1 
for the plaintiff. It was aſſigned for error, that the note is laid 
to be made by 2 perſons, A. and B. and the weeh 1s ſecit in the 
ſingular number, ſo that 2 es not app2ar to be made by A. againſt 


whom the action was broug! by but it me .1t be made by B. a 


. * 2 4.4 os 
joint! 97 {eparately, - Hi od 
— i 2 


it does not appear to make A. » by Ins fi. on ing; neither d 40 
the note import, Wat they pr 1 foveralty ; tor it ought 5 


it they promiſed jointly and ſeparately. An nudge 


have been, that 
ment for theſe reaſons was reverſed. 2 Ld. Raym. Rep. 1544. 


Mich. 2 Geo. 2. Neale v. Ovington. 


| (P) Evidence. 


. Gives to B. a bill of exchange on C. in payment of a a fer- 
mer debt, this will not be all Wed as . eon non a- 
ſumpſit unlets paid, though B. kept it in his hands long after it 
vas payable; for a bill ih: all never go in payment of a precedent 
debt, unleſs it be part of the * contr: act that it hould do ſo. 1 Salk. 
124. pl. 1. coram ap at Guildhall, 3 W. & M. Clark 
v. Mundal. 
2. In caſe upon a bill of excks inge on the evidence at the 
trial before Holt Ch. J. at Guildhall, Nov. 23. Mich. 12 W. 
the caſe was thus: A. drew a bill 70 ec upon N. payable to U. 
at Paris. B. accepted the bill, C. inderſed it, Eee 1 5.9 
ZZ. — E. to Ht". % G.— G. Am the bi! ill to be paid by B. 
and upon non-payment G. prote/led it witiiuin the time, &c. and 
then G. brought an action againſt DD. and it Was well 3 and 
he recovered. Afterwards D. brought ai action againſt B. and 


though D. produced the bill and the pra 2 yet becauſe he could 
not pr educe a receipt for the money paid by B. G. tide 1 . tef?, 
as the cuſtom is among merchants, as teveral merchants upon 
their oaths aftirmed, he was nonſuit. Dur Holt ſeemed to be of 


oplmon, 


ſide cd as a technical word, and conlequent'y 


3 Salk. 68. 
Pl. 4. S. C. 
in much the 
ſame words, © 
— 2 MI 1. 
20 Io = 1111. 
Io W. & M. nl 
at Guiidhall, 
* & SP. 
ruled ac- 

0 erding Ys 
1 295 1 
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| opinion, that if he had proved payment by him to G. it had been well 
enough. Ld. Raym. Rep. 742, 743. Mende: v. Carreroon. 
12 Mod. 3. Indorſee need not prove the drawer's hand, becauſe though 
* it be a "oY bill, the indorfor 1s bound to pay it. 1 Salk. 127. 


Guildhall, pl. 9. Paſch. 11 W. 3. coram Holt at Guildhall. Lambert v. 


coram Holt Pack. 
Ch. 
Lambert v. Oakes, S. P. and ſeems to intend S. C. —Ld. Raym. Rep. 443, 444. S. C. & S. P. 


accotdingly. 


He muſt Indorſee muſt prove that he demande it of the drawer, or 


e ag on whom it was drawn, and that he refuſed to pay it, or that 


ed, or did he ſought him, and could not find him ; for otherwiſe he cannot 
his ede. reſort to the indorſor. 1 Salk. 127. pl. 9. Paſch. 11 W. 3. coram 


en Ee Holt at Guildhall. Lambert v. Pack. 


the drawer before he can ſue upon the m 12 Mod. 244. Mich. 10 W. z. Lambert v. 
Dates, S. C. Ld. Raym. Rep. 443. S. C. & S. P. 


12 Mod. 5. The demand mult be proved ſubſequent t the indirſement ; for 
*. 88 if it was precedent, he could only act as ſervant to the indorfor, 
Oakes, S. P. and fo the demand inſufficient to charge the indorſor, 1 Salk. 
and ſeems to 127. pl. 9. Patch. 11 W. 3. coram Holt Ch. J. at Guildhall, 


Þ- 8. . — 
de e. Lambert v. Pack. 


Rep. 443. S. C. & 8. P. 


6. If the action be brought again/t the indorfor, it is not neceſſary 
to prove the hand f the drawer ; for though it be forged, the in- 
dorſor is liable; per Holt be J. Guildball. Ld. Raym. Rep. 
443» 444; Patch. 11 W. 3. Lambert v. Oakes. 

7. Plaintiff to ſhew a proteſt, produced an inflrument attcfed 
by a notary public ; and though it was inſiſted upon that he ſhould 
prove this inſtrument, or at leaſt give ſome account how he came by it, 
Holt ruled it not to be neceſſary; for that, he ſaid, would deſtroy 
commerce and public tranſactions of this nature. 12 Mod. 345. 
_ 11 W. 2. at nifiprius, coram Holt. Anon. 


If a man has a bill of exchange, he may authorize ancther 75 


endorſe his name upon it by parel; and w hen that is done, it is the 
fame as if he had done it himſelf ; per Holt Ch. aq 12 Mod. 56.4. 
Mich. 13 W. 3. at niſi prius. Anon. 
9. Action on a bill of exchange, being 5y an executor ; and upon 
a debt laid to be due to teſtator, he held it neceſſary to prove the 
acceptance was in the teftator's time ; per Holt Ch. J. 12 Mod. 447. 
at niſi prius, coram Holt, Paſch. 13 W. 3. Anon. 


10. If a man gives a note for money pay able on demand, he 


needs not prove any conſideration. 2 Freem. Rep. 257. pl. 324. 
ſays it was ſo held, and chat the practice is ſo. Trin. 1702. 
| Crawley v. Crow ther. | 

[266] 11. Plaintiff had a bill of 3 drawn on the defendant, 
0 which he indorſed, and delivered to J. S. who went te the defendant 

to get it accepted. « 8. left it with him, and it was afterwards lj} ; 
thereupon the plaintiff brought trover. "The court were all of 
opinion, that the bare indorſement, without any other words pur- 
porting 


,  h-* "BY + a 4 2 —— 
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porting an aſſignment, does not make an alteration of the pro- 
perty; for it may ſtill be filled up either with a receipt or an al- 
ſignment, and coniequently J. S. is a good Witneſs. I Salk. 130. 
pl. 15. Paſch. 2 Ann. B. R. Lucas v. Haines. 

12. Whether the want of a confederation of a promifſery note can 
be given in evidence on the ſtatute of 3 & 4 Ann. cap. 9. ſee G. 
Lqu. Rep. 154. Mich. 8 Geo. 1. Brown v. Marſh: 

13. As to notice given by the iuclasſee to the acceptor before he com- 
menced his action, that he mult provide the maney, it was offered 
in evidence, that he gave him notice by ſending him a letter to 
do ſo. But the Ch. | ſaid, that he did not think the bare ſend- 
ing a letter to. the poft-houfe would be futhctent evidence of no- 
tice, without fome further proofs of the acceptor's receiving it; 
and beſides he ſaid, that generally a perſonal demand is expected. 
Barnard. Rep. in B. R. 199, 200. Trin. 2 Geo. 2. Dale v. 
Lubeck. | | 

14. To prove an :mdr/ement over of a bill of exchange, it was 
offered that the defendant had himſelf confeſſed that he was come to 
teꝛun to haben on the trial of an action that was brought againſt him, 
upon an indorſement that he had made en a bill cf exchange. And the 
counſecl ſaid that this very cauſe was brought down by proviſo 
ſo that it is ſtrong evidence that it is for the ſame matter; and the 
Ch. J. at the fittings at Guildhall, allowed this to be good evi- 
dence of the indorſement. Barnard. Rep. in B. R. 199. Trin. 
2 Geo. 2. Dale v. Lubeck. 


WD Recovered. What. Damages, &e. 


5 FATE REST on a bill of exchange commences from demand praw:e ac- 
| made, and therefore, if there was no demand made till ac- cps the bill 
tion brought, the defendant may plead tender and refufal, and 2 me 

. * > PET . 5 > time After 6 
uncore priſt, and fo diſcharge himſelf of intereſt; but if it be pred ;: 

5 7 hr p , 
the defendant's fault that the demand could nit be made, as if he were 31d there- 
out of the kingdom, there want of demand ought not to prejudice een monk 
the plaintiff; per Cur. 6 Mod. 138. Paſch. 3 Ann. B. R. te aer, 
Anon. who brought 
i 3 : g 5 A2 ction as 
indorſee, and held well, and intereſt was ruled to be paid from the time of the pratiſt. 10 Mod. 26 

3 3 : 4 - 390 
Trin. 10 Ann. B. R. Louviere & Laubray. 


2. 3 & 4 Ann. cap. 9. /- 5. No acceptance of ſuch inland bill ſpall Since this 

charge any perſon, unleſs underwritten or indorſed and if not fo un- 3 it has 
3 . WE: - g as | 0 ee 8 
dersoritten or indorſed, u drawer ie pay cofts, damages, er intereſt, 1 3 
33 Os — 

unleſs proteſt, be made for non-acceptance, and within 14 days after an indorſee 
proteſt the fame be ſent, or notice thereof given to the party from cobem e dee 

. A A > . ee . , - £ 11] OF ex- 
ſuch our Was Fecerved or al in writing at Pi uſual Place of abede, change may 
: and if ſuch a bill be accepled, and not paid T1111 3 days after due, maintain an 
no drawer ſhall pay cots, OL rinagesy or inter thereon, unleſs protejt — *Y 


be made and ſent, or notice given as aforeſaid ; nevertheleſs, the drawer 5 


| Hull 
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opinion, that if he had proved payment by him to G. it had been well 
enough. Ld. Raym. Rep. 742, 743. Mendez v. Carreroon. 

12 Mod. 3. Indorſee need not prove the drawer's hand, becauſe though 

3 it be a Lese bill, the indorſor is bound to pay it. 1 Salk. 127. 

OGuildball, pl. 9. Paſch. 11 W. 3. coram Holt at Guildhall. Lambert y, 


coram Holt Pack. 
Ch. J. * 


Lambert v. Oakes, S. P. and ſeems to intend S. C, Ld. 3 Rep. 443, 444. S. C. & S. P. 
accordingly. 


He muſt . Indorſee muſt prove that he demanded it of the drawer, or 


22 16536] Ping on whom it was drawn, and that he refuſed to pay it, or that 
ed, or dd he ſought him, and could not find bim, for otherwiſe he cannot 


Dis endea- reſort to the indorfor. 1 Salk. 127. pl. 9. Paſch. 11 W. 3. coram 


_— Holt at Guildhall. Lambert v. Pack. 


the drawer before he can ſuc upon the indorſement. 12 Mod. 244. Mich. 10 W. 3. Lane v. 
Dankes, S. C. Ld. Raym. Rep. 443. S. C. & S. P. 


12 Mod. The dinand muſt be proved /u5/-quent te the indor/ſoment ; for 
wy pag if þ was precedent, he could only act as ſervant to the indorſor, 
Ozkes,S.P, and ſo the demand inſuſficient to charge the indorſor, 1 Salk. 
and ſeems to 127. pl. 9. Paſch. II W. 3. coram Holt Ch. J. at Guildhall, 


de 8. Com 
Li. Raven. Lambert v. Pack. 


Rep. 443. S. C. & 8. P. 


6. If the ai: be TRE” againſ} the inderfer, it is not neceſſary 
to prove the hand of the drawer ; for though it be forged, the in- 
dorſor is liable; per Holt Ch. J. at Guildball. 14. Raym. Rep. 
4434 444. Paſch. 11 W. 3. Lambert v. Oakes. . 

. Plainti!f to ſtew a proteſt, produced an in/{rument atteſt 4 
by 3 notary public ; and though it was inſiſted upon that he ſhould 
prove this inſtrument, or at leaſt give ſome account how he came by it, 


Holt ruled it not to be neceſſary; for that, he ſaid, would deſtroy : 
commerce and public tranſactions of this nature. 12 Mod. 345. 


—_ 11 W. 3. at niſi prius, coram Holt. Anon. 
If a man has a bill of exchange, he may authorize ancther 13 
12d his name upon it by parel; and when that is done, it is the 
ſame as if he had done it "himſelf; per Holt Ch. J. 12 Mod. 564. 
Mich. 13 W. 3. at niſi prius. Anon. 
Action on a bill of exchange, being by an executor ; and upon 
2 debt laid to be due to teſtator, he held it neceſſary to prove the 
acceptance was in the teftator's time per Holt Ch. J. 12 Mod. 447. 
at niſi prius, coram Holt, Paſch. 13 W. 3. Anon. 
10. If a man gives a note for money pay able on demand, he 
needs not prove any conſideration. 2 Freem. Rep. 257. pl. 324. 
ſays it was ſo held, and that the practice is ſo. Trin. 1702. 
Crawley v. Crow ther. 
IL 266 ] 11. Plaintiff had a bill of exchange drawn on the defendant, 
| which he indorſed, and delivered to F. S. qho went te the defendant 
to get it accepted. J. S. left it with him, and it was afterwards to} ; 
thereupon the plaintiff rought trover. The court were all of 


opinion, that the bare indorſement, without any other words pur- 
porting 


=—— MA 33 1 amn aa 


. % 1 


Bills of Erchange, Notes, tc. 266 


porting an aſſignment, does not make an alteration of the pro- 
perty; for it may ſtill be filled up either with'a receipt or an aſ- 
ſignment, and conſequently 7. S. is a good æuitucſ. 1 Salk. 130. 
pl. 15. Paſch. 2 Ann. B. R. Lucas v. Haines. | 

12. Whether the want of a confederation of a promiſſery note can 
be given in evidence on the ſtatute of 3 & 4 Ann. cap. 9. ſee G. 
Yqu. Rep. 154. Mich. 8 Geo. 1. Brown v. Marſh. | 

3. As to notice given by the indarſee to the acceptor before he com- 

menced his action, that he mult provide the money, it was offered 
in evidence, that he gave him notice by ſending him a letter to 
do ſo. But the Ch. ] ſaid, that he did not think the bare ſend- 
ing a letter to the poit-houte would be futhctent evidence of no- 
ice, without fome {further proofs of the acceptor's receiving it; 
and befides he faid, that generally a perſonal demand is expected. 
Barnard. Rep. in B. R. 199, 200. Trin. 2 Geo, 2. Dale 
Lubeck. | | 

14. To prove an indor{ement over of a bill of exchange, it was 
offered that the defendant had himſelf confeſſed that he was come to 
town to haſlen on the trial of an action that was brought againſt him, 
upon an indorſement that he had made cn a bill of exchange. And the 
counſcl ſaid that this very cauſe was brought down by proviſo ; 
ſo that it is ſtrong evidence that it is for the ſame matter; and the 
Ch. J. at the fittings at Guildhall, allowed this to be good evi- 
dence of the indorſement. Barnard. Rep. in B. R. 199. Trin. 
2 Geo. 2. Dale v. Lubeck. | 


(Q) Recovered. What. Damages, &c. 


*. INTE REST on a bill of exchange commences from demand paw: ac- 
made, and therefore, if there was no demand made till ac- ts the bill, 
tion brought, the defendant may plead tender and refuſal, and . = 
- . > . . * 4 ele 
uncore priſt, and ſo diſcharge himſelf of intereſt; but if it be ett i, 
the defendant's fault that the demand could not be made, as if he were aud there- 
et of the kingdom, there want of demand ought not to prejudice 79" 5 — 
the plaintiff; per Cur. 6 Mod. 138. Paſch. 3 Ann. B. R. te ever, 
Anon. | | who brought 
: | ; EY action as 
indorſee, and held well, and intereſt was ruled to be paid fro the time of the proteſts 4 5 
J bl 5 1 1. 10 Mod. 36. 
Trin. 10 Ann. B. R. Louviere & Laubray. 


2. 3 & 4 Ann. cap. 9. % 5. No acceplance of ſuch inland bill hall Since this 
charge any perſon, unleſs under<vritien or indorſed ; and if nat ſo un- ſtatute it has 
derawritten or indorſed, u drawer to pay coſts, damages, er intereſt, . | 
unleſs protefl be made fer non-acceplance, and within 14 days after an indoriee 
proteſt the fame be ſent, or notice theresf given to the party from rohem of an inland 


Sg : : . 5 : WR - F bill of ex- 
ſuch bill wwas received, or left in writing at his uſual place of abede ; ch ange may 


and if ſuch a bill be accepled, and not paid within 3 days after duc, maintain an 
no drawer fhall pay cas, damages, or intereſ! thereon, unleſs protejt action 
be made and ſent, or notice given as aforeſaid ; nevertheleſs, the drawer 


Hull 


againſt the 
acc dor, on 
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a parol ac- ſhall © be liable fo payment of cofts, damages, and intereſt, if any Pina 
ty Oc IN te/? be made for Aoneacucepiance or ur n-paymenty an d nitice be ſent, 
eipal tum, QYLiVeN, CF 1c 

though not 


as to intereſt and cons ; 8 the act being made to give 2 further remedy“ for intereſt, damages and coſts 
againſt the drawer, Cann be ſuppoled to take any advantage from the payee which he had before, and 
therefore he true con ct ion ot the act is, tha: to cha = the drawer with intereſt and cofts, the drawee 
muſt refute to accept! it in writing; neverthelels if he pts the bill by parol, he is liable to the prin. 
Cipal ſum in the biil as ne would zus deen before the . 3 New. Abr. 611. Cites Mich. 8 Ceo. 2. 


B. R. Lamey Vs Palmers 


(K) Remedy for Bills loſt. 


t. X Bill Il of exchange was accepted by the „„ by under- 

writing his name; but the p erſon to whom it became pay- 
able by indorſement, loſt or miſlai id it; and the — ee refuting 
payment, the in 8 exhibited his bil in chancery, ſetting forth 
He refuſal, and that he offered to give ſecurity to mla 40 in- 
den (in, "PM annexed an ada. vit to the bill of the lofing or m 
laying it. This being con ſefled by the anfw er, it was objected 
that it did not appear by the plaintiff's affidavit that he had not 
aſſig: ꝛed the bill to another; but decreed that fend ant pay the 
money, the plaintiff giving ſecurity to indemnity the defendant, 
as the maſter ſhall think reaſonable, againſt any perſon that may 
hereafter demand the tame. Fin. Rep. ich. 29 Car. 2. 
Terceſe V. Geray. 

810 77 3. cup. 1 Enacts that F any inland bills of 
exchange for 51. 4 e for value received, drawn payable at a 
certain number 5 of days, Sc. ”_— the date theres}, be l; 5 or miſe arry 
avithin the time limited Th payment of the fame, the drawer of the 
ſaid bills ſball give other bill of the ſame tener, ſecurity being given 
(if dema mnded ). to indemnify him, in caſe the ſaid bills fo 2 or mij- 


carried, be found _— 1. 
3. A bank bill payable to A. or bearer was loſt, and found by B. 


a firanger. B. for a valuable conſideration reed to C. 
who got a new hill in his en em ; Holt Ch. J. held, that A. 
may have frover againſt B. who found the bill, cauſe he hid 
no title, thougi 1 the payment to B. would have indemnified the 
bank, but not- rn C. to whom it was aſſigned, by reaſon of 


the courſe of trade, which creates a property in the aſhgnee or 


bearer. 1 Salk. 126. pl. 5. at Guildhall coram Holt Ch. J. Mich. 
10 W. 3. Anon. 

4. By 3 E 4 Ann. cap. 17. /. 2. Actions to be brought upon 
notes mentioned in the {tatute, all be brought within the time ap- 
printed fer bringing actions by the ſtatute of 21 I Fac. cap. 16. 

5. If a promiſſory note be ind: ed and afterwards 4ſt, and paſſed 
in way of trade to a 3d perſon for a valuable confideration, the 
indorſee may have 7r5ver for the note againſt the third perſon; 
per Baron Price, which the other barons did not deny. 9 Mod. 
47. Trin. 9 Geo, 


f 
£ 
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(S) Equity. 


1. A Requeſted B. to let him have ;0l. in London, and he 


would draw a bill on C. in the country, 1% repay it to B. 


as ſoon as B. ſhould return fame. B. gave 2 bills to A. one for 
201. and another for 3ol. payable at 20 days fight, which the 
drawee accepted. On B.'s return, drawee in the country refuſed to 
pay A. v bill. B. on this, writes to /h payment of bis bills, but 
one was paid before, but the drawee refuſed to pay A. the other. 
Decreed A. to pay back the 201. received, and a perpetual in- 
junction againſt A. for the other 30I. Fin. R. 356. Paſch. 30 
Car. 2. Hill and Penford v. Baker. 

2. Bill for relief againſt a 5% , exchange, on pretence of its 
being gained by threats or menaces, is not proper for equity, it 


being a matter at law, and dure/5 a good plea there; but being 


gained by fraud, and for a fictitious confideration, it was relieved 
per Commiſſioners. 2 Vern. 123. pl. 123. Hill. 1690. Dyer v. 
Tymewell. PE ; 


For more of Bills of Exchange in general, ſee Payment (A) 
and other proper titles. | 


(A) Blanks, 


; II ſpaces are left for the addition of the pariſb and ſuch things 

in the record, this the judges cannot amend; for it is out 

of their knowledge. Arg. Savil. 87, 88. pl. 165. Paſch. 28 
Eliz. | | 

2. Blank left in a bond for the chriſtian name of the obli gon, who 


ſubſcribed his chriſtian name, is good. Cro. J. 261, pl. 22. Mich. 


8 Jac. B. R. Dobſon v. Keyes. 

3. If a man be bound 7o pay 72 ( blank } and ſeals it, and after 
wards a name is put in, this is not a good bond; per Jones J. 
2 Show. 161. pl. 146. Paſch. 33 Car. 2. 8 

4. Blanks were filled up after the execiction of a deed, and the 
deed not read again to the party nor re- ſcaled, and executed; yet 


held a good deed. 2 Ch. Rep. 410. 3 Jac. 2. Paget v. Paget. 
Vor. . | X f 5 If 


[ 268 ] 
2 Freem. 
Rep. 112. 
pl.123.5.C, 
but nut fully 


8. PF. 


g. If x gement is entered on the roll with blanks, they may be 
filled up without notice within the year. Cumb. 71, Hill. 3 & 
4 Jac. 2. Anon. | 

6. Debt upon a bend; and upon oyer the defendant demurred, 
and ſhewed for cauſe that the bond was void, being noverimt uni— 
verſi, &c. me J. S. teneri & firmiter ov/igart Richards de I ccd 

Preet, Or. folverd eidem Richards Bißbep. But the court held the 
bond good, and gave judgment for the plaintiff. 11 Mod. 275. 
!. 23. Hill. 8 Ann. B. R. Bithop v. Morgan. 

7. On the agent of a promiſſory note payable to one or order, 
nothing is done but indorſing the name of the indorſor, upon which 
the indorſce may write what he pleaſe; and a? a trial, when the 
bill is given in evidence, the party may Fill up the blanks as he 
pleaſes. Comyns's Rep. 311. pl. 160. Mich. 5 Gco. 1. C. B. 


Meor v. Manning. | 


Blood C orrupted, 


(A) In what Caſes. 


F the father has 2 hut, and the eldeſt has ifſue a daughter, and 


Pr. Forfeit. Þ | : OW 2 . 
ure de Ter- commits felony in his father's life, and confeſſes the felony, 
and becomes an approver, and takes his clergy, and 1s put to the pri- 


res, pl. 89. 
eites S. C. : | - : 
ſon of the ordinary, and there dies, and after the father dies, the 


. wy ] daughter ſhall have the land, and not the uncle, becauſe the 
eldeſt ſon was not attainted, by reaſon that us judgment of death was 
given; for by ſuch judgment the land thall eſcheat, by reaſon of 
the attainder of the eldeſt fon, who cannot take it. Br. Diſcent, 
pl. 44- cites 8 E. 1. and Fitzh. Aſſiſe, 421. 


Hawk.P.C. - 
68. cap. 27. of blood cannot be without attainder in fact, agreed by all the 


. juſtices. PI. C. 261. b. Mich. 4 & 5 Eliz. Hales v. Pettit. 


blood. Co. Litt. 391. a. 


No attainder 
= = A corruption of blood. 3 Inſt. 112. 
wrought cor - | . : f 
rupt — of blood at the common law. 1 Salk. 85. pl. 1. at the Old Paily 1696. in cafe of the 
King v. Morphes. — Attainder for piracy corrupts not the blond, inaſmuch as the ſtatute only ſays, 
tit be Anger ſhall ſuffer ſuch pains of death, &c. as if he were attainted of a felony at common 
Hawk. Pl. C. 99. cap. 37. ſ. 8. — —— Where 


Jaw ; but ſays not that the blood hail be corrupted, F | | 
y the civil lavu, a condemnation for a capital offence caules neither forfeiture of 


the proceedings are b ' | 
lands nor corruption of blood; for corruption of blood can be cauſed only by a judgment by courſe of 
| the 


2. Being a fel de fe is no corruption of blood; for corruption 


. Attainder of hereſy or premunire works no corruption of 


4. By an attainder of piracy on ſtat. 28 H. 8. cap. 15. there is 


7. 3 
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the common law. 2 Hawk. Pl. C. cap. 4. ſ. 10. and cap. 22. f. 12. 8. P. Hale's Hiſt. 
oT Pl. C. 354, 355. cap. 27. but fays if there be an artainder *f treaſon er felony done upon the ſea, 
1 pon this farute of 28 H. 3, by jury, arcird; ng ty the c car, 6. of the common lab, it tems that t he judg- 
ment thereupon works a corruption of blood, becauſe the co:mmiſiion itieif is under the great ſeal, war- 
ranted by act of parliament, and the trial is according to the courſe of the common law, and n 
fore the proceedings and judgment thereufon is of the ſame effect as an attaincer of foreign treaſon 
by commithon upon the ftatute of 35 H. 8. cap. 2. or any other attainder by the courſe of the com- 
mon law; and with this agrees Co. Litt. ſ. 745. pag. 3 1. Nay, I think farther, that if the in- 
dictment of piracy before ſuch commiſſioneis upon the ſtatute of 23 H. 8. be formed as an indi. 
ment of robbery at common law, viz. vi & armis & telonice, &c. that he might be thereupon at- 
tainted, and the blood corrupted ; for whatever any ſay to the contrary, It is out of queſtion that piracy 
upon the ſtatute is robbery, and the offenders have been indicted, convicted, and executed for it in 
B. R. as for a robbery, as I have eiſcwhere made it evident. Fu: indeed if the indictment before 
theſe commiſſioners run only according to the ſtile of the civil law, z. piratice deprzedavit, then the 
attainder thereupon, upon the itatute of 28 H. 8. though it gives the forieiture of Rs and goods, 
corrupts not the blood; and ſo are thoſe 2 books of the ſame author, Co, P. C. cap. 44. and Co. 
Det. f. 745. to be reconciled, which, without this diverſity, would be contradictory ; 2 Cites Einl. 
13 Car. B. R. Hilliar v. Moore. 


5. I Fac. 1. No attainder fir bigamy ſball work any corruption 
F blood, I:fs of 3 or 5 on of the heirs. 
6. 21 Face. 1. /. 26. Fs is felony without benefit ef clergy lo ac- 


knowledge, or procure to be acknowledged, any Ane recovery 
Ze P , 5 


_ deed inrolled, ſtatute, recognizance, bail, or judgme nt in the name 


of any perſon not privy or conſenting thereunts ; hawbeit this offence 


all nit corrupt the blood. 


7. Where a ſalute ſaves the land to the erin it fo far prevents 
the corruption of blood. IIawk. Pl. C. 197 cap. 40. f. 5. 

8. An attainder of treaſon works corruptio uin all caſes where- 
ever the treaſon be done, except only attainders before the conſiable, 
marſhal, or adiniral ; the 8 whereof Was, becauſe there could 
be no record made of it, but here there is. (This was attainder 
of treaſon by commiſſion on 28 H. 8. 15.) 1 Salk. 85. pl. I. at 
che Old Baily 3 The King v. Morplics. 


(B) Who ſhall be barred. 2703 


1. V HERE a father i 17 2 ifed 1 10 fee, and the ſen 1 is Alla. nas 1n 
the life of the father, and the father dies, and the fon 

furvieds there no other ſhall have the land as heir; but the lord 
ſhall have the writ of eſcheat, ſuppoſing that the tenant dis 
without heir; per Newton. Br. Diſcent, pl. 12. cites 22 H. 
6. 3 

A man hath 7 2 2 ſons, all the eldeſt in the Iife of the father At the par- 
75 a F felony, and dies, living the father, and after the a- Dn ne 1 
ther dies ſeiſed of land in fee. If the land ſhall eicheat or not, was 17% Pele 
the queſtion ; and it was held by Brown, Coningſby, Molineux, eld com- 
and Hales, that the land ſhall enure to che youngeit fon as heir we 3 
to his father, if the eld-/? had uo iſſice alive; but if he had iſſue ande of 
alive, (ſo that he is inheritable by the law, if it was not for the the cldett 
attainder,) the land ſhall efcheat to. the lord, and ſhall not go to wy f = 
the youngelt ſon. Quod nota, pro diverſitate legis. D. 48. a. father, 


pl. 16. Mich. 32 H. 8. Anon. ſhou vote 


be a bar to 


the youngeſt, and anſwered currat communis lex. Ex lib, Mr. Hackwel, D. 48. pl. 16. Mag. 
| | X 2 Fiyan's 
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Prynn's Abr. of Cotton's Records, 396. cites the ſame petition and anſwer, 
ſcents of lands in fee-timple, where the eldeſt ſon dies without iſſue, living the father, the younger ſhall 
inherit the father, becauſe he needs not mention the elder brother in conveying of his title; but if the 
elder ſurvive his father but a day, and die: without iſſue, the younger cannot inherit, becauſe the corrup- 
tion ot the blood in the _ ſon ſurviving the father, impedes the deſcent, Hale's Hiſt. Pl. C. 356, 

357+ cap. 27. cites 31 E. 1. Bar, 315. But ſays, that otherwile it is in caſe the eldeſt ſon had been an 
alien born; for then, e ding ſuch alien fon were living, the land will deicend from the father to 


S. p. of collateral be 


the youngeit ſon born a denizen. 


A man inf - A ſeveral 20 the a of his avife for life, and after to 
the nf of the heirs male of his body, and has a fon, and after was at- 
tainted of treaſon anno 29 H. 8. and the «wife died; and it was 
held that e hen ſhall have ouſter le main, as a purchaſor by the name 
of heir male, aud not as heir, Quzre. Br. Deſcent, pl. 1. cites 
37 H. 8. 


Hale's Hit. 4. A. and B. are [Wo Wi A. 1s attainted, and has iſſue 2 and 
n K diet, and C. purchaſes lands, and dies without ie. B. his uncle thall 


Br. Deſcent, 


EIIZz. Grey's 
caſe. 


— ogy attainted, yet his father chat is the medium, whereby he muſt con- 

vey that title, was attainted, and ſo the deſcent is obſtructed. 

Vent. 425. per Hale Ch. B. cites 10 Eliz. D. 274. Graves's caſe. 

Put if the 7. Baron and feme, tenants in tail of lands of the inheritance of 
2 ee *- the anceſtors of the feme, have iſſue a hu, who has iſſue a ſon, 
8 grandſon to the baron and feme. The baron dies. His /n com- 
death of the ite treaſon, and is executed, the feme ſurviving. Per Ld. Treaſurer 
paron, te & omnes barones, the grandſon has good title after the death of the 
red, and the feme, and the land is not forfeited by the attainder of the ſon, he 
king _ being executed in the life of the grandmother, who only as long as 
* decade the lived was tenant * in tail, and the land deſcended to the grand- 
the ifue fon as couſin and heir of the boch of the feme the grandmother. 
. Cro. E. 28. pl. 12. Paſch. 26 Eliz. in Cam. Scacc. hank v. 
them both; Mantell. 


not inherit; for A. who was the nedius anceſtor was diſabled; per 
Hale Ch. J. Vent. 416. cites 3 Inſt. 241. Courtney' Lea. _ 
5: Where the ue in tail is outlawed of felony in the life of the an- 


Pi. 8. tor, and gets a pardon in the life of the anceſtor, he may enter after 
5 «2 death of his anceſtor as h tail; cont Semple. But if 
29 Af. E. the death of his anceſtor as heir in tail; contra of fee-fimple, But i 
the anceſtor dies before the pardon, then it ſeems, by Thorpe, that 
the heir in tail cannot enter. The reafon ſeems to be inaſmuch 
as the king ſhall have the land during the life of the outlaw. Br, 
Forfeiture de Terre, pl. 37. 
To s. 6. The younger brother hath iſſue, and is attaint of treaſon, ad 
Pars * dies. The elder brother, having a title to a petition of right, dies 


without iſſue. Without a reſtitution the other brother's ſon hath 
loſt that title ; for though that title were in an anceſtor that was 


for by the father he is barred. Arg. Godb. - 118. cites 8 Rep. 72. 


£472.) 


Where the 
perfor under 
20 Hm ans 


ther cugtr 


8. If the eldeſt fon bills Ns father, the youngeſt ſhall have an ab- 


peal againſt his brother; and yet if his brother be attainted at his 
ſuit, he ſhall never inherit his father's lands. Arg. Noy, 165. cites 


it as agreed by all the judges in 26 Eliz. 

Where one is attainted of treaſon or felony, this is abſolute 
and perpetual diſability by corruption of blood for any of his poſ- 
terity to claim any hereditament 1 in fee-mple, or as heir to him 


5. or 


Blood Corrupted. — — 
or to any other anceſtor paramount him. 11 Rep. 1. b. 39 Eliz. 3 = 


Ld. Delaware's caſe. 
ſuch caſe ſuch other is barred. 


is barred, in 


Arg. Lit. 73. cites 31 E. 3. Fitzh. Deſcent, 17. and Bar. 15. 


10. But the heir in tail, in caſe of felony or murder by the fa- ag e 
: . a . tal. 1 - 
ther, ſhall have the land, and the blood is not corrupted ; but it tigte of 
is otherwiſe in caſe of treaſon by the ſtatute 26 H. 8. Jenk. 82. treaſon, his 
] 60 : blood is not 
Pas NE corrupted, 


Arg. Godb. 305. cites 3 Rep. 10. Lumley's caſe, and ſays, that the ſtatute 33 H. 8. 


20. is the firſt. 


ſtatute which veſts lands forteited for treaſon in the king without office found, fo as according to the 
Ld. Lumley's cafe, 3 Rep. 10. before this ſtatute of 33 H. 8. 20. the land did deſcend to the iſſue in 
tail. Godb. 30 ;. in caſe of Sheffield v. Ratcliff. 

The ſtatutes of 26 and 33 H. 8. ſubject eſtates tail to the forfeiture by attainder of treaſon, and ſo 
the law ſtands at this day, notwithſtanding the ſtatute of 1 E. 6. and the ſtatute of 1 Mar. But yet 
theſe acts are not abſolutely a repeal of the ſtatute or donis conditionalibus, for notwithitanding the for- 
feiture of the lands entailed by the attainder, yet the blood is not corrupted as to the iflue in tail; and 
therefore if the ſon of the donee in tail be attainted of treaſon in the life of the father, and die, having 
iſſue, and then the father dies, the ettate ſhall deſcend to the grand-child, notwithſtanding the father's 
attainder; but otherwiſe it would have been in caſe of a fee ſimple. Hale's Hiſt. Pl. C. 356. Cites 
3 Co. Rep. 10. b. Dowtie's caſe. ſenk. 82. pl. 60. 5. P. and cites S. C. e 


11. Where a remainder is limited to the right heirs of J. S. and Jenk. 203. 
J. S. afterwards is attainted, his heir ſhall not take; for his blood PE 27. 8. P. 
is corrupted, ande is iſſue only, and not heir. Jenk. 82. pl. 60. 


12, If corruption of the blood of the father diſables the courſe 
of deſcent and inheritance between the brother and the father. Mo. 
569. pl. 775. Paſch. 41 Eliz. in the Exchequer, Counteſs of War- 


That it does 
not. Cro. 

J. 539+ cites 
it as adjudg- 


wick's caſe. No judgment. ed 41 Fliz. 
| in Hoibie's 

caſe, Noy, 158. &c. S. C. by the name of the King v. Boraſton and Adams, alias Altonwood's 

caſe, 4 Le. 5. pl. 21. Sir Tho. Hobbie's caſe, And lee the argument of Hale Ch. B. in 


caſe of Collingwood v. Pace. Vent. 413 to 430. 


| 13. Land is given 70 A. and the heirs males of his body, remain- 
der to the heirs females of his body. If the father commits treaſon, 
both heir male and female are barred ; for they both claim by the 
father. But if the heir male, after his father's death, is attainted of 
treaſon, the king ſhall have the lands as long as he has ifſue male 
of his body, and if he dies without iſſue, the heir female ſhall have 
the lands ; for ſhe claims by the father, and not by the brother. 
Arg. Godb. 311. cites Litt. 719. : | 

14. If there be grandfather, father, and ſon, and the grandfather 
and father have divers other ſons, and the father is attainted of felony, 
and pardoned, yet the blood remains corrupted, not only above him, 
and about him, but alſo to all his children born at the time of the 
attainder. Co. Litt. 392. a. | 


the blood upward and downward, ſo that no perſon that muſt make his derivation of 


In all caſes, 
(but only in 
caſes of en- 
tails) attain- 
der of trea- 
ſon or felo- 
ny Ccorrupts 
deſcent to or 


through the party attaint, can inherit; as if there be grandfather, father, and ſon, and the father is at- 


tainted, and dies in the life of the grandfather, the ſon cannot inherit the grandfather, 
Pl, C. 356. 


15. Reſolved by the two chief juſtices, and the chief baron, 
that whereas P. had covenanted by indenture for natural affeftion, 
to fland ſeiſed to himſelf for life, the remainder for life to H. the eldeſt 
ſon of his brother, the remainder to the fir/t ſon of the ſaid F. and fo 


LY the 8th ſon, &c. the remainder to the right heirs of P. and P. is 


X 3 attainted 


Hale's Hiſt. 


*( 272 } 
Mo. S 15. pl. 
1103. in the 
Star-Cham. 
ber, S. C. 
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preſump- affaintec 777 5 u, and executed before the bir th of any fon to . that 


tions of tor- 
5 of the the ſons born after are all utterly barred by that attainder, and the 


ſaid deed, king ſhall have the fee diſcharged of all the remainders limited to 


the deed va the ſons not yet born. Nov, 102. Trin. 9 Jac. Sir Tho. Palmer's 
cenſured and 


damned, but caſe. 
no perſon cenſured. 


The wite is 16. Huyſtand and wife, tenants in tail, if one is attaint of treaſon 


3 —4 the land ihall not deſcend to the iſſue; becauſe he cannot hs 
yet the land title as heir to them both. Arg. Godb. 312. cit's 9g Rep. 140. 


i forfeied Paſch. 10. Jac. in the Court of Wards, in Beaumont's caſe. 
asian the 
Tae, though it be but a poſſibllity, for the whole eſtate is in the wite; but the reaſon is, becauſe it was 


once coupied with the p Arg. Codb. 325. cites 9 9 aum nt's caſe. 


H. ſeiſed of 17. It is not the corruption F, Lied that brings the land to the 


3 a vas or king, for then eee Ws ot blood would reſtore the land to the 
FR ITY my attainted, and his heirs, which it does not, though it be by 


fare 8 & . parliament, as appears by all the acts cf reſtitution in blood only, 
2 . % and the bd 5 is foricited by attainder ipſo facto, ſo that the Hera 
| may enter by force of the 77 Join e, which gives the title againſt 
ing the cn, him for the whole eſtate, ſo that the heir is involved in him, and 


by 6:6 
Sake , the deſcent intercepted and prevented by the eſtate given away by 
„ten of the foriciture, not by the corruption of blood. Hob. 347 13 Jac. in 


wy 8 the Exchequer, by 11 bart Ch. J. in caſe of Sheffield v. Ratcliffe. 


gaeſtion was, whetl er the lands were fortcites to the king, who had un the ſame, as forteited, to Baron 
Lovel, who bt vont a bill in tie Fxchecuer to redeem, and had a decree? On an appeal to the houle of 
lords, the judges held, that in feiony the for fes ture te the bord is only by Ivay '/ of ol -heat, fro def. Fu tinans 
4, buc in ran ibe ends came te the king as an immediate forfeiture, wht. þ was a diſtirn&t peralty from 
corre prion ef ticad, for the corruption may be ſaved, and the forfeiture ſtill remain, & vice veria, and 
therefore the lands forfeited in the principal caſe. 1 Salk. 85. pl. 2. Hill. 8 Ann. in Dom. Proc. Sir 


Seiathic) Lovel's all. 


18. If the ee ;ther had been attainted, the uncle could not 3 
the fans land, & lic e converſo, becauſe the uncle to the ſon, and 
the ſon to the 007 in their conveyance, mult needs mention the 
mother. Arg. Noy, 165. in caſe of Boraſton v. Adams, { alias 


9 12731 Hobby's caſc. 3 
4 Le. g pl. 19. A. has iſſue, ſon and daughter, A. is altaint ; the ſen purchaſes, 
21. S. C and dies without iſſue; the daughter ſhall inherit to her brother; 


9 * | * . 
. © tor, 1it, the was born before the attainder, and there was lawful 
cited Cro. J. blood, and hercditable between them, which was not loſt by the 


530 in Fl. 7. corruption after; and upon the grounds which Littleton puts, if 


— 8. C. | . 
du, Ton purchaſe, and has no heir of the part of the father, the heir of 
Hit. Pl. C. the part of the mother ſhall have it; fo here, though there be no 


357 . Jawful blood between the fon and the daughter by the father, yet 
4 * 8 * * . 

The King v. Of the part of the mother is lawful blood. Palm. 19. Trin. 17 
Pera ten, Jac, Hobby's calc. 93 


Adams 3, : 
Iitonvcod's, Caſe, S. 1 C. cited Vents 425. per Hale Ch, B. in caſe of Collingwood v. 


Pee, ard t' ar it was ruicd, that n- thiand;ng the attainder, the ſiſter ſhould inkerit, becauſe the de- 
ſim Letawern the bretler ara { fiter = Wa; immediate, and the Jaw regards 1 not the diſab Uity of the father. 

" Hird 4+ 9 the date 430) = þ u. B. ſaid, if it be objected, that in that caſe the nber wwas not at- 
% d, which might preſerve ihe iegal blood between the 3 and ſiſter, Ianſwer, that that would 
not le: ve, dt ny the dilepizity of the parents were not at all conſiderable; for if it diſable the blood of 
the aber which is derives to the ion, it whu'd infallibly deſtroy the Jeſcent to the ſiſter, for ſhe inherits 


net rotlcr in tae cpi Of Heir ty iy. part of the mother, it by the attainder the had been difabied to 
take 


pl. 76. 


deſce; 
Pace, 


24, 
ariſes 
Prdime 

ſom; a 


diate 


— | 

Blood C: rrupted, | 273 
tike as heir by the father's blood. 40 E. 3. 12. It the beir on the part of the fa her be attained, the 
land ſhall ejcheat, and ſhall never deſcend to the heir of the mather, because, nwwithilanding the attain- 
der, the law looks upon it as in efſe; bur oth <v je it is in c of an alien, for if the ſon purchaſe land, 
and hath no kindred on the part of his father, but an al en, it tha'l deſcend to be heir on the part of the 
mother; and although the blood both of the tather and the mother were in he fitter, yer if ſhe were diſ- 
abled-in the blood of her father by h.s aitainder, the could never intitic herſelt by the bivod of her ma- 


ther. Vent. 426. in cale of Collingwood v. Pace. 


20. A. deviſes that the heir of DB. fhall {il his land; B. is attaint- 
ed of felony in the life-time of A. — A. es. The eldett fon of B. 
cannot ſell this land, for he is not heir. The blood is corrupted ; 
he is the iſſue of B. The word heir will not ferve for a nam? of 


purchaſe, if he be not /a*ofu/ heir, nor the word i The word 
ſen, ar daughter, will, or reputed ſon or daughter, in the caſe of a 
feoffment, as well as of a will, although they be baſtards. Jenk. 


203. pl. 27. 4 a 
1. Duplicatus [ancuis is ſſary in deſe rchaſes; An ati 

21. Duplicatus ſanguis is not neceſlary in detcents or purchaſes; An atraint- 
25 where à man is iſed in right of bis wwife, an heireſs, and has iſſuæ, 3 


and the huſband is attainted, and the wife dies, and the huſband e, ang 
dics, this ſon ſhall have the land. Jenk. 203. pl. 27. ws iſſue by 
er, the iſſue 


ſhall inherit; for the marriage was lawful, and he only claims from the mother. Jenk. 3. in pl. 2.— 
2 Hawk. PI C. 457. cap. +9. ſ. 49. lays, it ſeems to be the better opinion, that where a perion hath 
iſſue by a woman ſeiſed of lands of inheritance, ſuch iſſue may inherit the mother, though he had never 
any nheritable blood from the father. And Ibid. Marg. (i) cites ſeveral modern books, and then 
ſays, that this appears trom 13 H. 7. cited 8. P. Co 196. and abridged Br. Tenant oy the Curtely, pl. 
15. and wherein it is held, that if the hutband of an inhericrix have iſſue, and be attainted of felony, 
and pardon=d, he thall not be tenant by curteiy, by reaſon of the iſſue born betore the pardon, but by rea- 
fn of iſſue born after he thall ; from whence it necetlarily follows, that ſuch iſſue malt be inheritable ra 
the wife; alſo it is admitted, Co. Litt. 84. b. that the itfue of an inheritrix by an alien, or a perſon at- 
tainted, may be in ward, which could not be unleſs he could inherit the mother; and cites Cro. 1.539. 


Lit. Rep. 28. 1 Ley. 59, 60. but ſays, that the contrary was aiizienly holden. 


2. Father is attainted of felony in the life of the grandfather, and But if the 
dies, leaving a ſon. Then grandfather dies. The land ſhall ef= 5, 
cheat; for the fon mult make his deſcent by the father, which he i, and 
cannot; but if the elde ſon had been attaint in the life of the fa- tÞ* faber 2 
ther, and died without iſſue in his father's life, the fecond brother 1 


might inherit; but if the eldeſt ſon had ſurvived the father and des, and 
: then the 


died after without iſſue, the younger brother ſhould not inherit -— 
; = . . 85 7 |: a! 4 
per Berkley J. Cro. C. 435. in pl. 4. Hill. 11 Car. B. R. dies, the land 
ſhall deſcend to the grandſon, notwithitanding ihe 26 H. S. 13. wi ich gives a forfeiture of the lands of 
the perſon attainted. Sce 8 Rep. 166. Digo, 's caſe. Jenk. 287.— Hob. 343. in caſe of Snet- 


field v. Ratcliff. | . 
At the parliament 1 H. 4. the commons petitioned, that the attainder of the eldeſt fon in the father's 
ſite ſhould not be a bar to the youngeſt, and it was anſwered, currat commune ee. D. 48. Marg, 
pl. 16. cites Mr Hackweli. * The corruption of blood upon this ftatite 1s only wWrheetue 
traitor has eſtate tail in the land. Jenk. 82. pl. Cc. ſays, it waz fo adjucged in La. Lutnlcy's Caics 


23. The impediment of an ance/?or that is not medius anceſtor be- 
tween the perſons from whom, and to whom, will not impede the 
deſcent; per Hale Ch. J. Vent. 416. in caſe of Collngwocd v. 

Pace. . 

24. In immediate deſcents there can be u impediment but what See Hale's 
ariſes in the parties themſelves as, the father jciſed of lands, the in- _ 1 
bedient that hinders the deſcent mru/t be either in the father an the cape 
ſn ; as if the father or the ſon be attaint, or an alien. In imme- usb the 
diate deſcents, a diſability of being an alien, or attaint in him that diem diffs 

| R 4 is 


Eb | Blood Corrupted, 


ens/anguinit, is called a mediut ancgſtor, will diſable a perſon to take by deſcent, 
yet he is nec though he himſelf has no ſuch diſability. As in lineal deſcents, 
the medium - 9 1 , . 

differens be. if the father be attaint, or an“ alien, and hath iſue a denizen born, 


reviratis. 3 and dies in the life of the grandfather, and the grandfather dies 


Salk. 129- ſciſad, the ſon ſhall not take, but the land ſhall eſcheat. In calla- 


{. 4. cites . . 0 
El ces. teral deſcents, A. and B. brothers, A. is an alien, or attainted, 


Lig. S. a. and has iſſue C. a denizen born. B. purchaſes lands, and dies 
without iſſue, C. ſhall not inherit; for A. (which was the medius 
anceſtor, or medium differens of this deſcent) was incapable; per 
Hale Ch. B. 1 Vent. 415, 416 in cafe of Collingwood v. Pace. 

25. A, tenant for life, remainder to his wife for life, remainder to 
the iſt, 2d, &c. ng in tail, remainder to the right heirs of A.— 
A. commits treaſen, and then has a ſon, and then is attainted. 
Held that whether the ſon is born before or after the attainder, 
the contingent remainder to him was not diſcharged by the veſting 
in the crown during the life of A. becauſe of the wife's eſtate, 
which is ſufficient to ſupport it. 2 Salk. 576. pl. 1. Paſch. 6 W. 
& M. in B. R. Corbet v. Tichbourn. 


(C) Blood Corrupted. Reſtored. And Reſtitution 


of what on Reverſal of Attainders. 


Pr. Diſcent, 1. J F the eldef ſon who is attainted of felony, gets a pardon in the 
pl. 55+ life of the father, and the father dies, the land ſhall eſcheat; 


for the pardon cannot avoid the corruption of the blood; and there- 


fore it is uſed at this day to have re/tttution of the blood by act of par- 
liament ; for the king may reſtore the land, but not make the heir 
to inherit unleſs by parliament. Br. Diſcent, pl. 44. cites 8 E. 1. 
2. He who is a cert convict in the life of his father, and after 
gets a pardon, he may inherit after the death of his father. Br. 
Diſcent, pl. 42. cites 15 E. 2. and Fitzh. Corone, 382. 


3. If the ie in tail be outlanved of felony in the life of the an- 


ceſtor, and gets a charter of pardon in the life of the anceſlor, he may 
enter ; nevertheleſs if the charter had been after the death of the 
anceſtor, then it ſeems that the king ſhall have the profits during 
his life. But per Aſcue and Wych. if the pardon be in the life 
of the anceſtor, or at any time after, the iſſue in tail ſhall have 
the land. But Thorp ſtrictly charged the jury to find if the par- 
don was in the life of the anceſtor or after; for if after, then the 
king {hall have the land during his life, as it ſeems. Br. Diſcent, 
pl 23. cites 29 Aff. 61. : 

4. Land was aſſured tn S. by aft of parhament, viz. a mancr, 
and after a tenant who held of it in chivalry died, and after S. was 
attainted of treaſon, and the af reverſed by parliament in all points, 
ſaving the titles of thoſe who did not claim by the firſt act, which is 
now reverſed by this laft act, and the king ſeiſed the manor and granted 
it to his mother. Quære, if the patentee ſhall have the ſaid ward, 
and by all the juſtices in effect ſhe ſhall have it, becauſe the firſt 
act is reverſcd in all points, notwithſtanding it be only a chattel 

| | veſted, 
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Blood Corrupted. 


veſted, and that all the meſne occupiers ſhall be charged of the 
profits. Quod quære; for it ſeems to be no law. Br. Parlia- 
ment, pl. 39. cites 3 H. 7. 15. f 

5. In treſpaſs a man was arrainted of treaſon by act f parliament, 
and after he was reſtored by another parliament, and the attainder 
annulled, and that it ſhould be void as if no aft had been, and ſhould 
be as ample and available to him as if no act of attainder had 
been; and he who was reſtored did treſpaſs upon the land meſne be- 
taveen the attainder and the reſtitution,; and the patentee who had 

tent of the land after the * atiainder, brought treſpaſs, and the other 
pleaded the act of rejlitutimm, Per Keble, the action lies well; for 
where judgment is reverſed by error, the party ſhall not puniſh 
meine treſpaſs, or have the meine profits, unleſs by ſpecial judg- 
ment, and ſuch words are not here in the act of reſtitution; but 
Fineux contra, and took a great diver/ity 2vhere the repellance Arnie 
the firſt afſurance, and where it dijaffirms it, as leaſe for years, 
which is determined after, or feoffments upon condition, and the 
entry for the condition broken, &c. thoſe affirm the poſſeſſion, 
contra of reverſals of judgments by error, or by parliament, or 


entry by elder title, and yet it ſeems that the meſne acts executed 


ſhall not be reformed. Per Fither, if treſpaſ5 is dene againſt the 
heir, and after the elder brother is deraigned, yet treſpaſs lies for 
the firſt heir; for it is an action veſted; per Vaviſor, thoſe words 
in the act, that all ſhall be void and as if no attainder had been, 
{hall be intended from this time forth, from the making of the act 
of reſtitution, and ſhall not have relation to meſne acts executed 
or veſted before; and Davers and Hales accorded. Br. Parlia- 
ment, pl. 41. cites 4 H. 7. 10. Fo | 

6. Aud if a willein had purchaſed, and the patentee entered before 
the reſtitution, he who is reſtored after ſhai! not have his perquiſite 
which is veſted ; per Davers & Hales. Ibid. 

7. So of wards veſted, and of preſentments of clerks who are in- 
dufted, and ſhall not extend to meſne acts veſted; and 5 were 
with the action, and 6 againſt it, and ſo it was relinquiſhed. But 
Brooke ſays it ſeems to him that the beſt opinion in reaſon is with 
the plaintiff, becauſe it was an action veſted in him before. 
Ibid. | 

8. Lord and tenant ; the tenant is attainted of treaſon by parliament, 
and after the king by parliament reſlores him or his heir, as if no 
attainder had been; there the ſcigniory which was extinct is revived ; 
quod nota. Br. Extinguithment, pl. 47. cites 31 IH. 8. 

9. If a man is attainted of treaſon, the king may reſere the heir 
to the land by his patent of graut, but he cannot make the heir to be 
heir of the blood, nor to be reſtored to it without parliament, Note 
the difference; for it is in prejudice of others. Br. Reſtitution, 
pl. 37. cites 3 E. 6 | 

10. If a man be attainted of felony, being ſeized of land, 
and after get a pardon and purchaſes other land, the heir ſhall inherit 
the laſt land, for the wife ſhall be endowed. Br. Deſcent, pl. 54. 
cites N. B. 

11. Note, that the corruption of blood cannot be prrged by 
grant ; nor pardon of the ting nor ou , u by act of parliament ; 

13 | | Or 
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Blood Corrupted. 


for the king annot make an heir who is not inheritable by the 
law of the rcalm; quod nota. And the king may make an alien 
denizen, but he caunot make him heir; for he may not prejudice 

ADOPT who is heir, nor the lord in his eſcheat; and ſo all 
reititutions to the name of heir are by parli: ment. Br. Diſcent, 
pl. 57. cites Dr. & Stud. lib. 1. 


S. P. accord- 12. Note, by Bromley and Portman, if a man be attainted 4 


in le, but if : 

he had iffue treaſon or felony, and the /g frau. ; him, and after ge Hure es 
dem before lands in ſec, and takes a wije and path i , and dies, the iſſue thall 
= and char inherit; for by the pardon he was well enough reſtored to his 
Ini livin: blood ; for he is by it enabled 91 purch afe, and need not to this 
42 purpoſe have reſtitution; and zhis reaſon ſerwes for the iſſue had 
* tter-born , * 

n F Sc 14 the attainder and PA? us 1. Da 11. 1 1 * 3 11ND I Mar. cites 
inherit; bur Stanford, 196. Inn. 5 8-0: 
it fuch pri r 

b.m ion dies in the life of the father, then the after born fon hall in t; becauſe he was not in 
being u e his father's attainger ftoud in 10. 5 dut was b ging of the cime and pupiſa- 
met by the pardon, Hale's Hift. Pl. C. 358. cap. 27. Citcs Litt. I. 747. 


;r 4 2 or 


? 
ee [hn * 


1276 13. But if there are grandfather, A er, and ſon, and the father 
i attainted of treaſon or ſclony, pol dies, in this caſe the ſon 
ſhall not demand the land as heir to the grandiather, notwith— 
ſtanding that the father had his pardon 3 tor the bridge is broken, 
and as the father himſelf is barred, ſo is the ſon; per 3 
and Portman. Anno 1 Mar. quo 0 nota. 14. pl. ites 


Stamford, fol. 196. Trin. 9 II. 3. 
S. C. cited 14. The elder brother had ſome = fer a petition * right for 
by Jones J. 7 nds. B. the younger brother hed i fue, and was attainted of treaſon 


Arz 19. | xp : : $42 8 , 
408. and and executed. A. died without iſſue. The queſtion was whether 


ML that the the ſon of B. was barred e of his petition of right by the ſaid attain- 
A 94 3 der; and it ſeems he 1 IS, ſo long as the attaiß remains in force, 
goeen, that But afterwards 7/ 2 . re). red in Hod by parliament as heir 


4 „* Ter 


1 „, er, by the words, (viz.) that he aud his heirs ſhall te 


\ 


N 24 
* BY enabled only in Bl;od as fan and heirs 7 of his father, and ſhall have and 


to relieve en all fuch tarnds which Hall acfcend, remain, or revert from any 
* collateral anceſtin of Lis ſaid father, as if the altainder had nat been 
Hera Lad, ſaving to the king the lands in his hands, or of any other, by reaſon 
point, cized of the ottainder. It Loom that by theſe clauſes, the intent of the 


by te name king and parhament was to reſtore and enable him to have his 


of Grev's ai” 

Ms pe ation of right as heir to his uncle. D. 274. pl. 40. Paſch. 
cif, by Hale 10 Eliz. Anon. 

q.. B = | 
Vent. 415. 435. —8S. C. cited by Berkley J. Cro. C. 543. pl. 8. as to the S. P. — S. C. cited 


Though 15. If a man be attainted of treaſon or felony, though he be 
be 3 born in wedlock, he can be heir to no man, nor any man heir to 
refore the him propter delictum; for that by his attainder his blood is cor- 
« get as runted, and this corruption of blood is fo high, as it cannot abſo- 


111 2 be fa/ved and rofl grell but by act of parliament ; for though the 


« Gag If 83368 


the fe res of perſon attainted obtain his charter of pardon, yet that doth not 
a revitution. make any to be heir, whole blood was corr upted at the time of 
. ths attairder, either downward or upward. Co. Litt. 8. a. 


; oF. Koa 359. 
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Blood Corrupted, 


16. Of reſtitutions by parliament, ſome bc in bl:; ad only, (that is, 
to make his reſort as heir in blood to the party attainted, and other 
his anceſtors, and nt ts any dignity, inheritance of lands, Oc. and 
this is a reſtitution /ecundum quid, or in part; and ſome be general 
reſtitutions, 72 be, honours, dignities, inheritance, and all that was 
[ſt by the attainder ; and that is reſtitutio in integrum, with an ad- 
dition ſometimes that ; it ſhall be lawful for the party reſtored, and 
His heirs, to enter, Re. Of the Bree vou may read in Dicr, 10 
Fliz. fo. 274. in Petition; and Rot. Par. 23 "= of the Larl of 
Arundel, &c. Of the 2d you may read 15 Ed. - Ut. Fenton, 2. 
3 H. 7. . n, 23. Fl. Com: 10. 175. Kot. Par. 
13 H. 4. Nu. 20. &c. Of both of them you may read ee 
in our books and parliament-rolls, and divers of them with addi- 
tion of entry. See 1 H. 8. Kelw. 154. Sir Will. Odehat's caſe ; 
4 H. 7- 7. Lord Ormond's cafe; Rot. Parl. 11 H. 4. Nu. 42. 
Rich. de Haſting's cate 3; and Rot, Parl. 14 Ed. 4, Nu. 4. 
John Forteſcue's cate,” attainted of treaſon in 1 E. 4. &c. 3 Inſt. 


240. cap. 106. 


Sir 


276 
Hale's Hits 
Pl. | 358. 
cap. 27. S. P. 
and that a 
re{titution 
in blood 
may be ſpe- 
cial and qua- 
I: fied ; but 
that gene- 
rally a reſti- 
tution in 
dis con- 
it: ucd libes 
ra I and ex 
ten ſtveiy.— 
As where 
king H. 3. 
was niuled, 
&c. to the 
ard: of oF 
I” 1. iam de 
Aibo Mo- 


naiterio by 


his attainder, 


and granted the ſame to Robert de Mares and his heirs, dercc car reddiderit rectis Iæredilus, per volun. 


tatem luam, vel per pacem. 


being dead) cr 
It was to make pe 7 ution, it had a moſt benign interpretation, 


In re{titutions the party is fawured, « 
Dyer Ch. * Pl. C. 252. a. Trin. 4 Eliz. in caſe of Willion 


Cap. 106. S. P. 


3 Inſt 2&1 


cap. 106. 


And albeit, at the nuxing of this graft, William de Albo Monaſterio, 
id have, in reſpect ot the at ainder and dannen of blood, ny right Heir; yet becauſe 


ard not th: king, and nl pretogative has no exemption ; per 
Ve Lis Berkieys ———; Inſt. 2 241. 


17. If a perſon attainted is ed to his blood, this does not [277] 


reſtore his land ; for the attainder has 2 effects, viz. to corrupt 
the blood, and to give a forfeiture of all his eſtate both real and 
perſonal to the king. Jenk. 287. pl. 21. Ks 

18, Upon reverſal of attainders there is no reſtitution of mo— 
ney paid to the king, becauſe the barons cannot in ſuch caſe con- 
troul the treaſury, and what 1s once paid into the treaſury cannot 
be got out again; per Treby Ch. J. 5 Mod. 49. Trin. 7 W. 
in caſe of the King v. Hornby.—Per Hl Ch. J. . 

19. Reſtitution of blood, in its true nature and extent, can only 
be by act of parliament. Hale” s Hiſt. Pl. C. 358. 

20 A. has iſſue B. a fon, and is attaint of treaſon, and dies. B. 
purchaſes land in fee- ſimple. 
bad, and enabled as well to be heir to A. as to all other colla- 
teral lineal anceſtors, provided it ſhall not reſtore B. to any of the 
lands of A. forfeited by the attainder. B. dies without iſſue. It 
was ruled that he land a f B. fhall deſcend to the Hallers of A. as aunts 
and collateral heirs of B. 1ſt, Becauſe the corruption of blood by 
the attainder is removed by the reſtitution. 24ly, Although the 
words of the act of reſtitution be to reſtore B. only as heir to A. 
&c. yet this doth not only remove the corruption of blood, and 
reſtore him and his lineal heirs in blood, but alfo his collateral 
heirs, and removes that impediment which would have hindered 
the deſcent to them. Hale's Hitt. Pl. C. 258, 259. cites Co. P 
C. cap. 106. Courtney's caſe. 


B. by parliament is reſtored only im 2 


And it is 
that ĩt 
deen 
ſurkcient if 
the act had 
reſtored and 
enabied bing 
in blood on- 
ly, as heir 
to his fa. 
ther; ind 
that thereby 
he and his 
heirs, as 
well colla- 
teral as li- 
„ neal, ought 
to make 
trieir de- 


ſcent from A. (for there was the ſtop and corruption) and from all other the anceſtors of the ſaid B. 


lincal 
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lineal or collateral; and, ex abundant', the other clauſe is added for the more manifeſtation thereof, 
3 Inſt, 242, cap. 100. 


For more of Blood Corrupted in general, ſee Forkeitureg 
and other proper titles. 5 


(A) Blunders, 


Seel Ti IF a man releaſes to me all actions which I fave againſt him, where 
releaſe to the intent may be to releaſe all the actions which he had 
me, and the againſt me, yet it ſhall not be ſo taken againſt the expreſs limi- 


och rd . | . Ll 
Je dei tation; for words make plea, Otherwiſe of a felvendum. Arg, 


Jenk. 198. Roll. Rep. 367. cites 14 E. 4. 2. 
» 12. Cites 
I 4. 42. 14 E. 4. z. D. 56. Kelw. 162. 174. Hob. 274. 


2. Condition of a bond, that if A. pay B. 20. of lawful Eng- 
Iiſd money, which ſhall be in the year of our Lord 1599, (the bond 
was made in 1593,) in and upon the 13th day of October next enſuing 
the date heresf, that then, &c. Adjudged that the payment was 
to be made in 1599, and not before. Cro. E. 420. Mich. 37 & 
38 Eliz. B. R. Sharplus v. Hankinſon. | 
Ver. 263 3. Bill of ſale of a ſhip by A. to B. was made to A. the vender, 
bar s P does to Tecure the payment of 4ool. and ſo the vendor ſold to viſe] ; 
not appear. but relieved in equity. Fin. Rep. 206. Paſch. 27 Car. 2. De- 
L 278 ] gelder v. Depeiſter & Monday. | 
4. Interpretatio fienda eft ut res valeat, Jenk, 198. pl. 12, 


For more of Blunders in general, ſee Miſtake of lords. 
Nonſenſe, Obligations () (N), and other proper titles. 


1 „ 


(A) Books and Authors. 


1. 8 Ann. cap. 19. HE author of any bot not yet printed, and 
| 2 his aſſigns, ſhall have the ſale liberty of print= 

ing it for 14 years, to commence from the day of publiſhing thereof: 
and if any perſon, within the faid time, ſhall print, reprint, or import 
any ſuch back without the conſent of ſuch proprietor in writing, frigned 
in the preſence of 2 credible witnefſes, or ſhall knowingly publiſh it with- 
eut ſuch conſent, the offender ſhall forfeit the books and fheets to the 
preprietor, who ſhall forthwith damaſk and make them waſte paper, 
and ſhall forfeit 1d. for every ſheet found in his cuſtody, either printed 
er printing, one moiety. to the crown, the other to him who will ſue in 
any court at Weſtminſter. | 

2. S. 2. No bookſeller, printer, or other perſon, ſhall be liable to theſe 
ferfeitures by printing or reprinting any book without conſent, unleſs the 
title to the copy of the book ſhall, before ſuch publication, be entered in 
the regiſter-boał of the company of ſtationers, as uſual, at the hall of 
the ſaid company; and unleſs the conſent of the proprietor be entered, 
paying 6d. fer each entry, which regiſter-boc may at all ſeaſonable times 
be inſpected without fee ; and the clerk of the company of ftationers, 
when required, ſhall give a certificate of ſuch entry; for which certi- 
ficate he ſball have 6d. | | | 

3. Bill to be quieted in the enjoyment of the right of ſole 
printing Dr. Prideaux's book, called Directions to Church- 
wardens, and for a perpetual injunction againſt the defendant to 
prevent his printing and publiſhing the ſame. The plaintiffs claim 
the ſole right of printing, by grant of the copy from the author, 
per ſtat. 8 Ann. fol. 261. The defendant claims a title under the 
original printer of the book, to whom the author firſt delivered the copy 
to be printed. Per Ld. C. Macclesfield, the bare delivery of the 
copy by the author to be printed, doth not deveſt the right of the 
copy out of the author; but is only an authority to the printer to 
print that edition, and the author may afterwards grant the right 
of the copy to another perſon. And a perpetual injunction was 
granted againſt the defendant not to print and publiſh the ſaid 
_ MS. Rep. Mich. 9 Geo. Canc. Knaplock & Tonſon v. 

urle. | | 

4. A bill was brought by the plaintiff as aſſignee of the copy 
of the Dunciad againſt the defendants, for an injunction to lay 
them from printing and ſelling the Dunciad, and to be quieted in 
the enjoyment of the ſole printing of that book for 14 years, ac- 
cording to ſtat. 8 Ann. cap. 19. And upon filing the bill, and 
upon an —_— that the plaintiff had purchaſed, or legally acquired 
the copy of that book, an injunction was granted niſi cauſa. - cane 
| IWC 


Books and Authors, 


ſkewed for cauſe, that the plaintiff had not ſet forth a good title 
to the ſole printing of this book, either in the bill or in the afh- 
davit upon which the injunction was granted; for he * only ſays 
that he has purchaſed or legally acquired the copy, f does net ſay 
of the author, or who qvas the auther; and by the ſtatute, the au- 
thor, or the aſſignee of the author, are only titled to the ſole 
right of printing the book, and no other perſon; and it is not 
ſufficient to ſay he purchaſed or legally acquired the copy, with- 
out ſaying he purchaſed it of the author. King C. allowed the 
cauſe, and diſſolved the injunction. Trin. 2 Geo. 2. Gilliver v. 
Snaggs. Afterwards in the ſame term, an injunction was granted 
in the casE or Gar, author of the Sequel of the Beggar's Opera, 
againſt publiſhing and ſelling that boci:, upon a bill icunded upon 
ſtat. 8 Ann. cap. 19. | | 


For more of Books and Authors in general, ſce Prerogative 
(D. e. 2) and other proper titles. - 


(A) Bottomry-Bonds. 


S. C. cited 1. A Ship going in the f/oing-trade 15 Newfaundland, (which 


by Dode voyage mult be performed in 8 months, ) the.plaintyff gave 


Ticge J: C19. 7 be defendant 50l. to repay Gol. upon the return of the ſhip to Dart- 


508, 509. > f 
mo 4 mouth; and if by leakage or tempeſt fhe ſhould not return in 8 months, 


the name of chew to pay the principal money, viz. 501. only, and if fhe never re- 
6-14 turned, then he fpould pay nothing. All the court held that this is 


aſe, where : | : 8 
— no uſury within the ſtatute; for if the ſhip had ſtaid at New- 


one went to 
Newfound- foundland 2 or 3 years, he was to pay but 601. upon the return 


m_ n of the ſhip, and it ſhe never returned, then nothing ; ſo as the 
him 1-01. plaintiff ran a hazard of having leis than the een which the 


for en law allows, and poſſibly neither principal nor intercit. Cro. J. 
bie no; 208. pl. 3. Trin. 6 Jac. B. R. Sharpley v. Hurre!l. - | 


his ſhip; 
F Aſh, and expreſſed at what rate, which exe 


and if he 
returned with the ſhip, he was to have ſo many 1000 0 : 
ceeded the intereſt allowed by the ſtatutc ; and if he did not return, then he ſhould loſe his principal; 
and adjudged no ufurye | 


Lev. 54,55 2. Debt upon bond of zool. conditioned that if ſuch a- ſhip 


_ 3% ſailed to Surat in the Eaſt-Indies, and returned ſafe to London, or 


B. R. Saver s . 
v. Giean, fpould pay to the plaintiff the principal ſum of 3ool. and alſo gol. for 


S. C. 


if the oavner and his gods returned ſafe, &c. then the defendant 
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Bottomrp-Bonds. 
every tool. But if the ſhip ſhould periſh by any unavvidable caſualty 


of the ſea, fire or enemies, to be proved by ſuſſicient evidence, then 
the plarntiff was t9 have nothing. The queſtion was, whether this 
was an uſurious contract? Adjudyed that it was not, and that it 
was a good bottomry contract; Bridgman Ch. J. di/finguifhed be- 
tiueen a bargain and a loan, for where the bargain is plain, and 
the principal is in hazard, it cannot be ſaid within the ſtatute of 
uſury; but it is otherwiſe of a loan, where it is intended that the 
principal is in no hazard; and adjudged per tot. Cur. for the 
laintiff, that this contract is not uſurious. Sid. 27. pl. 8. IIIIl. 
12 Car. 2. C. B. Soome v. Gleen. | | 
3. Debt upon bond, conditioned to pay ſo much if the ſhip W. 
return within 6 months from Oſtend to London, (which was more 
than the lawful intereſt of the money,) and if the did not return, 
&c. then the bond to be void. The defendant pleaded, that there 
was a corrupt agreement between him and the plaintiff, and that at 
the time of making the ſaid bond, it was corruptly agreed between 
them, that the plaintiff ſhould have no more than lawtul intereſt 
m caſe the ſhip thould ever return, and averred that the bond was 
entered into by covin, to cvade the ſtatute of uſury and the pe- 
nalty thereof; upon this averment the plaintiff took iſſue, and the 
defendant demurred, for that the plaintiff did not traverſe the 
corrupt agreement, and that the averment is but the reſult there- 
of. Hale Ch. B. held clearly, that this bond is not within the ſta- 


tute; for it is the common way of infurance, and if this were 
void by the ſtatute of uſury, trade would be deſtroyed; and tha 


it is not like the caſe where the condition of the bond is to pay fo 


much money if ſuch perſon be then living; for there is a cer- 


tainty of that at the time, but it is altogeiher uncertain whether 
the ſhip ſhall ever return or not. But he agreed that the avcr- 
ment was well taken, becauſe it diſcloſes the manner of the agre-- 
ment. And though the corrupt agreement might have been tra- 
verſed, yet the averment is traverſable too; and the demurrer to 
the replication naught. Hard. 418. pl. 4. Paſch. 17 Car. 2. in 
the Exchegner, Joy v. Kent. | 5 

4. The plaintiff entered into a penal bond of bottomry 2 op 
40s. per month for gol. The ſbip 2vas to fail from Holland te the 

Spaniſh iflands, and fo to return for Fngland , if ſbe periſhed, the 
plaimiff loft bis $ol. She went accordingly to the 5panith iſlands, 
took in Moors at Africk, and upon that occaſion went ts Barbo- 
does, and then periſhed at ſea. The plaintiff being ſued on the 
bond for the penalty, ſought relief in chancery, pretending the 
deviation was on neceſſity ; the bill was diſmiſſed ſaving as to the 
penalty. 2 Chan. Caſes, 130. Mich. 34 Car. 2. Anon. 

5. The plaintiff was beund in conſideration of 4051. as well 79 
perform the voyage within 6 months, as at the 6 months end to pay the 
gool. and gol. premium, in cafe the veſſel arrived ſaſe, and was not 
loſt in the voyage. It fell out that the plainti/ never went the 
voyage, whereby his bond became forteited, and he now preferred 
his bill to be relieved z and upon a former hearing, in regard the 
thip lay all along in the port of London, and ſo the defendant run 
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lieved againſt the penalty of the bond. Per Harcourt 1 


Bottomry- Bonds. 


no hazard of loſing his principal, the Lord Keeper thought fit to 


decree, that the defendant thould loſe the premium of 4ol. and 


be contented with his principal and ordinary intereſt ; and now | 


upon a re-hearing, he confirmed his former decree. Vern. 263. 

pl. 257. Mich. 1684. Deguilder v. Depeiſter. | 
6. The plaintiff t 500/. upon the hull of a ſhip, and defendant 

covenanted to pay, if the ſhip avent from London to Bantam, and re- 


turned from thence directly to London within 12 months, 5501, if , 


rem London to Bantam, and from thence to China or Formsſa, and 


returned to Londen within 24 months, 6501. and if the returned nt 


within 24 months, then to pay 51. per month above 650l. till 36 
months ; and if the return not within 36 months, then to pay 710l. 
wnleſs it can be proved by Wildy (the defendant) that the ſbip returned 


not, but aba loft within 36 months. The ſhip went from London to 
Bantam, and from thence to Surat, and other parts, and fo returned 


to Bartum ; and in her voyage from Bantam to London was loft within 
36 mths, and the plaintiff hereupon brought debt upon the obli- 
gation ; and this was the fact after long and intricate pleading, 
which appeared upon a demurrer. 'The court inclined, that by 
reaſon of the deviation, the party was well intitled to his money, 
&c. but adviſare vult; and afterwards Mich. 36 Car. 2. B. R. 
adjudged accordingly. Skin, 152. pl. 1. Hill. 35 & 36 Car. 2. 
B. R. Weſtern v. Wildy. 


7. Caſe on a bill of lading, on condition that the defendant Hall 


deliver ſo much gold, the perils of the ſea excepteid. The defendant 
pleads piracy, to which the plaintiff demurs; per Cur. piracy is 
one of the dangers of the ſca; and judgment for the defendant. 
Comb. 56, 57. Trin. 3 Jac. 2. B. R. Barton v. Walliford. 

8. A part-owner of a ſhip borrowed money of the plaintiff upon 
a bottomry-bond, payable on the return of the ſhip from the voyage 


ſhe was then going on the ſervice of the Eaſt-India company, and 


the Eaſt-India company broke up the ſhip in the Indies ; and the 
owners brought their action againſt the company and recovered da- 


mages, but they did not amount to a full ſatisfaction; and the 


ebligee brought his bill to have his proportionable ſatisfaftion out of the 

money recovered ; but his bill was diſmiſſed, and he left to re- 

cover as well as he could at law; for a court of equity will never 

745 a bettemry-bond, which carries an unreaſonable intereſt. Abr. 
qu. Cafes, 372. Mich. 1701. Dandy v. Turner. — 

9. Bill to be relieved againſt a bottomry-bond, &c. with con- 
dition that if the ſhip Suſannah, bound for the Eaſt-Indies, ſha!! 
return to London within 36 months, or if the ſhip does not re- 
turn within 36 months, not being taken or loſt by inevitable acci- 
dent within that time, then the money to be paid, &c. The Pi 
was detained in port Surat in India by embargo by the Great Mogul, /o 
that the ſhip could nat fail from Surat till after the 36 months auere 
elapſed, and in her return home was taken by the French, but being 
after the 36 months, the bond was forfeited ; but there being no 
fault in the maſter, and the voyage delayed by inevitable accident, 
(viz.) by embargo by the Great Mogul, the bill prayed to be re- 
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cannot relieve in this caſe againſt the expreſs agreement of the 
parties; but if the defendant had inſured this money upon the 
ſhip, the plaintiff ſhall have the benefit of the inſurance, upon 
allowing the defendant the charges of the inſurance, if the plain- 
tiff pays the money within 3 months; bill to be diſmiſſed with- 
out colts. MS. Rep. Paſch. 12 Ann. in Canc. Ingledew v. 
Foſter. 

10. Hallhead had inſured for Hutchinſon and plaintiffs his aſ- 
ſignees on the ſhip Eyles, with the company, and the entry in the 
company's book of the contract was in ſhort items called a label, 
which was, viz. at and from Fort St. George to London, loft or not 
Ii. And the pelicy was ſoon after made out and taken in the fol- 


lowing words; “ that the adventure was to commence from the ſhip's 


« departing from Fort St. George to London,” And the cafe was, 
that before the inſurance made the ſhip avas leſt in the river of Bengal, 
whither the ſhip had been ſent from Fort St. George to refit. Bill 
was brought by plaintiffs to have the infurance money paid, being 
zool. as a loſs, &c. and founded the equity that the policy was 
not made agreeable to the label, according to which the riſque is 
to commence from the ſhip's coming firſt to Fort St. George, and 
the going to Bengal to refit being a thing of neceſſity for perform- 
ing the voyage, was 9 deviation, and the loſs, being during that 
time, was within the intent of contract for the inſuring. Lord 
Chancellor ſaid, this is not proper to determine here. 1it, Queſ- 
tion is as to the agreement. 2d, As to the breach; and doubted 
as to the agreement. The memorandum is not a printed form as 
to the material points, and the policy muſt be governed by that, 
if not varied. The words in the memorandum or label (at Fort 
St. George) includes the ſtay of the ſhip there, and the policy 
follows the words, but adds this, viz. the beginning of the ad- 
renture to be from the ſhip's departing from Fort St. George for 
London, which excludes the riſque whillt the ſhip ſtaid there 
and this ſeems an inconſiſtence in the policy, firſt to deſcribe the 
voyage, at and from, &c. and then to exclude the riſque, at, &c. 
This ſeems a miſtake in writing the policy, and is to be rectified 
25 in the caſe of articles and a ſettlement ; and decreed the words 19 
be added in the policy, c for the adventure to commence at and from Fort 


St. George.” MS. Rep. Dec. 6, 1739. Motteux v. London Aſ- 


ſurance. 


For more of Bottomry- Bonds in general, ſee Policies of In- 
lurance, and other proper titles. 
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Fol. 368. 


Cro. C. 365, 
366. pl. 2. 
The caſe of 
Langforth- 


ULI. 


Bridges. 


(A) Bridges. [ ZW repaired.] 


OMMON bridges of right ought to be repaired by the in- 
habitants of the county, if it be nat known who elſe ought 10 


1 it. Trin. 10 Car. in an information againſt the inhabitants of 


briege, S. C. Middleſex for Longford bridge; agreed per Curiam. * 10 Ed, 


S8. C. cit- 


Sad. | 
ed 13 Rep. 33. Paſch. 7 Jac. 


— Py the common law the whole county, that is, the inhabitants 


of the ecunty or ſhire, wherein the bridge is, ſhall repair the ſame ; for of common right the _ 
2 Init. 


county mutt repair it, becauſe it is for the common good and eaſe of the whole county. 


701. 


s. p. fr it 
is pro repub- 


(2. If a man eres a mill for his ſingle profit, and mates a new 
cut for the water to come thereto, and makes à new bridge over it, 
and the ſubjefs uſed to go over it, as over a common bridge, this bridge 
ought to be repaired by him that hath the mill, and not by the 
county, becauſe it was erected for his -own benefit. 3 Ed. 2. 
B. R. adjudged for Bow-bridge and Channel-bridge, againſt the 
Prior of Stratford, and it is now repaired by London, who have 
the mill.) | | 

3. It was preſented that the abet of T. ought to repair the bridge 
of T. who ſaid, that at anther time he traverſed ſuch preſentment, 


tica. Ibid. | ; 
pl. 29. cites auhere it 2vas found that he ought to make but 2 arches in the middle; 


S. C. 


Br. Nuſance, 


5. C. 


and per Knivet, it is no bridge without the reſidue, and it ig na: 
preſented who made the e, therefore the defendant thall make tlie 
whole if he can ſay no more, and he may make the bridge with- 


out the licence of thoſe who have land adjoining. Br. Preſent- 


ments in Courts, pl. 22. cites 43 Al. 37. 


4. If a prior and his predeciſſor, time out of mind, have made a 
Br. Nu- 


bridge of alms, they ſhall be bound to repair it for ever. 
ſance, pl. 5. cites 44 E. 3. 31. Per Knivet Ch. J. 


eſtate he has, &c. Mich. 8 II. 7. 5. b. pl. 2. 


6. At the common law ſome perſous, ſpiritual or temporal, incir- 
porate or not incorporate, are bound to repair bridges ratione tenure 
ſue, terrarum froe teurmentorum, &c. ſome ratione preſcriptions tan. 
rum, ratione tenure, by reaſon that they, and thoſe whoſe eſtate 
they have in the lands or tenements, are bound in reſpect thereo 


5. He ⁊ubo has land adjoining to a bridge, is not bound of com- 
pi. 28. cites mon right to repair it, though the bridge has been there time out 
of mind, unleſs he has done ſo by preſcription, and thoſe whole 
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Bridges. 


the bridge, or on the other, or both, are not bound of common 


Tight to repair the fame. 2 Inſt. 700. 


7. But as to ratione preferiptionis tautum, there is a diverſity be- 


tween bodies politic or corporate, ſpiritual or temperal, and natural 


per/ens ; for bodies politic or corporate, ſpiritual or temporal, may 
be bound by ufage and preſcription only, becauſe they are local, 
and have a ſucceſſion perpetual ; but a natural perſon cannot be 
bound by act of his anceſtor, without a lien, or binding, and aſ- 
ſets. - 2 Inſt. 700. 

8. If a bridge be within a franchi/, thoſe of the franchiſe are 
to repair it. If the bridge be part within n franchiſe, and part with- 
in the guildable, ſo much as in the franchiſe ſhall be repaired by 
thoſe of the franchiſe, and ſo much as is within the guildable ſhall 
be repaired by thoſe of the guildable, and fo it is if it be i 2 
counties, mutatis mutandis. 2 Inſt. 701. | 

9. If a man makes a bridge for the common good of all the ſubjects, 
he is not bound to repair it; for no particular man is bound to re- 
paration of bridges by the common law, but ratione tenuræ, or 
preſcriptions. 2 Inſt. 701. | 

10. If a man whe hilds 109 acres of land, ought by His tenure 
thereof to repair ſuch bridge, if he alens in fee 20 acres to one, 
and 29 acres ts anther, and one of them only be diſtrained to make 
the reparations upon a preſentment found, he ſhall have a ſpecial 
writ to the king's officers, that they do not diſtrain him, but ac- 
cording to the rate of his proportion of the land which he holds. 
F. N. B. 1 ⏑ „8. 

11. The king ſeiſed of a manor, repaired a bridge as lord thereof, 
and then granted the many to H. who feld ſeveral parts of the land 
to ſeveral perſons, and afterwards H. was indicted for not repair- 
ing the bridge, and thereupon he defired to have contribution of 
thoſe who had purchaſed from him, and then he faid he would 
repair it. But it was anſwered, that the court might force the 
repair upon him alone, or upon any other in whoſe hands any of 
the lands appeared to be which was chargeable to the repair there- 
of, and they are to ſeek their remedy at law for contribution from 
the reſt, and his court is not to let the bridge lay in decay till the diſ- 
pute between them about contribution is determined. Jo. 273. 8 Car. 
in Itinere Windſor. The caſe of Loddon bridge. 

12. Where a lord of a manor was chargeable with the repair of 
a bridge ratiene tenure, the ancient freehold and copyhsld tenants are 
not liable to contribute, becauſe nothing is part of the manor but 
the demeſnes and ſervices, and not the lands of the tenants ; and 
though the copyholders were infranchiſed, yet they are not charge- 
able; for the infranchiſement only alters the manner of their te- 
nure; but all who have any part of the demeſue lands by purchaſe 
are liable; and if ceſty que truſt of the demeſnes in poſſeſſion or 
reverſion be named, that is ſufficient in a court of equity, with- 
out making the tenants of the land, or them in reverſion, ar- 
ties. Hard. 13 1. pl. 4. Mich. 1658. in the Exchequer, Rich v. 
Barker. 
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E. Bridges. 


(A) Bridges. [Leto repaired.] 


1 3» LI. OMMON bridges of right ought to be repaired by the in- 
The Sf of habitants of the county, if it be not kugwn awho elſe ought 10 
do it. Trin. 10 Car. in an information againſt the inhabitants of 


Langrorth- 
1 Middleſex for Longford bridge; agreed per Curiam. * 10 Ed. 
Ju Se . 

. C. cit- 3. 28-] 7” | 


ed 13 Rep. 33 · Paſch. 7 Jac. By the common law the whole county, that is, the inhabitants 
ef tbe erunty Or ſhire, wherein the bridge is, ſha!l repair the ſame ; tor of common right the whole 
county mutt repair it, becauſe it is for the common good and eaſe of the whole county. 2 Init. 
701. | f N x 


[2. If a man erefs a mil! for his fingle profit, and makes a new 
cut for the water to come thereto, and makes à neu bridge over it, 
and the ſubjecte uſed to go over it, as over a commen bridge, this bridge 
ought to be repaired by him that hath the mill, and not by the 
county, becauſe it was erected for his own benefit. 3 Ed. 2. 
B. R. adjudged for Bow-bridge and Channel-bridge, againſt the 
Prior of Stratford, and it is now repaired by London, who have 

| the mull.} | | gp | 

* 3. It was preſented that He abbot of T. ought te repair the bridge 

„eg. Ibs. 7 T. who ſaid, that at another time he traverſed ſuch preſentment, 

pl. 29. cites quhere it was fund that he ought t9 make but 2 arches in the middle ; 

. E. and per Knivet, it is no bridge without the reſidue, and it is nat 
preſented who made the re, therefore the defendant ſhall make the 
whole if he can ſay no more, and he may make the bridge with- 
out the licence of thoſe who have land adjoining. Br. Preſent— 
ments in Courts, pl. 22. cites 43 Af. 37. 

4. If a prior and his predeceſſor, time-out of mind, have made a 
bridge of alms, they ſhall be bound to repair it for ever. Br. Nu- 
ſance, pl. 5. cites 44 E. 3. 31. Per Knivet Ch. ]. | 

Br Nofance, $- He 206: has land adjgining to a bridge, is not bound of com- 

*. a8. cites mon right to repair it, though the bridge has been there time ont 

ta of mind, unleſs he has done ſo by preſcription, and thoſe whole 
eſtate he has, &c. Mich. 8 H. 7.5. b. pl. 2. 

6. At the common law ſome perſons, ſpiritual or temporal, incor- 
Porate or nit mcorporate, are bound to repair bridges ratione tenure 
fue, terrarum ſive tertementorum, &c. ſome ratione preſcriptions lan- 
tum, ratione tenure, by reaſon that they, and thoſe whoſe eſtate 
they have in the lands or tenements, are bound in reſpect thereo 


to repair tlie ſame; but they which have lands on the one ſide 
6 6 


Bridges. 
tne bridge, or on the other, or both, are not bound of common 
right to repair the fame. 2 Inſt. 700. | 

7. But as to ratione preferiptionis tautum, there 1s a drverjity bes 
tween bodies politic or corporate, ſpiritual or temperal, and natural 
per/pns for bodies politic or corporate, ſpiritual or temporal, may 
be bound by ufage and preſcription only, becauſe they are local, 
and have a ſucceſſion perpetual ; but a natural perſon cannot be 
bound by act of his anceſtor, without a lien, or binding, and af= 
ſets. _ 2 Inſt. 700. | | | 

8. If a bridge be within a franchiſe, thoſe of the franchiſe are 
to repair it. If the bridge be part within u franchiſe, and part with- 
in the guildavle, fo much as in the franchiſe ſhall be repaired by 
thoſe of the franchiſe, and fo much as is within the guildable ſhall 
be repaired by thoſe of the guildable, and fo it is if it be in 2 
counties, mutatis mutandis. 2 Inſt. 701. 

9. If a man makes a bridge for the common good of all the ſubjects, 
he is not bound to repair it; for no particular man is bound to re- 
paration of bridges by the common law, but ratione tenuræ, or 
przi{criptionis. 2 Inſt. 701. 5 | 
10. If a man awhs hilds 109 acres of land, ought by His tenure 
thereof to repair ſuch bridge, if he aliens in fee 20 acres to one, 

end 29 acres le anther, and one of them only be diſtrained to make 
the reparations upon a prefentment found, he ſhall have a ſpecial 
writ to the king's officers, that they do not diſtrain him, but ac- 
riding to the rate of his-proportion of the land which he holds. 
F. N. B. 235. (Bs) 

11. The ting /eifed ef a maner, repaired a bridge as lord thereof, 
and then granted the many to H. who fold ſeveral parts of the land 
6% ſeveral perſons, and afterwards H. was indicted for not repair- 
ing the bridge, and thereupon he defired to have contribution of 
thoſe who had purchaſed from him, and then he faid he would 
repair it. But it was anſwered, that the court might force the 
repair upon him alone, or upon any other in whoſe hands any of 
the lands appeared to be which was chargeable to the repair there- 
of, and they are to ſeek their remedy at law for contribution from 
the reſt, and. is court is not to let the bridge lay in decay till the diſ- 
ute between theni about contribution is determined. Jo. 273. 8 Car. 
in Itinere Windſor. The caſe of Loddon bridge. 


Pl. C. 125. 
b. S. C. 
cited by 
Saunders J. 


12. Where a lord of a manir was chargeable with the repair of 


a bridge ratiene tenure, the ancient freehold and copyhsld tenants are 
not liable to contribute, becauſe nothing is part of the manor but 
the demeſnes and ſervices, and not the lands of the tenants ; and 
though the copyholders were infranchiſed, yet they are not charge- 
able; for the infranchiſement only alters the manner of their te- 
nure; but all who have any part of the demeſine lands by purchaſe 
are liable; and if ceſty que truſt of the demeſnes in poſſeſſion or 
reverſion be named, that is ſufficient in a court of equity, with- 


out making the tenants of the land, or them in reverſion, par- 


ties. Hard. 131. pl. 4. Mich. 1658. in the Exchequer, Rich v. 
Barker. | | | 
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Br. Nu ſance, 
pl. 24. cite; 


This extends 
only to com- 
mon bridges 
in the king's 
highways, 
where all the 
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Bridges. 
13. Corporations are rateable avith the county towards the repaits 
of public bridges; per Withens and Wright Ch. J. Herbert ab- 


ſente, and Holloway doubting. Skin. 254. pl. 2. Mich. 2 Jac. 2. 


B. R. County of Worceſter and Town of Eveſholm. 

14. The inhabitants of a county cannot of their own authority 
change a bridge or highway from one place to another, for it cannot 
be without act of parliament. 6 Mod. 307. Mich. 3 Ann. B. R. 
in cafe of the Queen v. the County of Wilts. 

15. 14 Ges. 2. cap. 33. The juſtices of peace in any county, city, 
c. at their general ſſſious, er general quarter ſeſſions, or the major 
part, may purchaſe or agree with any perſons, or bodies politic, for any 
piece of land joining, or near any county bridge within their ſeveral 
limits, for inlarging, er more convenient re-building the ſame, which 
pieces of land fall not exceed one acre in the whole for any ſuch bridge, 
and ſhall be paid for out of the money raiſed by virtue of an act made 
12 Ges. 2. cap. 29. intitled, an act for the more eafy afſeſſing, c:l- 
lecting, and levying of county rates ; the treaſurers being authorized 
by orders under the hands and ſeals of juſtices at their general or quar- 
ter ſeſſions, which lands fhall be conveyed to ſuch perſons as the ſaid 
Juſtices ſhall appoint in truſt, fer inlarging or rebuilding ſuch 
bridges. 


(B) Adions, Indictments, and Informations. In 


what Caſes; and Pleadings. 


1. F* was freſented that E. and A. ought, and uſed to repair the 
bridge of V. which is broke, to the nuſance, &c. and it 


was ſaid, that the preſentment is not ſufficient ; for it is not ſaid 


that they are tenants of any land by reaſon of which they ought ts do it, 
and they are not charged by their perſons, and after they ſaid that 
they did net ds it but ence of alms, abſque hoc that they cught and uſed 
to do it, & c-. Br. Preſcription, pl. 49. cites 27 All. 8. 

2. In caſc, plaintiff declared, that the defendant ought to re- 
pair a bridge over ſuch a water, by which bridge the plaintiff, and 
theſe wheſe eflate he has in a maner, by reaſen of the manor, had uſed 
to paſs with carriage neceſſary, &c. which bridge was not repaired, 
&c. and held a good title enough for the plaintiff, without ſaying 
that he had the wway to any franktenement, er ther place certain. Thel. 
Dig. 106. lib. 10. cap. 14. f. 14. cites Trin. 11 H. 4. 82. 

3. 22 H. 8. cap. 5./. 1. The juſtices of peace in every ſhire, fran- 


chiſe, city or berough, or four of them, (quor un' are impowered at 


their general ſeſſions, to engaire of, and determine all annoyances of 


bridges broken in the highways, and to make ſuch proceſs and pains 
upon every preſentment before them, for reformation of the ſame, againſt 
fuch as ought to be charged to the amending the ſaid bridges, as they ſhall 


fee fit. 


not to private bridges to mills, or the like; and therefore the indictment u on this Natute ſaith, quod 
tons publicus & co. CA. itus in alta regia via lupet fiumen, ſeu curium aquæ, &c 2 Inſt. 


10 


70¹. 


general 
and in t 
Paration 


3 
of th 


ball þ 


mi ſio 


In every ſhire is to be underſtood, reddendo ſingula fingulis, that is to ſay, iſt, In every ſhire or 
county where there be 4 or more juſtices of the peace, whereof one or. mote 15 of the quorum. 2dlyy 
Franchiſe, where be 4 or more juſtices of the peace, and one or moe of the quorum. zaly, City, 
where there be 4 or more juſtices of the peace, and one or more of the quorum, 4gthly, Borough, 
where there be 4 or more juſtices of the peace, and one or more of the quorum, and where they keep 
general ſeſſions of the peace for ſuch fianciiies, cities, or boroughs, but for want thereof, the juſtices 
of peace of the county ſhall enquire; but if the franchiſe, city, or borough, be 2 county of itielf, and 
have not 4 or more juſtices of the peace, whereot one or more is of the quorum, no other juitices of 
peace, of any other ihire or county, hate any power by this act to enquire of, hear and determine the 
cecay of bridges there, but ſuch decay muſt be reformed by ſuch remedies (before ſpecified) as the come 

mon law did give; therefore it was nece{Tary to be known what the common law wes before the mate 
ing of this ſtatute. And ſuch procets they are to make upon every preſentment b=fore them, for re- 
formation of the ſame, againſt ſuch as own to be charged tor the making or amending ſuch bridges, as 
the juſtices of his majeſty's bench uſe commonly to do, or it ſhall ſeem by their ditcretions to be ne- 

ceſſary and convenient for the ſpeedy amendment of ſuch bridges. 2 Inſt. 701, 702. 
| | "[285] 


4. S. 2 & 3. Where it cannot be known awhat hundred, town, pa- 1 er. tit. 
riſh, or perſon, ought to repair ſuch bridges, if they be not in a city or A) pen 
town corporate, they * ſhall be repaired by the + inhabitants of the ſhire and the 

or riding where ſuch bridges be ; and if part of fuch bridge happen to be — 
in one ſhire, and the other part in another fhire, or in ſome city, or ſaid to 8 
town corporate, that then the reſbective ſhires, cities, or towns corpo- inhabitants 


rate, ſhall repair Such part of ſuch bridges as lie within their ſeveral e ee | 


It hath been 
gravely ad- 


viſed, that for the better warrant of theſe 4 juſtices of peace, inquiry ſhould be made by the great in- 
queſt for the body of the county, at the general quarter ſeſſions, who ought to repair it; and if that 
cannot appear upon any proof made, then a preſentment to be made, that the bridge is in decay; and 
to conclude, et ulterius juratores prædicti præſentant, quod prorſus neſcitur quæ perſonæ, que terre, 
five tenementa, aut corpora politica eundem pontem, aut aliquam inde parcellam ex jure, aut antiquæ 
conſuetudine reparare debent, aut conſueverunt; and, by this means, the 4 or more juſtices of peace, 
being judges of record, ſhall be informed of record, that it cannot be known or proved, &c. 2 Inft, 


703. | | | 
As to perſons who of right ought to repair bridges, the act of 22 H. 8. was only declaratory of 
the common law; per Powell J. which Holt Ch. J. agreed, and faid, that the charge of repairing 
bridges was incumbent on the county by common law, unleſs where particular perſons were charged 
with it by tenor or preſcription ; what was new in it, was the appointing the method of doing it, that 
a hundred might be charged with the repair of a bridge by preſcription. 2 Ld. Raym. Rep. 1251, 
Paſch. 5 Ann. in caſe of the Queen v. the Juſtices of the Peace of the Liberty of St. Peter's in 


York. 


limits. | 


5. S. 4. And where it cannot be known what perſons, lands, &c. The firſt 
ought to repair ſuch bridges, the juſtices of peace within the ſbires or Fae, 
ridings, &c. and the juſtices of peace within every city or ton cor- to do when 
porate, or 4 of the juſtices at the leaſt, auberegſ one to be of the quorum, they are af. 
ſhall call before them the conſlables of every town, Sc. being within 2 
the ſhire, &c. wherein ſuch bridges, or any parcel theregf ſhall ap- conſtables, 


pen to be, or elſe two of the moſt honeſt inhabitants within every ſuch xc. if they 


town, &c. by the diſcretion of the ſaid juſtices of peace, or 4 of them — 
at the leaſt, auherecf one to be of the quorum ; monly they 
| | are) at the 


general ſeſſions of peace, or elſe to make warrants to call them before them, at a certain day and place, 
and in thoſe warrants to fignify that it is for a taxation of inhabitants of the whole county, for a re- 


paration of ſuch a bridge. 2 Inſt. 703. Marg. 


6. And the ſaid juſtices of peace, or 4 of them, whereof one to be — as nels . 
of the quorum, with the aſſent of the ſaid conſtables or inhabitants, es N 


ſhall have power to tax every inhabitant within the limits of their com out ſuch aſ- 
| ſent, nor 


miſſions, for the repairing of ſuch bridges. | hs 


bles or inhabitants without the * can make any taxation by this act. 2 Inſt. * 
| 3 | | 1 
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By theſe words (every iahab' tant) all privileges of exemptions or diſcharges whatſoever from con- 
tributions for the rep ration of decaved bridges, (if any were, are rake n away, although the exempticn 
were by act of parliament ; and every one way be taxed by himſelf, and each one bear his burthen; 
and the taxation cannot be jet upon the hungred, pariſh, town, &c. for then one, or a few, might de 
diftrained for the Whole. 2 Intt. 704. -— S. P. refolved, 2 Ld. Raym. Rep. 12 50. Paſch. 5 Ann. 
in cate of the Queen v. the Juſtices of Peace of the Liberty of St. Peter's in York. 


1 * 

Hereby 4 7 3 the fame 7 a JF. "ve POU wr lo * 2 collectors of 
1NZ ar n [] — — 

14: Fabry every hunared, for col lefTion of all uch fun "NS E money"; them fet aud 


1f,( As hath taxed, and t: dijtr an n for non-paymen ft, Sc. and fc ul olf appoint 2 


been ſais) erde 101 5 40 : -þ all fee ee At C. ayed & Ci idges rep: 170 ed- from time 72 


k 
ve time, and the juſtices ſhall have poaver 15 make rs 00 againſt the ſaid 


muſt be ſe- collectors and ſurveyors, their executors and aun! fralors, "by attach. 
veral. zdiy, nente under their als, returnaole at the generas 1e 1s; and i, they 


i, 

—— nog appear, then to co one them to account ; ori they refuſe „Ie commtl then 
levying is by Zo <vard fill the account be truly made, 

giftreſs in | 

his lands, goods, and chattels in any place within that hund:ed, and to fell ſuch diftreſs; and this the 
collectors of that hundred may do by force of this att.  3C!y, That if upon demand the ſum be not 
paid, albeit the inhabitant do. not expreſsly refute, it is a refuſal in jaw. atily, Alteit 2 collectors be 
appointed, yet one of them by the command and conſ:nt of the other may diſtrain and fell ; for this ix 
the diſtreſs and faic of them. 2 Init. 704, 705. 
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_ by 8. S. 8. The juſtices of peace ſhall have power to allow ſuch rea- 
1 Arn. Lat. 3 | 3 a 

5 33 e ſonatte charges to the ſurveyors and collectert as bail be thought con- 
1. 6. the Venteit. 

14er 
Mens ppali kate pcauer to alley per ſers cancer red in the execution of this aft, 3 d. in the por nd. 


9. If a bridge be a private bridge, as to a mill h. h A. was 
bound to maintain, over which B. had a paſlage, &c. if che bridge 
was in decay, B. might have his writ de ponte reparands ; but if 
the bridge was for the priblic, &c, the rem edy was by preſentment 
at the ſuit of the king, for avoiding multiplicity of ſuits, 2 Init. 
701. 

10. This prefentinent might he at the commen laau beforc the juſ- 
tices of B. R. or beiore juſtices - CyTC, or commiſſioners of 
oyer and terminer, or before the ſheriff by commillion, or writ in 
nature of a commiſſion ; but as to the ſheriff, his power to take in- 
dict ments by force of any ſuch commiſſion, or writ in the nature 
ot a commiſſion, i is taken aw! y by the flatute 28 A. 3. cap. g. but it 
may be preſented in the tumm er lect. 2 Inſt, 701. 

11. If I havea paſſage over a bridge, and another ought to re- 
pair the bridge, and he ſuffers the ſame-to fall to decay, I thall 
have a 2077. againſt him, F. N. B. 127. (D). 

12. If any bridge, wall, or ſewer be broken, unto the annoy- 
ance of the country, upon a furmi/e made by any perſon thereof 

in chan cery, that certain perſons ought to repair the fame, be ſhall 
have a writ unto the ert to diſtrain ſuch perſons to repair the 
ſame; but it appears by the Regiſter, that the king ſhall ſend his 
commillion to the ſheriff to inquire who ought to make ſuch bridge, 
and that he diſtrain them to make the ſame, and repair it; but 
by the ſtatute of 28 E. 3. cap. 9. a commiſſion ſhall not be made 
unto the ſheriff to take an indictment, and the king may ſend 


unto the ſheriff to diſtrain thoſe perſons who ought to make or 
repair 


q 
\ 
0 
V 


Bridges. 


repair ſuch a way, or cauſeway, or pavement, and upon it an alias 
& pluries if it be not done, and an attachment upon the ſame; 
and if the bridge or way be in the confines of the county, he ſhall have 
ſeveral avrits unto every ſheriff to diftrain hein in their batliwicks, 
that they with the men in other countics ſhall make and repair the 
bridges and ways, &c. F. N. B. 127. (E). 

13. Indictment was dit Y /clent reparare pontem, &c. It 


236 


was moved that the indictment was inſuthcient, becauſe it is nt 


alledged in the indictment that the bride was over a water, and no 
ſſo not] needfu] that it be amended; 2dly, it did not appear in 
the indictment that at the time of the indictment the ſaid bridge 
was ruinous and decayed; 3dly, the indictment is, that B. and 
N. debent & folent reparare pontem, and it is wot ſhewed that 
their charge of repairing of the fame is rattene tenure, cites 21 E. 4. 
38. where it is {aid * a preſcription cannot be that a common 
perſon ought to repair a bridge, unleſs it be ſaid to be by reaſon 
of his tenure 3 but it is otherwite in cafe of a corporation; and 
for thefe errors the indictment was quaſhed by judgment of the 
court. Godb. 346, 347. pl. 441. Trin. 21 Jac. B. R. Bridges 
v. Nichols. c | | 

14. Indictment for not repairing a bridge did nt ſet forth in 
what county the bridge lies, and for that exception it was quaſhed. 
Sty. 108. Trin. 24 Car. B. R. The King v. Sir Henry Spiller. 

15. Another indictment was for not repairing of May's bridge, 

and it doth nt ſhew that the bridge 1s in the highway but to this 
Roll Ch. J. ſaid, that the indictment doth ſay it is a common bridge, 
and that ic enough, and it is needleſs to ſay it is in the highway, 
Sty. 108. Trin. 24 Car. B. R. The King v. Sir Henry 
Spiller. 5 

16. Another exception was taken, that it did nat er auhether 
the bridge was a cart-bridge, er a horfe-bridge, ar a foot-bridge, or 
what other paſſage was over itz and for that exception that in- 
dictment was quathed, Sty. 108. Trin. 24 Car m King 
v. Dir Henry Spiller, | N | 

17. To a zd indictment for not repairing the ſame bridge, this 
exception was taken, viz. It ſays that Sir H. S. was bound to 
repair the bridge ratione manerii, which cannot be good]; but it 
ſhould be ratione tenure mancrit, Roll Ch. J. ſaid it ought to ſhew 
that he is owner of the manor, and although it do expreſs that he 
13 bound to repair ratione manerii ſui, that is but implication that 
he is to repair, and makes it not appear that he is poſſeſſed of the 
manor, and upon this exception was this indictment quaſhed. 
Sty. 108, 109. Trin. 24 Car. B. R. The King v. Sir Henry 
Spiller. © = | | 
18. Toa 4th indiament for not repairing the ſame bridge, this 
exception was taken, that there is % addition of the county where 
Sir H. S. develt, as the ſtatute directs, and for this it was alſo 
quaſhed, Sty, 108, 109. Trin. 24 Car. B. R. The King v. 


Spiller. 
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19. By 22 Car. 2. cap. 1 2 þ 4. All defects of repairs of bridges, — 


ec, ſhall be preſented in the county, and no ſuch preſentment or indict 
| PO ment 


M. cap. 11. 
l. 6. 
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ment ſhall be removed by certiorari or otheraviſe out of the county, 
till ſuch preſentment cr indictment be traverſed, and judgment given 
thereupon. | 

Thereporter 20. Information againſt the inhabitants of the county of N. 


adds a nota 3 N. | . R 8 . 
whit the Ge. for not repairing a bridge, which, time out of mind, they have 


fendants dd and ought to repair. Two of the inhabitants, in the name of them- 


wn fg nat ſelves and of the reft, plead that L. and other perſons, owners of lands 
ry, ut . . . ; 
of. another Calle bridgelands, ought 19 repair ratione Tenure, and traverſe that the 
ought to re- inhabitants had and cught, &c. The attorney-general replied that 
par,anviri- the inhabitants ought, and traverſed that L., &c. ought. The 


veried that 1 ©» : . 
themſeives defendants rejoined that L., &c. ought; upon which they were 


ought, as at ifſue; and ex aſſenſu partium, it was tried at bar by a Middle- 
Hale Ch. J. ſex jury by conſent, and the defendants were found guilty. 


bed they . vg: | . a 
1 K 2 Lev. 112. Trin. 26 Car. 2. B. R. The King v. the Inhabitants 


cafe of a of Nottingham. 

br.dze to do, | | 3 

ſo that if they ought not to do it, it might appear to the court who elſe ought. 2dly, Note a traverſe 
upon 2 traverie, and the iſſue joined upon the lat traverſe who ought to repair it; and vet the deten- 
dants ue e found guilty upon this iſſue, joining it to the nrſt traverſe that they ought not to repair, and 
ali this by direction of Hale Ch. J. the reſt of the juſtices conſenting. Ibid. 3 Keb. 370. pl. 59. 
S. C lays that verdict was for the King againſt LI. 


21. If a bridge be out of repair, the yftices cannot ſot rates 
upon the perfons that are to repair it; but they muſt conſent to 
it themſelves. 2 Mod. 8. Hill. 26 & 27 Car. 2. C. B. obiter, 
in caſe of Curtis v. Davenant. 

22. A. and others were indicted for not repairing of a bridge, 
which it was alleged they were bound to repair, ratiane tenure of 

| ſuch lands. A. pleaded, that he was not bound to repair, ratione 
tenure, and found that he was. In arreſt of judgment it was ſaid, 
that the verdict was not purſuant to the indictment; for therein 
it is alleged, that A. and others were bound to repair ratione tenure, 


and the verdict is, that A. ratione tenure, Ec. reparare debet pa- 


rietem prædict modo & forma, prout per indictamentum prædict ſupps- 
nitur ; ſed non allocatur; for each of them may be bound to 
repair for their reſpective lands, and they mult get contribution 


by the writ de enerand” pro rata prrticne. a2dly, It was ſaid, that 


it is ratione tenure, and not ſaid fue, and this was ſaid to be 


- naught, and Noy, 93. was cited; fed non allocatur; for the pre- 


cedents are generally ſo. Vent. 331. Trin. 30 Car. 2. B. R. 
The King v. Sir Tho. Fanſhaw. g 


23. Information againſt the inhabitants of Eſſex for not repair- 


ing a ſtone bridge, called D. bridge, in the ſeveral pariſhes of H. 
and D. The defendants p/-ad, that they ought not to be charged, 
&c. for that by an inquiſition taken at Chelmsford, Auguſt the 3d, 
26 Car. 2. be/5re Sir M. H. and T. and others, juſtices of oyer and 
terminer, it was preſented, that a certain bridge, commenly called D. 
bridge, lying, &c. in parochia de D., Qc. was then in decay, and that 
Sir T. F. ought to repair it ratione tenure ; who pleaded, that he 
ought not to repair the ſaid bridge ratione tenurz, but that the 
inhabitants of D. ought to repair it; upon which a trial was had, 
and the jury found that Sir T. ought to repair it, and judgment againſt 
tim ; and the defendants aver the bridge to be the ſame, and = 


Bridges. 

the judgment was ſlill in force ; and upon demurrer it was objected, 
that the bridge laid in the information was in two pariſhes, (viz.) 
in H. and D. but the bridge in the defendant's plea was only in 
D. ſo it could not be the ſame bridge; for Sir T. F. may be 
obliged to repair ſo much of the bridge as was in D. and the 
county the other part, which lies in H. and judgment was given 
for the king. Raym. 384. Trin. 32 Car. 2. B. R. The King v. 
Inhabitants of Eilex. 

24. In an indictment (for not repairing a bridge) againſt the 
county, one of the county may be a witneſs. Arg.jand per Dol- 
ben J. it was ſo in the caſe of Peterborough Bridge. Vent. 351. 
Mich. 32 Car. 2. B. R. * ; 

25. 5 & 6 V. & M. cap. 11. /. 6. If any indiftment be 
againſt any perſon for nat repairing bridges, Wc. and the title to repair 


the ſame may come in queſtion, upon ſuch ſuggeſtion, and affidavit 


made thereaf, a certiorari may be granted to remove the {ame into 
B. R. provided that the parties proſecuting ſuch certiorari ſhall find 
2 manucaptors to be bound in a recogmzance, with condition to try it 
at the next aſſiſes, Ec. | 

26. Indictment againſt defendant for not repairing of a cer- 
tain bridge, &c. which he was bound to repair, eo quod he was 
dominus maneri: de la More. Holt Ch. J. faid, that a man is not 
bound to repair a bridge becauſe he has a manor, or is lord of a 
manor; but it muſt be ſajd, that this is ſome charge upon the 
manor-that can oblige the man to repair, and that only can be one 
of the two ways; 1ſt, That he held the manor by the ſervice 
of repairing the bridge, &c. that is, ratione tenure, and this 
being a charge upon the polleſſion, is like any other ſervice 
for which the tenant in poſleihon is chargeable. Every te- 
nant in poſſeſſion, be he but tenant for years, or at will, is bound 
to repair, and immediately, upon default of repair, he is in- 
dictable. 2dly, The other way of charge is by preſcription, 
and then it muſt be the tertenant, and all thoſe, whoſe eitate 
he has, did uſe, and were bound to repair, and here you neither 
ſhew tenure or preſcription ; but as to charge to repair a bridge, 
it will be well to ſay, that omnes occupatores, &c. But where one 
goes to charge the eftate of another with any thing for his own 
benefit, he mul either ſay, that he and all thoſe whoſe eſtate, & c. or 
at leaſt omnes ler tenentes; and here judgment was ſtaid; per 


Cur. 7 Mod. 54. Mich. 1 Ann. B. R. The Queen v. Bucknell. 
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He was lord 
of the manor 
of Le More 
in Her* ord 
ſhire, which 
manor was 
held by the 
ſervice of 
repairing & 
public 
bridge, and 
though all 
the demeſ. 
nes of the 
manor, ex- 
cept the 
copyholds, 
were aliened, 
yet it was 
held per Cur, 
that all the 
alienees were 
chargeable 
in proporti- 
on, yet the 
queen might 
charge any 
of them with 
the whole, 


and let him have contribution againf the others ; and though the lord had nothing but the copyhold, 
yet foralinuch as the freehold thereof was in him, he was chargeable, and the court“ would direct the 
information to be again all the parties liable, but let him that is charged have his remedy againſt the 
reſt; per Cur, 7 Mod. 98. Mich. 1 Ann. B. R. The Queen v. Bucknal. 2 Ld. Raym. 792. 
Trin. 1 Ann. S. C. ſays, this cauſe was tried at Hertford ſummer aſſiſes, 1 Ann. before Holt Ca. J. 
who then held, that a preſcription that the lords of the manor ought to repair the bridge, without ſay- 
ing ratione tenuræ, or ratione terre, was good, becauſe (by him) the manor might have been granted 
to be held by the ſervice of repairing this bridge before the ttatute of quia emptores terrarum; or the 
king may make ſuch grant at this day, he not being bound by the ſaid ſtatute; and in pleading one 
may ſay that he is obliged as lord of the manor ; but indeed, it is by reaſon of the demeſnes of the manor, 
and therefore if part of the demeſnes are granted to J. S. he will be obliged to contribute to the repairs, 
but the information or indictment may be againſt any of them, and though it appears upon the evidence 
that another is obliged- alſo, yet the defendant muſt be convicted; and ſo he was, though he proved 
upon the evidence that others were obliged to repair as well as himſelf. Ibid. 804. Mich. 1 Ann. 
5. C. and Holt Ch. J. mutata opinjone ſaid, that though the defendant was lord of the manor, yet 


that 
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that was no reaſon that he ſhould repair the bc; dge, but that ſome particular charge ought to be ſhewn, 
as ratione tenure, or by . N that in tuch cate, where a man is obiig sed to repair a 
brißge, his tenant for years, being in poſſeſſion, will be obliged to do it, and if he fails he will 
be indictable for it, and all the o other judges 1 of the lame « opinion, the judgment was arreſted. 


25. 1 Ann. i. cap. 18. /. 2. The fuſlices of Pe "ace ſpall, at their 
quarter 1 None, I ave SHD , pon preſentment that any bridge is out 
of repair, ae by them cught to be _ ea, to aſſeſs upon every place 
auithin their con: miſcons, as ys v uſually have been 4 Feed trwards the 
repair of bridges, which money . ſhall be collected by the conſtables, or 
fuc peil, ons as the feffrons Dall eee 

26. §. 3. Perfons neglecting ts afſe/s, collect, or pay the money, ſhall 

zrfeit 40. and eve; * 1 that all pay money, except by order of 
ene, Hall forfe it 5 0 

27. S. 4. No 2 Ane for not repairing ſuch bridges and highnva 1ys ſhall 
be returned into the exc Pogrer F bez e / be p. aid to the treaſurer, and 
applied by the faid fuflices towards the building er repairing 5 of ſuch 
brid. gef ond highway. 

28. S. 5. All matters concerning repairing fuch bridges and high- 
os be determined in the vunty, and not removed by certiorari. 

29. S. 7. Perſons authoriſed by this act may plead the general iſſue, 
aud give FL 1s act, and the 22 H. 8. cb. 5. iu evidence, and i if "judgment 
be fer them, they ſhall have double offs. 

30. S. 8. This af Res nt diſcharge particular perſons, eflates er 


Places fr am reparation. 


31. §. 9. All penalties hon this aft ſhall be applied to repairing 


the faid bridges and highways. 
$2. S. 11. Card: fe t bridge ſhall be reputed a commen bridge, and be 
repaired by the county of Glamsrgan. 
S. 13. In all it formations or indictme nts, the evidence of the in- 
Lb. une ＋ the teton or county in 1 decayed bridges or * po lie, 


Hall be admitted. 
34. W. who was only a tenant at will, was indicted for permil- 


5 | ing the houſe in his p:/je//io1, adjoining to a common bridge, and which 
F he ought to repair ratione tenurz, to be ſo much out of repair, that it 
1 | 4was ready to fall on the queen's ſubjects paſſing over the ſaid bridge, &c. 
It was adjudged on a ſpecial verdict, that he ought to repair the 0 
4 houfe ſo that the public be not prejudiced by the want thereof, : 
2 though he is not compellable to repair as to his landlord; the only 5 
85 objection is, that he is not chargeable to repair ratione tenuræ; t 
but though that is improper, yet it ſhall be intended of the poſ- 4 
ſeſſion, and not of a ſervice, and judgment was given againſt the Ry 
defendant. 2 Ld. Raym. Rep. 856. P Ach. 2 Ann. The ern 8 


v. Watſon. Wi 


35. In an information for ſuffering a common bridge to be rui- 

hue, which the defendants by tenure were bound to repair, it 

was reſolved, iſt, That if a manor be held by the ſervice or tenure of p 
repairing a common bridge or highway, and that manor afterwards , 
comes t9 be divided into ſeveral hands, every one of theſe alienees, being / 
tenants of any parcel, either of the demeſnes or tervices, Mall be t 
liable ts the whole charge, and are contributory among themſelves; t 


and though the lord of the manor had, upon the ſeveral alie- : A 
nations, 
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nations, agreed ts diſcharge thoſe, that purchaſed of him, as he 
might, of ſuch repairs, yet that ſhall not alter the remedy for 
the public, but only bind the lord and thoſe that claim under 
him; as the whole manor, and every part of it in the poſſeſſion 
of one tenant, was once chargeable with the reparation, fo it ſhall 
remain notwithſtanding any act of the proprietor z it ſhall not be 
in his power to apportion the charge whereby the remedy for pub- 
lic benefit ſhould be made more difficult, or by alienations to 
perſons unable to render it, in refpect of the parts which ſhould 
come into ſuch hands, quite fruſtrate. 2dly, That though a 


manor, ſubject to ſuch charge, comes into the hands of the crown, 


yet the duty upon it continues, and any een, claimimg afterwards 
under the crown the whole manor, or any part of it, all be liable 
to an indictment or information for want of due repairs. 1 Salk. 
358. pl. 5. Paſch. 3 Ann. B. R. The Queen v. Bucklugh (Dutch- 
eis of). | | 
36. The county of W. was indicted for not repairing Laycock- 
bridge. "They pleaded that the village of Laycock ought to re- 
pair it. It was proved in evidence, that the juſtices at the ſeſſions had 
made an order upon the village ts repair it; but the court held that 
that was no evidence; for the juſtices might indie, but could not 
make an order, and the county is liable, unlels they can find a 
particular perſon to charge. 1 Salk. 359. pl. 7. Mich. 3 Ann. 
B. R. The Queen v. the Inhabitants of the County of Wilts. 
37. Indictment was for not repairing quendam communem pontem 
fetum in quadam communi ſemita pedeſiri, &c, Per Holt Ch. J. the 
word communis does not, ex vi termini, import that it is common 
to all the queen's ſubjects, as it ought to do to maintain an indict- 
ment. The word prublicus, mentioned in a precedent produced, 
is of wider extent than communis; and it will be hard to under- 
ſtand the word communis to be univerſal to charge a man's 
freehold ; nor will the concluſion of ad nocumentum emnium liges- 
rum domini regis iHlic tranſeunt” help it, if ſo much be not expreſsly 
charged in the premiſes ; and not being faid to whom it is com- 
mon, it is very ht to fee precedents before we determine it. 


6 Mod. 255, 256. Mich. 3 Ann. B. R. The Queen v. Saintiff. 
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1 Salk. 259, 
pl. 8. The 
Yueen v. 

Sainthill, 
Trin. 4 
Ann. 8. Co 
ſays the in- 
d ictment was 
tor not re- 
pairing OC- 
cidentalem 
partem com- 
munis pon- 
tis pedalis 
continentꝰ 
dimidium 
pontis in 


communi ſemita. It was objected that the 22 H. 8. by which juſtices of peace have their juriſdiction 


of nutances in bridges, extends only to bridges in the common highway ; and likewiſe that it ought 
to ſhew the quantity, viz. ſo many foot in length, and fo many in breadth. It was anſwered that 
there may be communis ſtrata, which is not the king's highway, and yet the juſtices have power over 
nuſinces in that caſe, not by virtue of the 22 H. 8. but by the 1 E. 3. which gives power of all 
nuſances. The court doubted as to the 1ſt exception, and over-ruled the 2d, it being ſaid dimidium ; 
but heid that pons pedalis did not fignify a foot-bridge, but a bridge a foot long; and fo reverſed 
the judgment, being pedalis for pedeſtris. 2 Ld. Raym. Rep. 1174. S. C. adjudged, and the 
tormer judgment revezied according to 1 Salk, 


38. The court was moved for a mandamus to the juſtices of 
pcace for the county of Wilts, to make an aſſeſſment upon the 
inhabitants of an hundred in the county for the reimburſing 2 of 
ihe inhabitants of that hundred, 20%, upon an indiftment againſt 
the inhabitants of that hundred for not repairing a bridge within 
the ſaid hundred, were diſtrained to appear and defend the ſaid 
indictment, and upon that account were near 3ol. out of pocket. 
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The court refuſed to grant a mandamus, becauſe the juſtices had 
not a power to make an aſſeſſment for that purpoſe, and ſaid it 
was an hard caſe; but that no remedy was provided therein. MS. 
Caſes, 67. Mich. 4 Geo. B. R. 'The Juſtices of Peace of Wilt- 
ſhire. | 

39. Upon a motion made to diſcharge a rule for an informa- 
tion againſt the inhabitants of the county for not repairing a bridge, 
it was alleged that the pariſhioners of Mitcham in that county ought 
to repair it, which they had done time out of mind. It is true that 
pariſh had obtained a verdict againſt that county, but it was by 
ſurpriſe; for by certificates and other records of the ſeſſions, it 
will appear that this pariih ought to repair this bridge, and that 
they had been fined for not repairing, and that they had acqui- 
eſced under that charge many years. It was fed for the pariſh, 
that admilting they had repaired this bridge, yet if they were not obliged 
2 to do, either by preſcription or tenure, they ſhall not always be 
liable. They cannot be obliged by preſcription, becauſe the in- 
habitants of this parith are not a body politic, and it is not pre- 


_ tended that they are obliged by tenure; to which it was anſwered, 


that an information againſt the county in general, was the only way to 
try the right; for though this pariſh might not be obliged to 
repair the bridge, yet tome other pariſh might; and ſince the 
county is prima facie to repair it, it 1s probable that when the 
information 1s exhibited againſt them, the inhabitants of Mitcham 
to excuſe themſelves may ſhew who is obliged to repair; and the 
court being of that opinion, the rule was made abfolute. 8 Mod. 
119, 120. Hill. 9 Geo. The King v. the Inhabitants of the 
County of Surry. | | 5 


For more of Bridges in general, ſee other proper title. 
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Bꝛinging Money into Court. 


(a) In what Caſes, and at what Time. And 
c Pleadings. | 


| D EBT upon bond. The defendant pleaded a tender at the S. c. eited 
: day, and tout temps priſi. The plaintiff received the principal s Holt Ch. 

in court, and judgment io acquit the defindant of th wed 5; 
ſum in court, and judgment lo acquit the defendant of the ſum received: Rem Rep. 


but the plaintiff, to have damages, alleged a demand; to which the 643; in caſe 
0 ORN V. 


defendant demurred, and had judgment ; for if the plaintiff would Ts na 
have damages, he ought not to have received the money out of — 
court; for after a judgment, quod eat inde ſine die, no iſſue ſhall where 2 
be taken. Cro. J. 126. pl. 13. Trin. 4 Jac. B. R. Harrold v. Sr endane 


pleads tout 
Clotworthy. temps priſt, 
: | | and brings 
the money into court, and concludes with a prayer of judgment as to the damages, if the plaintiff takes 
the money out of court, he mutt agree to all that the defendant nas ſaid, otherwiſe he ought not ta 
take the money out of court; for a man cannot proceed for damages after he has barred himſelf from 
the having judgment for the principal, where the damages are merely acceſſory, except in the caſe of 
ejectment, where the term expires pending the ſuit; but as to this point the other three judges ſeemed 
to doubt, and they gave no opinion, but rather inclined to be of opinion that the avowry [Which was the 
caſe there] was not abated by this taking of the money out of court. 2 Ld. Raym. Rep, 774 
Trin. 1 Ann. in the caſe of BURTON v. SouTEeR, in affumpſit, it was inſiſted, as in the caſe of 
Horne v. Lewin (before), that after accepting the money the plaintiff could not proceed for damages, 


* 


and there Holt Ch. J. held ſtrongly his former opinion. 


2. In an avowry by the bailiff of A. for a rent charge, tlie defend- 
ant had judgment, and now A. defired to try the right ; but the court 
would not grant it without bringing the money recovered into 
court, and agree to bring no 2d deliverance to procraſtinate the 
cauſe by Withernam, &c. Keb. 742. pl. 29. Trin. 16 Car. 2. 
B. R. Searl v. Taylor. 

3. In an action upon the caſe for 3 hog ſheds of vinegar and a rund- 
let, Jones prayed that he might deliver money for the rundlet, as 
was agreed, or as the ſecondary ſhould tax, and that the plaintiff 
might go on for the reſt; and the court ordered the plaintiff to 
ſhew cauſe why the rundlet ſhould not be ſtruck out, or he go 
on for the reſt at his peril; ſo where the cauſe action is really 

ſmall, in compariſon to the declaration. 2 Keb. 420. pl. 49. Mich. 
20 Car, 2. B. R. Brown v. Welmes. | | 


8 


4. Money 


* 


N x e _— 5 art 3) 1 n 
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es were af- 
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4. Money brought into court, in order to get an injun@n 
againſt a judgment on a bond-given by a mother to her ton, (an 
infant, and whom ſhe and her after huſband had maintained for 
ſeveral years, and had paid a conſiderable part of the money,) wor 
delivered back again, on giving /ecus 4y to pay what thould appear 
due for principal and te, and ſatistaction decreed o be 


acknowledged thereupon on che record of the judgment. Fin. 


Rep LF Mich. 25 Car. 2. Cook v. New. 

5 A. dev ſed 40 nds to B. ſubject to a prov/ 2 for payment of 20001. 
to defendants within 3 years after A.'s 4 B. brought the 
money into court. Decreed that the lands be diſcharged, and thar 
the defendants . at liberty to take the money out of court. Fin. 


Rep. 61. Hill. 25 Car. 2. Ld. Willoughby v. Dixie. 
6. Portion 255 welt de viſed on a contingency of dying before 


21, and unmarried, decreed to be paid into court for the benefit 


of a hxres factus, according to the will, in caſe of the deviſee's 
death. 2 Chan. Rep. 1 50. 30 Car. 2. Bourne v. Kynt. 

C art en 7. In covenant the Plainti it declared upon /everal breac/ Per, one 

3 ire e-. whereof was for nt paying 7l. «according to the covenant, it was 

4 N moved for the defendant that he might be admitted to bring 71. 
into court, together with his coits hith ierto, &c. and that the plain- 


figned; one tiff might pro ceed for the reſt if be thought fit; but the motion was 


for non- 
u wile denied, becauſe the plaintiff had declared of other bre aches, and 


payment of 
rent. Mo- the matter lay in damages. Vent. 356. Mich. 33 Car. 2. B. R. 


m2 Aron. 


made, that 
upon bringing in 10 l. into court, it might be ſtruck out of the declaration; but the court denied it; 


for when it appears the plaintiff has 7: 4 cauſ- of action for ene thirg, they will not put him to try the 
reſt at peril of coſts. 12 Mod. 95. Trin. S W. 3. Pawlet v. Heatfield. 

Northey moved to wins money into court upon a covenant, and was refuſed. 12 Mod. 241. Mich. 
10 W. 3. Lawly v. D. bb! Co In covenant for jaymert f me 7. Powell J. ſaid, that the court 
had granted it; but that in covenant fir regal: they have denied it, 11 Mod, 270. pl. 12. Hill. 
8 Ann. B. R. Anon. In covenant for non- payment of rent, the practice is to allow the bring- 
ing money into court. Barnes's Notes in C. B. 198. Mich. 2 Geo. 2. in a note. 

Rule of bringing money into court was denied in cevenant; otherwiſe if debt had been brought «pn 


the charter arc. Cumb. 138. Mich. 1 W. & M. in B. R. Anon. 


. A ſeire ins had Jued out againſt the tertenants on a Judg- 


ment, and they had pleaded ne ungques ſeiſie, and iſſue found again! 


them, and judgment for the plaintiff, It was moved that the elegit 
might be ſtopped en bringing the money into court; for if the elegit 
were taken out and the lands extended, we might have the 
lands diſcharged by ſcire facias, and bringing the money into 
court; and it was granted. The like motion was lately granted 
in C. B. Comb. 169. Mich. 1 W. & M. in B. R. Anon. 


But vn al- 9. In ejefment for non-payment of rent, the court denied to 


che 1 on bringing in the arrears. Cumb. 255. Paſch. 


accepting a 6 W. & M in B. R. Harding V. Brook. 


new leale, 
and ſeating 


a counterparts 2 Salk, 597. in pl. 3. eites Mich. 8 W. 3. B. R. Downes v. Turner, 


S. P. But 10. Levins moved, that on payment of 10s. into court, fo 
the 251529 much might be ſtruck out of the declarationy but it appearing to 


"feſs th 
_—_— be in a caſe upon an indebitatus aſſumpſit and quantum mcruit, 
the 


J 
J 
, 
8 


nt as lo the quantum meruit, Cumb. 264. Trin. 6 W. & N 
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the court ſaid he might do it as to the mndebitatrs afſumpſit, but and that he 
1 deſ-rwed but 
" fo much, and 
B. R. Anon. | to plead a 
| | a tender there- 
of; for then the plaintiff may reply that he deſerved more, and ſy come to iſſue; but becauſe in moſt 
declarations there are quantum meruits, even in an indebitat. all. there it may be brought in upon an in- 
debirat. count, and that will adect the cher, and ſo it was done; per Holt Ch. J. 12 Mod. 614. 
Hill. 13 W. 3. Anon. | | 
The court granted it as to the indebitarus aſſumpſit, but refuſed it as to the quantum meruit z and the 
court ſaid that ſuch motion had been fometimes obtained, where quantum meruit and indebitatus were 
zoined together, yet regularly they ought not to be granted on a quantum meruit; for 2wbo can F cell 
<ohat a man de{erwes till be betried *” 12 Mod. 187. Paſch. 10 W. 3. Smith v. Johnſon. Combe 


20. S. P. Paſch. 2 fac. B. R. Anon. * 2 Salk. 597. in pl. 3. cites Hill. 8 W. 3. 


3 


accordingly. But it was allowed atterwards Paſch. 5 Ann. B. R. Ibid. 
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11. In ejeFtment brought on forfeiture of a leaſe for non-payment 
of rent, if the leſſee will make oath that his leaſe is not expired, 
and bring all arrears into court, the court will not compel him to 
plead on the common rule. Cumb. 299. Mich. 6 W. & M. in 
B. R. Anon. 

12. By Holt Ch. J. where the plea 7s 0 the damages, you can- In rener for 
not bring money into court; otherwiſe where the plea is 1% he a bill & ex- 
ground of the action, as non-aſſumpſit. It may be allowed in aver n 18 _— a 
where you bring the goods in ſpecie into court, but rarely where damnum of 
only part of them are brought in. Cumb. 357. Hill. 8 W. 3. 150k A 


B. R. Burman v. Shepherd. | motion was 
made, that 


upon bringing 501. into court, it might be ſtruck out of the declaration. Holt, this practice in aſ- 


ſumpſit has been brought in Within few years, and has been only allowed, becauſe payment goes to 
the iſſue; but in trover it goes only to the damages. It may be the plaintiff has gead cauſe of action 
for part, and a probable cauſe for the r:fidus ; now it would be hard to ſtrike out his certain cauſe, and 
out him to his probable caule at the peril of cotts. 12 Mod. 90. Hill. 7 W. 3. Burman v. Shep- 
herd. 


Js In debt on bend, defendant muſt bring in the ubzle penalty, But ibid. 
or the court will not ſtay proceedings. 2 Salk. 597. in pl. 3. 3 
cites Hill. g W. 3. B. R. 


ſeems it can- 
| a not be with - 
out bringing in the whole money; if the parties diſpute the quantum, and there is a diſpute how much 
is due, it cannot be referred, Irin. II W. 3. B. R. 


14 Where an accgunt- render is brought, if the defendant will 
plead plene computavit, and offer to bring the money into court, 
that will ſignify nothing; for that iz a trial upon an action of 
account, the jury have nothing to do, unleſs an account ftated be 
proved; but an account muſt be bore auditors for they are the 


Judges and not the jury. L. P. R. 31. cites Paſch. 9 W. z. 
B. R. 


15. A rent-charge was granted to J. S. out of lands which were 
demiſed to ſeveral undertenants. The grantee of the rent diſtrained 


upon them all for one half year rent-arrear. The tenants bring 4 


veral replevins. The avowment makes the ſame avowry againſt 
them all. The plaintiffs in bar of the avowry, plead a tender with 
profert in curia. And now it was moved, that the bringing in one 
ſum ſhould ferve for all the 3 avowries, they being for the fame 
rent-arrear z and the motion was granted. Ex relatione M'ri Ja— 
cob. Ld, Raym. Rep. 429. Hill. 10 W. 3. Anon. 

I3 | 36-16 
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| 16. In replevin, defendant avozes for rent, and plaintiff admit« 
ted to bring it into court. 2 Salk. 597. in pl. 3. Hill. 10 W. 3, 

B. R. Anon. . | 


e 17. In debt for rent, it was moved to bring ſo much money 
inf into court; and Holt Ch. J. thought it hard, and ſaid he remem- 


31. into 
YT . . . . . . 
court, in bered the beginning of theſe motions ; the firſt was to bring in 


&:&: fir rect, principal and intereſt on a bond; after that it came to an inde- 


and plead . N 
* es - bitatus aſſumpſit. It has been done in debt for rent, but not ſo 


per Cur. be freely; we do it in ejeFment on a ſpecial reaſon, viz. becauſe that 


vs. dis action ſubliſts entirely upon the rules of the court. 2 Salk. 597. 
ebe. cites it as by Holt Ch. J. Paſch. 10 W. 3. B. R. 
Barnes's Notes in C. B. 195. Trin. 7 & 3 Geo. 2. Dixon v. Allen. 

In dest fir rent, rule to thew cauſe why defendant ſhould not bring money into court upon the com- 
mon rule, and plead nil debet, made abſolute. Barnes 's Notes in C. B. 198. Mich. 12 Geo. 2. 
White v. Daman. Leid. cites Trin. 7 & $ Geo. 2. Dixon v. Allen, S. P. 


18. An action was brought by the plaintiff againſt the defend- 
ant, for 100. won upon a wager, that the peace would not be 


I 294 ] concluded by ſuch a day. Ajter the rules for pleading were out, 


it was moved, that upon the bringing in of 1001. into court, and 
upon payment of coſts, the plaintiff might proceed at his peril ; 
for the d:jþpute was only whether the plaintiff ſhould have intereſt or 
not? And per Holt Ch. J. intereſt is never given by the jury in 
ſuch caſe in the damages. Ruled, that the defendant ſhould ſhew 
cauſe, &c. Ld. Raym. Rep. 398, 399. Mich. 10 W. 3. Me- 
dena v. Kilder. | | Ts: 
In replevin, 19. In a plea of tender of rent in replevin in bar, the money 
ra — ought not to be brought into court. In debt on à bond, there may 
into court i: be a profert to fave damages, becauſe there the money is the thing 
Seperflucusin in demand; but it cannot be in an avowry to a replevin, becauſe 
— hep the avowry is to juſtify the taking the cattlez and whether the 
the mon-y iz money is paid or not, is not the queſtion. But if the diſtreſs was 
py — rightfully taken, the avowant mult have a return; if wrongfully, 
a he muſt anſwer the plaintiff's damages. 2 Salk. 584. Hill. 12 


for the W. 3. B. R. Horn v. Lewin. 


goods. . MEI | : 
12 Mod. 352. Horn v. Luines. Ld. Raym. Rep. 639. S. C. and ibid. 641, 644. S. P. per 


tot. Cur, And they all held that the bar to the avowry was ill pleaded, 1ſt, Becauſe it is pleaded with 


a paratus, where it ought to be pleaded with an obtulit, &c. 2dly, Becauſe it is pleaded in bar, where 
it ought to be pleaded only in excuſe of damages; but if the tender had been well pleaded, it would 
have chaſed the avowant to ſhew a demand, to intitle him to the diſtreſs. But here the plea in bar not 
amounting to a tender, it is ill; and therefore the bringing in of the money, and the taking of it out, 
is ſuperfluous. And judgment ſhall be upon the avowry for a returno habendo ; and judgment was 


given for the avowant accordingly. 


In trover, 20. It was moved that the defendant in traver after declaration, 
eee might bring 2e thing igſelf, and deliver it to the plaintiff. And 
to bring a Gould J. ſaid, he had known it often done; otherwiſe where he 
rete into would tender the value; for defendant ſhall not ſet a value upon 


— 1 — the plaintiff's goods; and a motion was granted. 12 Mod. 397. 


declared be Paſch. 12 W. 3. Farrel's cale. ; | 

had moved ö 

for and obtained 2 rule to bring into court 2 fowls in one term, and the next term a ſpare-rib of perks 
r, an 


er menen in lieu there; Mr. Secondary Thomſon remembered a motion to bring in t in 1 — 
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Feral other inſtances were given. The court thought it as reaſonable that goofs, or their ralve, Mhnnald 


be brought into court in action of tr ver, As TRACY in an al ieee and made a rule accorein 7. Rep. 
vt Pratt. in C. B. 59. Mich. 4 Geo. 2. Tune v. Clarke. 


It was moved to bring ſo much money into court, to have 
it ſtruck out of the declaration. Now the courſe is upon bring 
ing money into court to pay colts ſo fer, if the plaintiff will take 
it out; but if it be 5 an action 7 7e ihe 42 1:dant may plead 
tender in bar of c/ts, and EI the plaintiſf, to ouſt him of that be- 


: nel; t. woul: l * 7 * (7 Jpcc I "Ty capi 22 7 ed 2 7 a {er im e, h ts the 


princ pal, all this may be. opened nd ſettled on motion, per Cur. 
12 Mod. 633. Hill. 13 W. 3. Anon. | 
22. Note, the court will never give leave fo bring principal 
and intereſt into court, and {tay proceedings upon a bond, when 
the ſuit is upon a cornter=boind, or when there is any pretence of a 
rollateral agreement. 12 Mod. cg9. Mich. 13 . 3. Coke v. 
IIcathcot. | x 


23. Till bail put in, one is not in cour t to move to bring in 
principal, intereſt, and colts. 7 Mod. 140. Hill. 1 Ann. B. R. 


In an action of del: broug! it upon articles, Holt Ch. J. ſaid 
Ty never Knew money bi molt | into court and ſtruck out of the 
declaration in debt, though 1 it had been done on a bond with cort- 
ditten in debt for rovit ; and he {aid he had known it done in 7 
plevin, where the diſtreſs cus fer rent. 7 Mod: 1415 Hill. 1 ui 
3. R. Anon. 


25 Moncy! has been broug ht into court and ſtruck out of the 
declaration in a mutuatus ef ; per Holt Ch. J. who ſaid, that the 
firit motion ever made for bringing MONey into court upon a mu- 
tuatus was made by Leyins in Keeling” 7's time. 7 Mod. 141. Hill, 


LL - 


1 Ann. B. R. Obiter. 

26. Aft: r-judgme nt in debt on bond, tlie court will not make a . 29% 
rule upon a plaintiff to take Ins principal, ney and coſts; and 
held, that in ſuch caſe plaintiſf ought to have his full coſts out 


of the 8 * Mod. 114. Mich. 1 Ann. B Ee Sage v. 


.* 


; 
ere: 
27. In trover for a horſe, it was mov ved to br] ing the ach. 2 and 


brille into court, but denied. 2 Salk. 597. 2 Ann. B. R. 
the caſe of Wilcocks the attorney. 

28. Money ought not to be brou, ht into court to have it ſtruck Per Holt 
out of the declaration where an c i /uintif}, but you may de gt 
plead a tender, & touts temps pritt; per Cur, faid to be ſettled inGuildbatl 
here on debate. 6 Mod. 29. Mich. 2 Ann. B. R. Anon. in an a 


by an adnie 
1 ſtrator. The defendant cannot bring money into court, becauſe the adminiſtratotr Is not by law to 
pay coſts; and Paſch. © Ann. E. R. in Greg's cate, an action was brought Ly an execurar, for mo- 
hey due to his teſtater for law buſineſs done by him, it was moved to bring 10 much money into court, 
but denied. 2 Salk. 596. pl. 3. Paſch. 5 An: B. R. Cg s caſe, 


Upon the comm. n motion to bring Proneipaty : 7 teres, an 4 0 /;s into cout, ard refer 20 1 'ary, 
the court refuſed to grant the rule, the u,, being an xe uter, but ud, the piainti might be wil. 
ling to accept the debt and coſts, and therefore the y would grant a rule to thew cauſe, Barnes. Notes in 


C. B. 195. Hill. 6 Geo, 2. Bryan v. Holloway. 

It was moved to diſcharge a r. to Pay money into court; * hich was dran up ia common form, 
without diſtingulſhing tha! plein + ſued a; adminiſt ats, and the motion was granted. Barnes's Notes 
in C. B. 195, LI. 8 C. 2. 1 Lava walte, and bis Wite ad miniltratiia, v. V. aitord, 


Vol. IV. 2 | 29. In 
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29. In debt on a judgment, the court will not ſtay proceedings on 
motion upon payment of principal, intereſt, and coſts, as they will 
upon debt upon bond. 6 Mod. 60. Mich. 2 Ann. B. R. Bur- 
ridge v. Forteſcue. 

30. Motion & plea to bring money into court, and have it 
ſtruck out cf the des laration, was denied. 6 Mod. 153. Paſch. 
3 Ana. B. R. Aron. | 

31. 4 & 5 Ann. cap. 16. % 13. Pending an action on bond, the 
deferalant may bring in principal, intereſt, and cots in law and equity, 
and then the court 2 all ge judgment to diſcharge the defendant. 

32. Covenant and-breach for non-payment of rent, and for not re- 
perrinis, & c. It was moved, to bring in fo much for the rent, 
and as to the other breach, that the plaintiff might proceed as he 
thought fit; and per Trevor, all the judges have agreed, (for he 
put he caſe to Holt Ch. J.) that it is but reaſonable to allow it; 


that it docs not diſfer from debt for rent; for though it be cove- 
nant, yet it is a covenant for payment of a ſum certain. The ſame 


diverſity was taken between covenant for a ſum certain, and a 
thing uncertain; per Holt Ch. J. Hill. 9 W. 3. B. R. faying it 
did not differ from an indehitatus aflum pit. And Trin. 12 W. 3. 
B. R. ſame rule. 2 Salk. 596. in pl. 3. Paſch. 5 Ann. B. R. 
Gregg's caſe. 


33. In an efim brought upon a policy of inſurance, it was moved 


for leave to bring 151. into court, being as much as they thought 


their average of the damage came to { the goods nit being loft, but ently 
damaged ), and ſo the plaintiff to proceed upon peril of colts; per 
Powell J. the motion cannot be granted, though we have granted 
it in a quantum meruit, and alſo in covenant for payment of mo- 


ney ; but in covenant for repairs we have denied it, and fo we muſt 


here. 11 Mod. 270. pl. 12. Hill. 3 Ann. B. R. Anon. 

34. In an action ag; int an executor, he paid money into court upon 
the common rule, and on the trial, "the plaintiff being non-ſuited, 
the executor moved that Le might have the money out of court, and 


granted, becauſe be being executor, was unac quainted with oe af- © 


fairs of his teſtator, and might net know whether the tefator owed 
the plaintiff any. mivitey or nit ; but where the detendant is neither 
executor nor adminittrator, although the plaintiff be nonſuited, 
or a verdict for the defendant, the plaintiff ihall have the money 
out of court, becauſe the defendant brings it in as knowing, and 
being conſcious that he owes the plaintiff ſo much. Rep. of 
Pract. in C. B. 5. Mich. 11 Ann. Anon. 

5- A. by marriage articles was to pay 50l. at 51. per ann. till 
all paid, und in failure of payment of any 51. then he was 1e pay 
the wwh:le ; per Cur. the power given to the court by the ſtatute, 
is to ſtay all proccedings on payment of all that is due, and in 


the principal caſe all the gol. is due, and no part of it is a pe- 
naliy, but only the defendant, by the condition of theſe articles, 


had time for the payment of the money by parcels, as therein di- 
reed, which he has loſt the benctit of. 8 Mod. 56. Trin. 
7 Geo. 1. Anon. 


36. The 
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Bringing Money into Court, 


36. The court will not compel a creditor by judgment to ac- 
cept a /eſ5 ſum than is due on the judgment, on account of any fer- 
mer indefimte payments, when there were other accounts depending 


between the parties, unleſs the defendant will conſent to bring 


in all that is due to the plaintiff, 8 Mod. 236. Paſch. 10 Geo. 1. 
Anon. | 

37. In replevin defendant juſtified the taking the cattle damage 
feaſant, and now moved to ſtay proceedings on bringing into court 
what was due, with coſts; per Cur. if you bring in what is due 
on the replevin-bond, proceedings ſhall be ſtayed, but if it is to 
ſtay proceedings on payment of what is due for damages, it ſhall 
not be granted, becauſe the court has no rule to guide them in 


ſuch caſe ;z but it is otherwiſe for rent, for that is certain. 8 Mod. 


379. Trin. 11 Geo. 1. Anon. 

38. In action of covenant in articles of agreement, wherein de- 
fendant covenanted to find diet and lodging tor plaintifF for a year, 
or to pay him 10l. the defendant, on affidavit that there was not 
above fol. due, moved to bring it into court, and that the plain- 
tiff might proceed at his peril. The court would not aſcertain 
what was due for dict and lodging, but becauſe the agreement 
was in the disjunctive, % find diet and lodging, or te pay fol. a rule 
was made that defendant might bring the money into court. 


8 Mod. 305. Mich. 11 Geo. 1. Savil v. Snell. 


39. A motion to bring 1001. into court, the defendant ſuggeſt- 
ing that the ejeZment was brought r n2npayment of a fine, and for 
letting a leaſe, contrary to the cuſt:m of a manor, and therefore he 
propoſed to bring in the 100l. to anſwer the fine, and that the 
leſſor of the plaintiff thould proceed at his peril for the forfeiture 
in reſpect to the leaſe ſuppoſed to be let contrary to the cuſtom of 
the manor, but the court denied the motion; for though it can 
be no diſadvantage to a leſſor to ſtay proceedings on payment of 


his rent and colts, yet the granting this motion may probably give 


the defendant ſuch an advantage over the leſſors, who have brought 
this ejectment for a juſt cauſe, as may do them injuſtice. Rep. 


of Pract. in C. B. 42. Hill. 1 Geo. 2. Rocks v. Ateaſe, ex dis 
miſſ' dom. Briſcoe vid. & al". 


40. On a rule to ſhew cauſe why 88. ſhould not be brought into 
court, and ſtruck out of the declaration. It was moved, that this 
was a quantum meruit for uſing a chaiſe hired of another ill; and that 
the court had never gone ſo far as to allow of theſe motions in 
ſuch caſes; for, at this rate, they might come, in time, to allow 
of them in battery and treſpaſs, &c. It is true indeed, it was 
anſwered, that in general quantum meruits for the hire of a chaiſe, 
&c. the court does grant them, and the court _ to this dif- 
ference ; and the Ch, J. ſaid, that this rule was firſt made in my 
Ld. Ch. J. Kelynge's time, and the reaſon of it he ſaid was, for 


the difficulty of pleading a tender; accordingly they diſcharged 


the rule in this caſe. Barnard, Rep. ig B. R. 25, 26. Mich, 
1 Geo. 2. White y. Woodhouſe, EY 
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Bringing Money into Court. 
41. The plaintiff had declared for 35: 2 d. half-penny for rent, 


end 974. ron a mutuatus. It was moved, that there was no co- 
tour that any more was due than the 3s. 24, half-penny, and the 
97 5. Was only added to make a cauſe of it in this court; and that 
iu this practice was * allowed, it would lead to a great deal of op— 
preſſion; and therefore he moved, that upon bringing in the mo- 
ney due upen the firſt count with coils, proceedings might be ſtayed, 
The court faid, that they had never gone ſo far as to ailow money 
ts be br:ught upon one cunt ; but however, as this was ſuch a piece 
of evaſion, the court made a rule to ſhew cauſe. Barnard. Rep. 
in B. R. 180. Trin. 2 Geo. 2. Bellow v. Pew. 

42. An action of t and fin tating away 1g. moved to bring 
the ſhilling into court, and plaintiff to proceed at his peril for the 
reſidue ; and a rule made to n cauſc. But quiere, whether it 
was ever made abſolute, or oppoſed? Rep. of Pract. in C. B. 46. 
Trin. 2 Geo. 2. Smith v. Dobby. 

43. Debt was brought wpon a bind of 200. the defendant had 
ſcveral demands likewiſe u pon the plaintiit, fo that upon the La- 
lance, there was but 251. owing z upon which it was moved, that 
he might bring the b. Loney into court, and fail he thought this 
within the meaning of the late ſtatute. But per Cur. the ſtatute 
Pad preſcribed only 2 particular bt of proceeding z one by 
plea ding the matter of a account ſpect 1a] ly; - the other by givin * the 
ſpecial matter in evidence upon the general i alue; and ſaid they 
could not allow of any other way of proceeding, and acco 8 
refuſed the motion. Barnard. Rep. in B. R. 214. Mich. 3 Geo. 2. 
Anon. 

44. In debt upon an emiſſet for goods bought, where the party 
had declared according ts the cuflom of the city of London, and which 
was removed up here by habcas corpus; it was moved, that mo— 
ney might be brought into court and be ſtruck out of the declara- 
tion, and this was likened to the caſe of an indebitotus ailumplit 
accordiagly the court made a rule to ſhew cauſe, Barnard. Rep. 
in B. R. 420. Hill. 4 Geo. 2. Lepege v. Pompylion. 

4 5+ In an action of treſpaſs brought fer the mean pr TAK : after a 
recovery in efectment, it was moved to bring the money into court, 
and that it might be ſtruck out of the - declas ation. But the court 
ſaid, this was an ain founded upin a fert, and therefore refuſed 
the motion. Barnard. Rep. in B. R. 368. Mich. 4 Geo. 2. Chair- 
man v. Edwards. 

46. In cafe for dilapidutiont, it was moved, that money migl.t 
be brought into court and {truck out of the declaration. But P age 
J. ſaid, theſe motions are never granted where the damages arc 10 
very uncertain, and therefore never allowed in covenant for Want 
of repairs ; he faid too, that formerly theſe motions he has known 
refuſed even in quantum meruits. Accordingly (the Ch. J. abſent) 
the court thought proper not to make any rule. 2 Barnard. Rep. 
in B. R. 4. Trin. 5 Geo. 2. Squire v. Archer. 

47. Per Cur. money may be paid into court upon the com- 
mon rule, after rule to plead is out, af any time before plea 


FE : plead:d. 
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Pleaded. Barnes's Notes in C. B. 194. Mich, 6 Geo. 2. 
Anon. 
48. Defendant brought money into court upon the common 
rule (plaintiſf rafuſing to accept the ſame) and pleaded the wen? ral 
i Sie. Plaintiff joined and delivered the iſſue book, with natice of 
trial, Plaintiff did ct proce: 2d farther, but moved to have the mo- 
ncy out of court, with % ts the time of. bringing the money ints the 
court ; which was ordered upon plaintiff's payment of caſte to de- 
fendant Subſequent to the time of bringing the money into court. 
Barnes's Notes B. 195, 196. Hill. 8 Geo. 2. Savage v. 
Franklyn, 
49. Money was paid into court by defendant, _—_ the com- 
mon rule ; and plaintiff proceeded to trial, and recovered a ſmaller 
ſum than that paid into court. Moved in the treaſury, that defendant 
might have the money out of court towards his coſts ; and or- 
dered, upon hearing the attornics on both ſides. Barnes's Notes 
in C. B. 196. Hill. 8 Geo. 2. Anon. | 298 1 
50. In rover, it was moved for defendant to bring the goods ee 
ſpecified in the declaration into court; but the goods. being Sade, Pract. in 
the motion was denied; per Cur. Let the plaintiff thew caute C: B. 130. 


, „ ruled 
why he ſhould not conſent to accept the goods and colts, Barnes's ine, 
Notes i Trin. 10 G. 2. Cooke v. Holgate. they being 


many houſe- 
hold goods; and ſays ſuch motion was denied Hill. 6 Geo. 2. Watkinſon v. Cockſhott. 


5 1. A rule to pay 11. 118. 6d. into court was diſcharged, the 

money not having been paid in till after plea pleaded, Barnes's 

Notes in C. B. 198. Hill. 11 Gec. 2. Straphon v. Thompſon. 
52. Fer Cur. money cannot be brought in after regular jude- Rep. of 
ment. Barnes's Notes in C. B. 198. Mich, 12 Geo. 2. Burgeſs (8. 75 


v. Pollamounter. | Hill. 6 Ces. 
| 2. Spring v. Bilſon, S. P. accordingiy. 
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Bringing Monep into Court. 


(B) In what Caſes it ſhall be delivered to the Plain- 
tiff, or re-delivered to the Defendant. 


4 * debt, the defendant ſaid as te parce! that he has been always 


ready to pay, and yet is, and brought the maey into court, and 

zo the reſt pleaded in lar, the plaintiff pleaded in appel to the ſaying 
that he has been a/ways ready, &c. for he imparled the laf? term, Judg- 
ment if he ſhall be received to ſay, that always ready, &c. And 
er Danby, the plaintiff thall not have the money here, till the 
other iſſue be tried, and this by reaton that the damages ſhall not 


yet be tried; but per Priiot, he may have judgment of his debt 


S. C. cited 


Noy, 110. in 


of this parcel, and his damages, and ceſſet executio; for thoſe 
may be well aſſeſſed by the court as to this parcel, but the plaintiff 
ſhall not have it till the other iſſue be tried, by reaſon that the 
coſts are entire, which cannot be taxed till the other iflue be tried; 
and when the plaintiff pleaded the eſtoppel above, the defendant 
prayed to re-have his money again. And per Prifot, he ſhall re- 
have it, quod non fuit conceſſum; for he has confeſſed of this 
part. And, by him, if the plaintiff will relinquith the eſtoppel, 
he ſhall have livery of the money without damages and colts ; 
and the plaintiff aſter relinquiſhe: the eicoppel, by which the 
money was delivered to him. Br. Touts Temps, &c. pl. 22. cites 
36 H. 6. 12. 


2. Debt upon an odligatizn cf 101. to pay 425. ſuch a day. The 


defendant pleaded payment of 205. at the day, and that he offered 205. 


ce . 

Er Bd v. refidue there the ſame day, and that the plaintiff refuſed it, and that 
_ nod, he has been always ready to pay, and yet is, and tendered the money 
b  incourt; and the plaintiff tendered to aver that he did not tender the 
viz. in debt 20s. at the day; and per Cur. now the defendant ſhall have the 
M9 pry money again, and ſo he had; and if the iſſue be found for the 
_ a plaintiff, the obligation 1s forfeited; and if it be found for the 
fendant defendant, the plaintiff has loſt his 20s. quod nota; for he has 
_ refuſed it by matter of record, and taken the other iſſue at his pe- 
d:y and Til. Br. Tout Temps, &c. pl. 32. cites 21 E. 4. 25. 


Pace, plain- 


tiff takes ig e en t tender, &c. which is found againſt him; and now he prays to have the money 


| Benin v. Herick. S. P. 


out of court, but it was denied; for he has lot that advantage by taking iſſue on the tender, and that 
he was too covetous, and by ſeeking to ga all, he has Hit all. 


Detendant brought 101. into court, and had it ſtruck out of the declaration, afterwards the plain- 
tiff ſuffered a nnſuir; and the queſtion was, whether he ſhould be allowed to take this money? Et 
per Cur. he ſhall; for ſo much the A fendant bas admitted t,. be dus, and ſo much he has actually paid 
him: and if the cauſe bad gone ch to trial, there muſt rave been a verdict for the piaintiff as to ſo 
much, for this is acmitted t be due, and paid down a+ the p'aintff's money, otherwiſe perhaps of 
money paid into court 5y wey of tender. . 2 man pleas a tender and uncore priſt, and pays the 
money into court, and the plaintiff takes iſſue on the tender, aud it is found againſt him, the de- 
fendant ſhall have the money. 2 Salk, 597. pl. 4. Mich. 9 Ann. B. R. Elliot v. Callow, cites 


Sty. 388. 
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Bringing Money into Court. 

. Money being brought into court on the common rule, and 

he pleint iff nonſuited; the defendant moved to have the money 

out of the court, but the motion was denied; for he paid it into 

court, as knowing, and being conſcious that he owed the plain- 

tir fo much, and therefore the plaintiff fhall have it. Rep. of 

Pract. in C. B. 36. Trin. 13 Geo, 1. Lane & al v. Wil- 
kinſon. 

4- An order was made by the Ch. J. at his chambers, that pro- 

ceedings upon the bail bond ſhould be ſtayed upon paying 171. 
into court. Four ſervices had been given of this rule, and yet the 
plaintiff would not take the money. It was moved, that the mo- 
ney may be repaid; for that there muit be à reafonable time in 
which the plaintiff muſt be bound to take it, and accordingly the 
court made a rule, that the plaintiſf fhould accept it within a 
week. Barnard. Rep. in B. R. 73. Trin. 2 Geo. 2. Parker v. 
Stephens. 

5. 63s. being brought into court upon the common rule, and 
verdict for the de fendant, upon motion in the treafury, aud hear- 
ing the attornies on both ſides, it was ordered, that the defendant 
Jhould have the money ci of court in part of his cefts. Rep. of Pract. 
in C. B. 54. Trin. 2 & 3 Geo. 2. Rathbone v. Stedman. 

6. Motion was made, upon an athdavit that the defendant was 
dead, that 101. formerly paid into court upon the common rule, 
might be paid out ts his executrrs, but denied per Cur. Barnes's 
Notes in C. B. 194. Mich. 6 Geo. 2. Knapton v. Drew. 

7. The plaintiff being dead, the defendant moved to have 1ol. 
out of court, but it was objected, that it belonged to the plain- 
tiff's executor. After hearing counſel on bath fides, a rule was 
made, that the plaintiff's executor ſhould bring a new action, and in 
the mean time all things ſhould ſtay. Rep. of Pract. in C. B. 129. 
Paſch. 9 Geo. 2. Crockhay v. Martin. 


S. C. and 
the court 
were of oꝑi- 
nion, that 
the money 
being paid 
into court 
for plain- 
tiff 's uſe, 


ought not to be paid back to defendant. The oourt have not gone fo far as to e payment to plain- 
tift's executor, but it ſeems reaſonabie, if the executor be willing to accept the money paid into court, 
and after trial it is plain executor is intitled to the money paid into court, though a ſmaller fum be ze- 
covered; had plaintiff lived, and refuſed to accept the money paid into court, and been nonſuited upon 
the trial, yet defendant wt not have the money back out of court, piainuft deing intitied thereto in 
all events, as determined in Lane and Wilkinſon's caſe, Barnes's Notes in C. B. 296, 197. Eatter, 


9 Geo. 2, Crockay v. Martin. 
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(C) Allowed. Upon what Flea. 


. A Suggeſted by afridavit, that he was in execution fer 50l, 

| upon a joan at the fuct e of B. and that he had tendered 
the ſame 2 B. which B. r. fuſed to accep pts doe ſtill detained him in 
priſon, r 752 21 por Cringing, fo. much into court, he might be 
d:ftbarged. B. OP} poſed it, ſetting fo N that after the ſaid judg- 
ment and execution, A. put Rin to conſiderable charges in chan- 
cery concerning the ſame, and that he had coſts aſſeſſed him upon 
the ſaid A. and therefore prayed that he might remain in priſon 
till he paid both; but the court ſaid, they would take 710 conuſance of 
the coffs in chancery, and therefore granted A. lis motion. Comb, 

387. Nich. 8 W. z 3. B. R. Anon. 

2. It was moved to bring Rey into court, and that they might 
plead 1912 a wmpyit infra 2 annss ; but the court ſaid, they never 
allow theſe motions, but upon pleading the general ie. Barnard. 
Rep. in B. R. 308. Paſch. 2 Geo. 2. C. Anon. 

3. On a mation for liberty to tender money mnto court upon ſome of 
the promiſes in the declaration, and to demur lo one of the promiſes, a 

rule niſi was granted; but on hearing counſel on both ſides, the 
court declared, that a tender of money was in order to make an 
end of the cauſe, and not to delay it, and therefore diſcharged the 
rule to ſhew cauſe, Rep. of Pract. in C. B. 48. Mich, 2 Geo. 2. 
Tames v. Goſey. 

4. On motion that 201. which had been paid into court, might 
be reſtored to the defendant, by rcafon that the plaintiff died be- 
fore verdick, and ſer veral applications had been made to the executsrs 
fo take the money, but they had not done it. Page J. ſaid, that / 
C. B. he belicved ſuch motion might be regular, becauſe there the 
bringing it into court is nt direct payment ; for if the plaintiff does 


not prove upon the trial, that ſo much is due to him as is brought 


in, the defendant is int! itled to the remainder back again; ** in 
t ois court it 15 direct payment, and though ſo much money as is 
brought into court ſhould not be proved to be due, yet the plain- 
tiff is intitled to the whole; accordingly the motion was reiuſed, 
the Ch. J. abſent. 2 Barnard, Rep, in B. R. 1865 187. Mich, 
6 Geo. 2, Jenner v. Pading ;ton, 


ng Monty into Court, 


Bringi 


(D) The Effect of accepting the Money brought 


into Court. 


I. D BT iam an cbligatim conditioned for the payment of a leſs 
ſum. The detendant pleaded tender at the day & touts 
temps prijt ; the plaintiff received the principal ſum in court, and 
judgment to- acquit the defendant of the ſum received, and the 
plaintiff, to have damages, alledges a demand of the money from 
the deſendant; and it was thereupon demurred and adjudged for 
the defendant z for F the plaintiff would have damages, he ought 
not to have received the money, but to ſuffer it to remain in court; 
for after judgment, quod eat inde fine die, no iſſue ſhall be taken, 
Cro. J. 126, ph 13. Trin. 4 Jac. B. ññ v. Clot 
worthy. | | 
2. A rule was obtained for payment of 51. into court, the money 
had been tendered, but was refuſed, and on that refuſal brought into 
court, and cofts taxed, The defendant inſiſted, that no colts ought 
to be paid, the plaintiff having refuſed the money, The counſel 
for the defendant inſiſted, that the refuſing the money when ten- 
dered, had put the defendant to the charge of paying it into court 
and pleading, therefore the plaintiff ought to pay coſts from the 
time of the refuſal; but the court over-ruled this, for Hugh the 
defendant tendered the money, ſhe could not tender the coſts before they 
were taxed, Rep. of Pract. in C. B. 120, 121. Trin. 8 & 9 Geo. 2, 
Cotton v. Perks, 


For more of Bringing Money into Court, in general, ſee other 
proper titles, 


8. C. cited 
Arg. Ld. 
Raym. Rep. 
642. in caſe 
of Horn Ys 

Lewin. 


(301) 


(A) Burrough. 


fr. 12 Fd. 1. OTULA Wallizx membrana 3- pro burgen- 


fot: de Carnarvan, de libertatibus fits, ke. it 


begins with the king's grant, quod fit li 255 4 urg, & bomines libers 
Burgenfſes, & c. membrana 4. pro burger de Abercanwey de liber- 
gatibus ſuis, & c. in ſuch manner as the other, &c.} 


R. 5 Ed. 1. Rot. Cartarum membrana 14. part 2. grant of the 


king, quod villa noſtra de nova Mindſor fit hibe: burgus & habeat 
libertates, & c. 
3. 6 Ed. 1. Rot. Cartarum membrana 4. Part. libertates antea, 
that he hath made liber burgus.] 
[A. 18 Ed. 1. Rot. Cartarum membrana 2. grant to the town 


of Baoſenweck, quod fit liber burgus, & quod inhabitantes liberi 


burgenſes, cum omnibus libertatibus, & conſuetudinibus ad bur- 
gum, &c.] 

Cs. 12 Ed. 1. Rot. Pat. M. 14. rex conceſſit quod villa de Lime 
in comitatu Dorſetiz fit liber burgus & homines ejuſde m villæ ſint 
Hberi burgenſes, ita quod habeant gildam mercatoriam, cum om- 
nibus ad gildam ſpectantibus.] 


For more of Burrough, in general, ſce other proper titles. 


By-Laws. 


By-Laws. 


(A) By-Laws. Who may make them. 
Cr. 15 H. 6. II is enacted, that no maſters, wardens, or people 9 


cap. 6. _ guilds, fraternities, and other companies incorporate, 
ſhall make or uſe any ordinance which /hall be to the diminution or 
diſinheritance of the franchiſes of the king or others, nor againſt the 
common profit of the people, nor any other ordinance of charge, &c. but 
this is expired as 19 H. 7. cap. 7. where it is enacted, that 10 
erdinance ſhall be made in diminution or diſinheritance of the preroga- 
tive of the king nor other, nur againſt the common projit of the people, 
unleſs they are examined and approved by the chancellor, treaſurer 9 
England, chief juſtices of either bench, or 3 of them, or both juſlices 
of aſſiſe, in their circuit where the ordinance it, &c. nor ſhall diſirain 
any to ſue to the king againſt ſuch ordinances.} 

[2. 3 H. 7. cap. 9g. [recites that] an ordinance [was] made in 
London, wpon pain that no freeman of the city ſhall go or come 
to any fair or market out of the city of London, with any man- 
ner of wares, &c. to ſell or barter, 20 the intent that all buyers and 
merchants fhould reſort to the ſaid city to buy, &c. and this ordinance 
was [made] vid by the [this] ſtatute, becauſe of the great damage 
which was likely to come by it.] 

(3. 12 H. 7. cap. 16. [6. recites that] a by-law [was] made by 
the merchant-adventurers, that none ſhall fell or buy at the 4 marts 
within the dominions of the duke or Burgundy, before compo- 
ſition made by fine with the ſaid merchant-adventurers, contrary to the 
liberty of every Engliſhman, and to the liberty of the. ſaid mart, and 
therefore enacted that this ordinance ſhall be void. | 

L. If an erdinance be made by a corporation which hath power to 
make it by cuſtom or charter, if the ordinance be reaſonable and laws- 
ful, it may be put in execution without any allowante by the chan- 


cellor, treaſurer, or others, &c. according to the ſtatute of 19 


H. 7. cap. 7. co. 5. Chamb. Lond. 63. b. (but it ſeems that they 
forfeit the penalty of the ſtatute, and it does not make the ordi- 
nance void.) | 


Fol. 36 3. 
— 


L302) 


5. By-laws made have a foundation on patent, cuſtom, or conſent. Every by- 


Arg. Cart. 178. Hill. 18 & 19 Car. 2. C. B. in caſe of the Earl 
of Exeter v. Smith. | 


law is 
grounded on 
charter or 
preſcription 


per Holt Ch. J. 12 Mod. 683. 


6. The 


302 


Of common 
right cv. y 


2p- Laws. 


6. The making by-laws 7s incident to every corporation aggre- 


gate; for that power is included in the incorporation; per Holt - 


Ch. J. Carth. 482. Paſch. 11 W. 3. B. R. London City v. 
Vanaker. 
7. The privilege of making of by-laws is veſted in the city of 


Lenden by common right, if not by cuſtom; for it concerns the 


ier government of the city; and every City and town corporate 
by-iaw cn may, by a power inherent to their conſtitution, make by-laws for 
tans Fad the government of that body politic, and this 1s the true touch- 
"rand ro one of by-laws. And note, it was ſaid by the Ld. Hobart in 
e5.m, be- his Rep. fol. 211. that he holds that the power to make by-laws, 
—_ el. given by /pecial clauſe in all corporation-patents, ir needleyjr, that 
fare of the Power being included by law in the incorporating act; for as rea- 
boy policic, ſon is given to the natural body to govern it, ſo the politic body 
eg; muſt have laws, as a politic reaſon, to govern it; per Holt Ch. J. 
aft of in- in delivering the judgment of the court. 5 Mod, 439. Trin, 
_—_— 11 W. 3. London City v. Vanacre. | | 

12 . . 


270. The City of London v. Vanacre.— S. C. cited by Holt Ch. J. 12 Mod. 686. The City 


of London v. Mood. 5 
A corporation has an imp/ied fver to make by-laws; but where the charter gies the company a 


 penwer te make by-laws, they can only make them in ſuch caſes as they are enabled to do by the charter; 
for ſuch power given by the charter, impl.es a negative that they ſhall not make by-laws in any other 
caſes; per Ld. C. Macclesficld. 2 Wms. s Rep. 209. Hill. 1723. Child v. the Hudſon's Bay Com- 


pany· 


1 Salk. 397. 
pl. 3. S. C. 
but S. P. 
does not 
appear. 


8. Every by-law is a /aw, and as ebligatory to all perſons bound 
by it, that is, within its juriſdiction, as any ac? of parliament, only 
with this difference,that a by-law is liable to have its validity brought 
in queſtion, but an act of parliament is not; but when a by-law 
is once adjudged to be a good and reaſonable law, it is to all in- 
tents as binding to thoſe that it extends to, as an act of parliament 
can be; per Holt Ch. J. 12 Mod. 678. Hill, 13 W. 3. in caſe 
of the City of London v. Wood, | ; 


2, 
tion,: 
an Ord 
cor por 

forfeit 
for it ; 
not Pa 
mprifs, 
Curian 
cording 
13. 
Prain a 
7 years 
Report; 


Hutr, oy, 
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Browal. 4 
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tice with 
SONG aaa 


Pl. 44. 25 


By-Laws. 


(A. 2) What ſhall be ſaid a good By-Law, 


323 


* 


„ JoD. GC. ines Joputes the town of St. Albar's by the name of « Rep 6A. 


' ma mo „Ke. ard granted to them be wer t3 make ordinances; 
and a after, when - {erm Was appginted ts Le there, by the attent of 
A. and oth er PIES, they afejed a fin upon every inhabitant for 
the charges in erection of courts There, ard ordained that if any re/1/e 
10 pay, & c. 15 Gill % impriſencd. This is not a good ordinance 
to impriſan men if they do not pay, becauſe it is againit the ſta- 


Fre of magna charta, nullus liber homo, &c. but they ng2t 
have inſtifted 2 reaſonable Feile! lty, but not pr 8 


penalty they might haye limited % be levied by d 7; refs. 5 to have 
an action ef debt for is Co.c. CLERK'S CASE, adjudged, 64+] 


8. C. cited Jo. 102. pl. 2.- 8 Rep. 127. b. S. C. cited. 8. C. cited 5 


a. Trin. 33 
Eliz. Co Bo 
Clack's cafe, 
al' Clark v. 
Care; and 
in action for 
faile impri- 
ſonment the 
plaintiff had 
judgment, 
—Z.C. cited 
2 Inft. 54“ 


28. C. cited 


2 Bulſt. 328. 
Mod. BATS. 


Mo. 880. Arg. Cites Trin. 38 Fs. C. B. and ſcems to intend 8. C. Soak the point is 


ſ-mewhat diftcrent, viz. that a by-law was ma on at St. Aiban's for every inhabitant to pay a ſum of 


money certain, in contribution for making the 


il! clean and ſerviceable fur the term to be kept there, 


2 ruled god; but becaute they aſſeſſed corparal pun fitment of impritnment upon the offenders it 


— 
2 S 


sin, and achudged void in action of falſe. np: ſonment, becrufe contrary to magna Chaita. 
Jo. 102. Pl. 2. IIin. 3 Car. B. R. in ce of the King v. 


(L) pl. 1. and the notes there. 
the Corporation ot Boſton, S. P. 


(2. King Charles made the ſouremakers of London a corporas 
tion, and gave to them power to make ordinances, and they made 
an ordinance that none fhould uſe the trade till he was free of the 


corporation, and that if any who was net Free did uſe it, he ſpould 
forfeit 405. for every week which he did ute it, and 10 be commutted 


for it; and after they committed J. S. for uſing the trade, and 
not paying 40s. contrary to the ordinance. This is not lawtul to 
im priſan him. Hill. 14 Car. B. R. HARDCASTLE's CASE, per 
Curiam, reſolved upon an habeas corpus, and he delivered ac- 
cordingly. ] 

[Z. A by-law by a corporation of weavers in a town, 1 re- 
rain app? entices educated in the fume trade within the fame togun for 
7 years after the making of the by-law, is utterly void. Hobart's 
Reports, 285.] | 


Fol. 364. 


Hob. 210, 
pl. 268. 
Paſch. 14 
Jac. - Norris 


der 


Hutt. 5, 6. S. C. agreed that the ordinance was againf law, and judgment againft the plaintiffs. —— 
Brownl. 45, 49. S. C. adjudged for the defendant. Mo. 869. pl. 1255. S. C. ſays that the 
ordinance was, that none thould exerciſe the trade within the gown, unleſs that he had been an appren- 
tice within the town 7 years befo:c the ordinance made; and adjuJged that the by-law was againſt rea- 
lon. —-— Hob. 211. S. P. which Hobart Ch. J. 11id. was abſurd. =—— Se: Freem. Rep. 36, 37. 
pl. 44. C. B. Ihe Mayor, &c. of St. Alban's v. Dobbins, 


LA. A 


2y-Laws. ; 

OA. A new corporation, not having any preſcription to appropriate 
Liber Ch. to themſelves and exc/ude others, cannot make a by-law to exclude all 
J. fays, that perſons from wing an art or trade in their town, to which they were 
3 the not apprentices in the ſume town, though they have ſerved as ap- 
queſtion prentices to it in another place. Hobart's Reports, 28 5. between 


chieſiy in- 
tended, and NORRIS AND OTAPES. ] | 
which he 5 | 
ſays is indeed great, and wherein the queſtion is between the particular privileges of towns, and the ge- 
neral liberties of the people, which is fit to receive a determination, becauſe ii runs through the realm; 
but ſays this point was not ſpoken to at the bench, but reſerved till ſome other action ſhould require it, 
Mo. $69. pl. 1206. S. C. and adjudged that the action did not lie, becauſe they were incor- 
ted within time of memory, and after the ſtatute of $ Eliz. io that the power to make by-laws is 
Not given to them. Cro. J. 597. pl. 19. Mich. 18 Jac. B. R. in cafe of Broad v. Jollyfe, it 
was ſaid that a preſcription to reitrain one from uſing a trade in ſuch a place is good. Raym. 294. 
Arg. cites Mich. 1656. in C. B. Oſburne's caſe, where, after many arguments, a * difference was 
d berween by-laws made by virtue of a cuſtom, and where they are made by virtue of a charter; 
and that ſo is Cro. J. 597. Broad's caſe, that a cuſtom is ſtronger than a charter. S. P. Arg. 
Cart. 69. and ibid. 118. Mich. 18 Car. 2. C. B. in caſe of Colchetter (Mayor), &c. v. Goodwin, 
common law forbids not a man to exerciſe a trade any where, yet a cuſtom may reitrain it; per Tirtell 
3 43 E. 3. 52. and if ſuch 2 by-law had been by a new corporation, it is a diſpute whether it 
been good, and ſuch a law is not againſt any ſtatute, it being good by cuſtom and preſcription, and 
Cites 8 Rep. 121. where this difference is taken. And ibid. 120. Bridgman Ch. J. held, that a cuſ- 
dom, in ſuch a cafe, will warrant that which a grant cannot do; and as to what was ſaid that by-laws 
for reſtraint of trade ought to be taken ſtrictly, he denies that; for when they are to ſtrengthen a cor- 
poration, and to regulate a trade, they ought not to be taken ſtriftly, becauſe a general liberty of trade, 
without a regulation, does more hurt than good. See Freem. Rep. 36, 37. pl. 44+ Trin. 1672. 
Mayor, c. ot St. Alban's v. Dobbins. | 


3041 
Ab (s King Edw. 3. by his letters patents gave authority 20 the 


was made in 
Le bal for the better government of the city, and this was confirmed by act 
te ne mere of parliament ; and after a by-law was there made, that no carman 
tl _ tuit hin the city Id go with his cart without a licence of the guar- 
. - dine of fuch an hoſpital ; and that if any one did to the contrary, 
that then he ſhall forfeit 155. for every time. This is a void by- 
more are law, becauſe it is in reſtraint of the liberty of the trade of a 
the ner Carman, and ſo againſt reaſon; for this tends only to the private 
Would fer- benefit of the guardians of the hoſpital, and is in nature of a mo- 
Feit 403. Tt nopoly. Trin. 42 Eliz. B. R. between Parxt and HAaucnToN, 


S. C. and 


was objected . 

this was not adjudged. ] 

a good by- 

law, becauſe it was a reſtraint to trade; but the court held the by-law good; for if the number of 
carts be not reſtrained, tbey might be a great nuſance in ſtopping up the ſtreets, and hindering paſſage. 
Sid. 234. pl. 18. Paſch. 18 Car. 2. B. R. Player v. Jenkins. 2 Keb. 27. pl. 57. S. C. and 
2 procedendo was awarded, nifi. Vent. 21. Paſch. 21 Car. 2. B. R. Player v. Jones, S. P. 
reſolved that the by-law in London, whereby the number of carts were reſtrained, is a good by-law, 


—2 Keb. 4y0. pl. 39. S. C. and agreed the by-law to be good. ——Ibid. 501. pl. 64. S. C. 


and a procedendo was awarded. — S. C. cited by Holt Ch. J. in delivering the opinion of the court. 
5 Mod. 441. Trin. 11 W. 3. | | 

At a common council held April 2d, 1677, it was enacted, that a former by-law concerning the 
 ardering of carts and carmen, ſhould be repealed ; and that the preſident of Chriſt's hoſpital ſhall have 
the me-ring thereof; and that there ſhall be no more than 420 carts to work in the city and liberties therc- 
of fer hire; ard that 17%. 6d. and no mere, fball be paid yearly for every cart; and 208. and v 
more, for @ admittance or alienation of a cart, a ſball be applied towards the relief j 


re upon 
the peer * in c s beſpital ; and that if ary wharfinger, or retailer in fuel, ſpall keep or wark 4 
cart ger licenſed by the preſident and governors of tre ſaid beſpital, be ſhall forfeit 13 8. 4 d. to be te- 


covered by aQion of debt, in the name of the chamberlain of the city, in the lord mayor's court. It 
was 


and commonalty of London to make by-laws among them, 


nar 7 
Time. 
or f 
for 7 
the { 


ures ar 
has no 
ſhould | 
Prentice 
law; a 
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w23 argued that this was a void by-law, becauſe in all privileges, either by cuſtom or by charter, ts 
make by-laws, there muſt be this clauſe either expreſſed or implied, that they be ad utilitatem regis & 
populi & rationi conſona. Now it may properly be ſaid to be ad utilitatem populi, when the advantages 
are mutual, that is, when the duty is equivalent to the profit ; ſo is che caſe of Blackwell-hall, 5 Rep. 
62. b. where the penny for hallage is equivalent to the labour of the ſearcher; but here, by this by- 
law, there is 17 8. 6d. per ann. rent, and 20 8. fine, to be paid by the carmen, not in reſpect to any 
thing for overſeeing and ordering their carts, but for the uſe of the poor of Chriſt's hoſpital ; ſo that it 
is a mere impoſition, without any regard to the thing in queſtion. Adjudged by the whole court, nemine 
contradicente, that the by-law was not good, by reaſon of the fine and rent; but in all things elſe was 
very good, and a procedendo was granted. Raym. 288. 324. Mich. 31 Car. 2. in the Excheguee- 
Chamber, Player v. Vere. . 


Mo. 576. pl. 


[6. So if the merchant-taylers of Landon, by force of a charter 
of the king, which gives to them authority to make by-laws, 
make a by-law that no merchant ſball put his cloth to be dreſſed but at 
a clothworker's if their company, this is a void by-law ; for it is 
againſt reaſon, and the general liberty of the ſubject, to be re- 


796. Dave- 
nant v. Her- 
dis, S. C. 
ſays the or- 
dinance was 


| that ev 
itrained from putting his work to whom he pleaſes. Trin. 42 EL brother of 
B. R. adjudged.] | . 
uid put 


- out one half of his clothes to be dreſſed, &c. to ſome brother of their eompany. Adjudyed that thie 
- by-law is in effect a monopoly, and that a preſcription of ſuch kind to induce the fole trade or traffic 
to a company or one perſon, and thereby to exclude others, is againſt law. S. C. cited Mo. 672. 
that the by-law was held void. S. C. cited 11 Rep. 86. per Cur. acco:dingly, and that the power 
they had by charter to make orlinances, was with an ita quod they be conſonant to law * and reaſon, 
and that it was adjudged, that though this ordinance had the countenance of a charter, yet it was 
againſt the common law, becauſe it was againſt the liberty of the ſubject; for every ſubject has free- 
dom by the law to put his clothes to be diefſed by what clothworker he pleaſe, and the reſtraining it ts 
certain perſons is in effect a monopoly, and therefore ſuch by-law by colour of a charter, or any grant 
dy charter to ſuch effect, will be void, ————2 Inf, 47. 8. P.. C. cited by Archer J. 


Cart. 116. 
TE. h * 2 
C7. If the corporation of zaz/crs in Ipſwich, by force of the 11 Rep. 53. 


king's patent, which gives them power to make by-laws for their 50144 
better government, ſo that they be according to the law of Eng- 
land, make a by-law that none ſhall exerciſe the trade of a taylor in 
It/wich, qui non fucrit allecatus per legale warrantum vel authorita- 
tem datam by the ſaid corporation, or 3 of the maſters and wardens, 
nor ſhall ſet up any ſhop for this art, nor ſhall exerciſe it, until ſuch 
time as they have preſented themſelves to the maſter, &c. or 3 of them, 
or + proved that they have ſerved in this trade as an apprentice 


judged. 
Roll. Rep. 
4. pl. 6. 
Taylors of 
Ipſwich v. 
Sherring, 

S. C. ad- 
Judged, —— 
Godb. 252. 
pl. 351. The. 


Cisthwork- 
ers of Ipſ- 
wich's caſe. 


for 7 years; and if any does contrary, that he ſhall forfeit 31. to 
the ſaid corporation; this is a void by-law, becauſe by this none 
ſhall exerciſe his trade without their allowance, and becauſe it is 
not known what proof is ſufhcient t within the by-law. P. 12 Jac. 
B. R. The CorrokaTion or Irswich, adjudgcd. | 3 


judged, — S. C. cited Arg. Comb. 221. and ſays the reaſon of that refolutica in Ld. Coke 11 
Rep. was becauſe it tended to the reſttaint of trade, &c. 

+ Doderidge J. aſked how this proof ſhouid be made, and whether the wardens ſhould be judge« of 
this proof, what ſhall be lufficient, and what not? and Coke Ch. J. to the ſame purpoſe, and ſaid tha: 
they cannot take an oath ; for how an oath ſhuuld be warrantable by a patent be did not know. Roll. 
Rep. 5. S. C. And Godb. 254. ſays it was agrecd that the proof cannot be upon otth ; fue 
ſuch a corporation cannot adminiſter an oath to the party, and then the proof muft be by his inden 
tures and witnelles, and perhaps the corporation will not aliow of any of them; for which the party 
has no remedy againit the corporation but by his action at the mace, ne and in the ocean time he 


— — 
1 Fol. 365 


ſhould be barred of his trade, which is all his living and maintenance, and do which he had been ap- 
prentice for 7 years; and becauſe by this way they ſhonld be judges in their dyn caule, which is ag ung 
law ; and the king cannot grant to another to do a thing which is agatalt the laws 


Cs. If 


4 Le. 264, 
265. pl. 385. 
S. C. dut for 
the ſtate or 
point of it 
refers to 5 
Rep. and 
ſays, a pro- 
tedendo was 
granted. — 
S. C. cited 
Arg. Mo. 
£380, 


Roll. Rep. 
312. pl. 22. 
S. C. the 
court to in- 
form them- 
ſelves of the 
truth of the 
damage ariſ- 
ing from 
theſe hot- 


preſſes, appointed certain of the 


By-Lavs. 


LS. If an erdinance be made in London, by the cemmen cauncil (who 
hath power by cuſtom, which is, among other cuttoms, confirmed 
by act of parliament by general words), that if any freeman, citizen, 
er firanger, within the city, Dall put any brood=cloth to fate within 
the city of London, before it be breught to Bleckwell-hall to bi wiewed 
and fearched, fo that it may appear to be ſaleable, and that hullage be 


paid fer it, ſcilicet, 1d. for every cloth, that he ſhall forfeit for 
every cloth 6s. 8d. this is a good ordinance, as well to bind 
ſtrangers as freemen, becauſe it is made ? prevent fraud and faltity 


in cloth, and for the better execution of the ſtatutes without de- 
ceit, and the 1d. for hallage is but a rea/22a6/e experce of charge 


for the benefit which the ſubject hath by it. G0. 5. Chamb. Lond, 


62. reſolved. } | 

[o. If a by-law be made in London, that nome hall mate a Fot 
preſs, nor uſe it within the city, under the penalty of 10. for the mat- 
ing thereof, and 51. fer the uſe theresf, this 15 a gecd by-laaw, bccauſe 
the uſing of theſe preſſes is dangerous tor fire, and deceitful, inal- 
much as this makes cloths and itufts better to the eye than they 
arc in truth. Hill. 13 Jac. B. R. Eowarns's calc, adjudged upon 


a habeas corpus.] 


company of cloth- workers to come into court and inform them, which 


they did, and upon their affirming the danger and deceit of them, and Ukewiſe on reading te Nati 
ot 5 E. 6. [cap. 6.) the by-law was held good, and a procedendo granted. 
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Cro. C. 407. 
pl. 2. James 
. Tutney, 
S. C. and 
held good, 
per tot. Cur. 
— Jo. 421. 
Pi. 9. S. C. 
dut S. P. 
does not ap- 
pear.—I did. 
34. pl. 1. 
S. C. but 
S. Þ. does 
not appear. 
Mar. 28. 
pl. 64. tie 
arguments 
of the Ld. 
Ch. J.— 
8. C. cited 
Arg. Cart. 
173.—1 D. 
322. b. 323 
A+ pl. 23. 
Le. Crom- 
well's caſe, 
where a by- 
law was 
made by the 
homage as to 
the turning 
in and paſ- 
ting bratts 


Io. If there hath been a court (which is called urid legalic } 
held by the rd of a manor, time cut of mind, in a great nur, part 
of the manor (in which many men have common), Vr the better 
ordering of the common there, at which all the commoners ought 
to appear by the cuſtom, and there hath uſed to be a homage 
ſworn by the ſteward, which homage hath uſed to preſent all op- 
preſſions and offences in the common, and to make by-laws and 
ordinances for the better ordering of the common, which ordinances 
the commoners ought to obey, under a reaſonable penalty, upon 
them to be affeſſed, to be forfeited to the lord, &c. and the ho- 
mage ſworn, make a by-law, that ns commoner fhall pit his ſheep 
within a part of the moor, under the pain of 35. 4d. to be fortcited 
to the lord, and this by-law ic publiſhed and proclaimed tn court, this 
is a good by-law, and ſhall bind all the commoners, becauſe this 
by-law aroſe out of a cuſtom which began by conſent of partics ; 
alſo, this does not take away all the common, for he may have 
common for other cattle, and that more abundant ; alſo, he is 
not reſtrained as to ſheep in all the moor, but only in one part, and 
this is in nature of an act of parliament as time and occaſion re- 


quires, as perhaps by inundation, or other occaſion, it may be 
inconvenient for ſheep, and at another court, when the occaſion 


is taken away, it may be altered ; and this ſhall bind as well ho- 
magers as other commoners z and this is not like the caſe of . 
15 El. 322. and 4 2 H. 4. 24. b. becauſe there the commoners 


had their common at the will of the lord only, and in this calc 
= the 


pain 

again 
if thy 
Out t 


law, 


Erbui 


. 


Vo 
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the commaner ought to take notice of this by-law, without any inthe com- 
particular notice given to him, or otherwiſe he ſhall forfcit the Nee . 
penalty, becauſe he ought to appcar at the court, and the cuſtom tent 

is alleged to be, that if the by-law be proclaimed, that it ſhall aud put 
bind all commoners, and this is a perfonal thing, ergo, Trin. 14 ® his beute 
Car. B. R. between 'VixnTENY AND James, per (4) Curiam, ad- Ol. 268? 
judged in a writ of error, upon a judgment in Banco, where it 
was adjudged upon demurrer accordingly; Intratur, Trin. 9 Car. be the 
Rot. 234. This concerned Sir John Stowell, and his manor of 3 


Somerton, in the county ot Somerſet.) of N. ſhould 
ring a bei 


in the belfry of the church there, ſuch tenant ſhould forfeir 10 8s. and this by-law was held gd. 
dee (B) pl. 1. 1 Br. Cuſtoms, pl. 12. Cites S. C. 


11. A by-law was made by the homage of the court of a ma- 
nor, that us tenant ſhould put any ſheep 19 paſture in any common land 
of the manor, but only in his ſeveral demejne, on pain of forfeiting 
4d. for every ſheep. Manwood thought it not good, becauſe the 
inheritance is thereby taken away; and though the plaintiff him- 
' felf was one of the homage, yet that is not material; for though 
a man may give away his inheritance by grant or feoitment, yet 


he cannot do it by his aſſent. Curia advitare vult. Dal. 9s. pl. a 
3. anno 15 Eliz. Franklin v. Cromwell. 


12. A by-law was, that none ſhould bring any fand, nor feil, nor 1 C. Wen 
: ” Arg. Ray ls 


uſe any within the city or ſuburbs e London, but only that which was 20% 
talen out of the river Thames, under the penalty of 51. for the 1ſt, 

and 10l. for the 2d offence, and held not good,  Godb. 106. pl. 
126. Mich. 28 & 29 Eliz. C. B. Anon. . 

13. Every by-law ought ts be made fer the commen benefit of the By-law 
inhabitants, and not for the private gdvantage of any particular N 
man, as J. S. only, or the lord only; as if a by-law is made, that nc of the 
no perſon jhall put his catie into the comraon eld before ſuch a public good, 
day, this is good; but if it be, that they ſhall not carry their hay „ 

p ** ter execution 
over the lord's lands, or break thc hedges of J. S. this is not good, or the laws, 
becauſe it does not reſpect the common benefit of all. Goldib. 49. and not . 
pl. 13. Hill. 30 Eliz. Anon. N 


1 
for private gain. Arg. Mo. $39, 


[397] 
14. At a court of the manor a bv-law was made by the majo- Le. 1vc. pl. 
rity of the tenants then preſent, that no tenant, for the future, 5705 ny 
' ſhould keep in the common fields, any fleer abrve a year cid, upon S. C. and 
pain of 6 d. for every offence. Adjudged, that this by-law was * om" aw 
againſt reaſon, becauſe it was 72 bind the inheritance of the tenants, = 
if they had any inheritance in this common, and that with- aba act com- 
out their conſent, which they cannot do without courſe of Mt 


law. And. 234. pl. 250. Mich. 31 & 32 Eliz. Latton v. jp 
Erbury. fur all his 


0 cattle commonable to refrain him to one &ind et caille. 


Vor. I | A a—B b 15. In 


» At ras #6” 


Sven e 


+ 4 


P 1 how th 
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5 Rep: 64. 15. In falſe impriſonment the defendant juilified, that the 

. borough of St. Alban's had authority by charter to make by-laws 

cafe, alias for the government of townſmen, and they made a by law, that 

_ 3 rf any bur ge gives rob rien. a 70 the naher, he ſhould be 1111+ 

ww" e Priſened by the in. wor during his pleaſure, and that he being mayor, 

dut not S. P. lent an officer to the detenda int, being a burgets, to come to the 
common-hall for the affairs of the town. He ſent him this 
anſwer, Let the mayor come to me if he will, for I will not 
come to him. Adjudged the juſtification was not good, that 
the by-law was not lawful, but a by-law to disfranchiſe the of 
fender is good, and that th ze words were not opprobrious words, 
Mo. 411. pl. 563. Hill. 33 Lliz. Bab v. Clerk. 

16. A conſtitution in London is, t an apethecary that elle 
wrevholeſame arugs ball forfeit a certain pain. The defendant fold 
unwholeſome drugs in London, for which the chamberlain or 
London brought debt in London for the pain, and held main- 
tainable there, by their by-laws and cuſtoms, No. 403. pl. 538. 
Hill. 33 Eliz. Wilford v. Maſham. 

8. C. cited 17. King H. 6. granted ts the corperation of dyers in Londsn, ' 
4 ho 4 power ts ſearch, Dc. and if they find any cloth dy. d <vith leg ꝛuccd, 
wt cl:th fhs zuld be forfeited. Adjudged, that by the patent no 
S. C. ac- forfeiture can be impoſed of the goods of the ſubject | though it 
ee might by cu/?or2 ], and therefore in ſuch caſe, fortior & potentior 
feiture can Eft vulgaris conſuetudo quam regalis conceſho. 8 Rep. 125. a, 
grow by let- per Cur. cites Trin. 41 Eliz. C. B. Walcham v. Auſten, 


ters patents. 
8. . cited D. 27 7 b. 137 pl. ICs 


Cuftom bar 18. The ciſtem of London «vas, that 15 Pe en, not free of the 


| han eo city, Hal! keep any ſhop, inward or outward, for putting to ſale any 


2 en ſold ⁊uares, Sc. by way of retail, or uſe any trade, occupation, myſtery, 

within = or handic raft for | hire, gain, er ale, evithin the city; a conſtitution 
t the 

e was made purſuant to this cuſtom, that if any perſon ſhould act 


city of 


York, þ:u/d contrary to ſuch cuſtom, he ſhould fe Seil 5 Reſolved, that there is 
z. forgeited, a diverſity between ſuch cuſtom in a city, &c. Half a Charter 


33 
1 granted to the city, & c. to ſuch effect; for it is good by way of 
or, ſheriff, cuſtom, though not by w ay of graut, Ra therefore no corpora— 


and citizens, tions made within time of memory can have tuch privilege, un- 


d in th 
3 leſs it were by act of parliament. 8 Rep. 121. 14235. 


they fhew a. Hill. 7 Jac. the city of London's caſe, [alias Waggoner”: 
that they caſe, ] 


were mayor, 
bailiffs, and citizens in the city time out of mind, till the 1 R. 2. when they were conſtituted 2 


Meriffs, and citizens, and held good. D. 279. b. pl. 10. Mich. 10 &11 Eliz. Bendl. 27, 
pl. 26, 3h C. the pleading: .—8. Go _ 8 Rep. 125 So P * Cur. 8. Co Cited Arg. 
Mo. 581, 552. 


19. A br was * 65 pay a Pn” a truſs for hay, whici 
Should be fold unweighed, and adjudged good. Levy. 16. Arg. 
Cites 1652, B. R. Sutton's calc, 


The 


— 


AQ „ — . 2. 7 


29, The common council of the city of London made an or- 
der, that no carts ſhould wirk without licence from the company of 
sw99dmingers, and that if they did, they might take and detain 
them until they ſhall conform to the government of the wood- 
mongers. The court conceived, that the common council may 
depute woodmongers to make ſuch law for the gooLof the city. 
Keb. 463. pl. 62. Hill. 14 & 15 Car. 2. B. R. Gavel v. 'Fat- 
ker. . 2 
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Ibid. 496. 
pl. 46. 
Paſch? 15 
Car. 2. B. R. 
the S. C. it 
was objected 
that this 
by-law was 
Cunt: ary to 
law, as re- 
{training 


private perſons to work with their own carts with their own goods; fed non allocatur ; for it muſt be 


intended of common working carts, Adjornatur. 


21. A by-law for the better ordering of common was made at a 
ecurt leet, and it being by @ cuſlam was held good by Wild and 
Archer J. contra Tirrell; and Bridgman Ch. J. before his re- 
moral to be Ld. Keeper, ſeemed of opinion, that it was good by 
cuſtom, eſpecially concurring with the conſent of all the inhabitants. 
Cart. 177. 179. Hill. 18 & 19 Car. 2. C. B. The Earl of Exeter 
v. Smith. VCöoVꝗ 

22. Debt was brought upon a by-law by virtue of a charter of 
King Car. 2. enabling the plaintiffs to make by-laws, and this by- 
law was confirmed by the Ld. Chancellor, PFreaſurer, and Ch. J. 
viz. that every mariner, within 24 hours after he fhauld come to an 
chor in the river Thames, ſhould put on ſhire all gunpowder { the ⁊ueu- 
ther permitting ), upon pain of forfeiting 20 nobles, and that the de- 
fendant had notice of this by-law, &c. and they being at itſue 
upon the point of notice, the plaintiff had a verdict. Exception 
was taken, that it was not made by a ſufficient authority, for the 
king himſelf cannot by his proclamation make ſuch an univerſal 
law, and by conſequence the patentees cannot; and all laws 
made by corporations have their obligation by conſent of parties, 
or quaſi by conſent, but this cannot be as to places out of their 
juriſdiction, The court agreed the by-law to be a beneficial law 
in itfelf, and that the penalty is not too great, becauſe the breach 
thereof is negligentia craſſa, but upon the reaſons given in the 
exception, they would adviſe. 2 Jo. 144, 145. Paſch. 33 Car. 2. 
B. R. Trinity-houſe v. Criſpin. N 

23. A by-law was made by a new corporation, that perſons of the 
corporation elected to be flewards fer the year enſiing, [hall provide 
a dinner for the maſter, warden, and aſſiſtants an ſuch a day, under the 
penalty of 10 l. or other leſs ſum, 10 be levied by diſtreſs, or recovered 
by action of debt. Exception was taken that the by-law was Ill, 
| becauſe not ſaid that this dinner was appointed to the end that the 
company fhould aſſemble and conſult of things beneficial to the corpora- 
lion, for by what appears it may be only. luxury, and not for any 
benefit to himſelf or the company; and the by-law being un- 
reaſonable, the penalty is fo too, and conſequently not obliga- 
tory; quod curia conceſlit ; and this by-law cannot be good in 
caſe of a new corporation, for the realon aforeſaid ; but had it 
been for the company to aflſenible and choote oſlicers, or any 

„„ Bb 3 othcr 
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other thing for the benefit of the corporation, it had been wel! 
enough); but in caſe of old corporations by preſcription, a by-laaww to 
make a cuſtomary feaſt has been held good ; and therefore judgment 
was arreſted. Ld. Raym. Rep. 113, 114. Mich. 8 W. 3. 
Framework-Knitters' Company v. Green. 
24. Every by-law by winch the benefit of the corporation is 
advanced, goed for that very reaton, that being the true 9uch- 
ſine of all by-laws; per Holt Ch. }- Carth. 482. Paſch. 11 W. 3. 
B. * London City v. Vanaker. 
6 Med. 122, . By-law, that all firangers, coming into the port of London, 
124. S. C. rf employ city porters to carry their goods, c. was held naught; 
—_— and per Cur. they may make a by-law that none but freemen ſhall 
I = 2 be porters, * but to contine ſtrangers to city porters is unreaſona- 
5 ble; becauſe if the city will appoint no porters, there is no remedy 
[359] againſt the city; beſides ſtrangers cannot know who are city 
porters, neither can they compel them to ſerve them. 1 Salk. 
143. pl. 7. Hill. 2 Ann. B. R. Cuddon v. Eaſtwick. 
26. No by-law which is either ujuft or unreaſenable can ever 
be good; per Parker Ch. J. 10 Mod. 133. Hill. 11 Ann. B. R. 
27. A by-law was made in London, that none but free-porters 
ſhould inter meddle with the carrying or unlading of corn, ſalt, or ſoa- 
coal, or any other gocdt out of any barge, |. Fe, Wc. between 
Staines-bridge and Kendal in the county of Ke a, that are to be im- 
ported into the ports of London, under the penalty of 20s. for 
each offence, except in time of danger, and to fave the loſing of the 
goods. It was argued by Mr. Peer Williams, that it was a void 
by-law; but nothing more is reported. 10 Mod. 338. Mich. 
3 Geo. 1. B. R. Fazakerly (Chamberlain of London) v. Wilt- 
ſhire. | 
28. The bailiffs, &c. of Chipping Cambden had power to 
make by-laws, and made a by-law that 5 perſon mhabiting out of 
the berough, or not free of the borough, ſhould fet | u goods to ſale, 
except victualt on market-days, in any market wit FM the borough, &C. 
Upon demurrer this was reſolved a void by-law; for without a 
cuſtom, ſuch a by-law to reſtrain perſons not free of the borough 
from exerciſing a trade cannot be maintained; and judgment ac- 
cordingly. Comyns's Rep. 269. pl. 148. Mich. + Geo. 1. C. B. 
Parry v. Berry. 

29. A by-law was, that any perſon who exerciſes the trade of a 
Joiner in the city of London, ſhall take his freedom in the company of 
foiners, and if ſummoned for that purpoſe, ſhall refuſe or neg- 
lect to take it in that company, he may be fined for exerciſing. 
ſuch trade and disfranchiſed. The court adjudged this a reaſon- 
able by-law, it being made to prevent frauds in trade, by ſub- 

jecting a man to the inſpection of thoſe who underſtand the ſame 
trade. 8 Mod. 267. Trin. 10 Geo. 1. The King v. the Cham- 


berlain of London. 
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(A. 3) 


LI. net neceſſury that the breach of a by-law made by the 


homage according to a cuſtom, Huld be preſented by the 


homage. D. 15 El. 322. 23. adjudged. ] 

72. If a by-law be made by a cuſtom, and that fir want of ob- 
fervance, ane ſhall forfeit, for which the lord fhall diſtrain, and does 
not ſay whoſe cattle, ſcilicet, the cattle of the offender, yet it ſhall 
be intended; and therefore good. D. 15 El. 322. 23. ad- 


judged, as it ſeems to me.] 


(B) Of what Things By-laws may be made, and 
of what not. | And who bound by them.] 


Fx. ] T is a good by-law, (where there is a cuſtom for the homage 
of a manor ts make by-laws, pro meliore ordine tenentium, &C.) 
that none ſhall put his cattle in communi le ſhack antequam * firmarius 
rector [rectoriæ] of the manor, pulſaſſet campanum in campanile eccleſ;e 
ibidem, upon the pain of 108. (for it ſeems the reaſon is, that he is 
not lord, but hath common there with the other tenants, or no 
common, and fo is indifferent) D. 15 EL 321. 23. adjudged 
upon demurrer againſt him, who was one of the homage who for- 
feited the by-law; but there, in the ſame cate another demur- 
rer commenced, and not reſolved; but there it was objected, 
that this tended to the diſinheritance of the commoner for ever, 
which was not reaſonable. ] | 

[2. By the cuſtom, commoners may make a by-law, that they 
do not put in their cattle before ſuch a day, and if they do, that they 
may be diſtrained; and though al! the neighbours will not come, 
yet if proclamation be made to do it, they who make default, ſhall 
be bound as well as thoſe that appear. Dubitatur, + 44 E. 3. 
18, 19. whether it may be without the affent of all. But 
Brooke in abridging it, title Cuſtom, 6. [ſays] that there is a 
diverſity where it is in court, and where not, for it is uſed to bind 
in all baſe courts in England. ] 

[3. Tenants of a manor may make a by-law to bind themſelves, 
but nt rangers. 21 H. 7. 40. (it ſeems to be intended by cuſ- 


tom. )] 
Fitzh. Preſcription, pl. 67. cites S. C. & Trin. 14 H. 7.— 


cites S. C. 
is good; for it is curia repis. 
treit. Br. Ibid. & Fitzh. Ibid. 
cc. and it Hall bind them, but not ſtrangers. Br. Ibid. and Fitzh. Ibid, 


Aa—Bb 3 


Br. Ibid. & Fitzh. Ibid. 


See (A: 2) 
pl. 10. in 
the notes. 


S. C. cited; 


Arg. Mo. 
884.— 

S. C. cited 
Cart. 178. 


*[ 310] 


T Fitzh. 
Avowre, pl. 
74. Cites 
S. C. 


So of tenants 
of a leet, Br. 
Preſcrip- 
tion, pl. 40. 
cites S. C. 


Br. Cuſtoms, pl. 32. 


And cuſtom, that every on? «obo makes an affray or bloodſhed [ in a leet ] ſhall laſe 201. 
| So of diſtreſs in a leet, and ſale of the diſ- 
And tenants of a vill may make a by-law touching their commeng 


4» Bye 


IF e e 


Er 


4 
2 
+ 


- pie, A. Retolved, 11 Rep. 54. b. Mich. 12 Jac. Taylors of Ipſwich's cafe: 
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Inhab'tints 4. By-laws for payments and other works neceſſary for the makin 7 of 
1 higher, 25 cauſeys, and the like publick thin; gs, thall bind BF 
Witadut any ; 

cuom, may ot Cuſtoms but they o::9h; always to be made by the major part ; 
make ordi- Arg. Mo: 579. cites wy E. 3· per Finchden. 

Nai: Ces and 

by-laws for ber ation of the church, or of 4 bio ray, Of the like, which is for the public good; ge. 
nera; iy and in fu -h ca ie, the ”: Jar Park fha! i £ ; {SE ' ef oc any c . Baur it it be tor their 


— 
" 
OV-N 1 pre Ft, as for the well er dert?g f their common of paſture, or the like, there they Cannot 
make by Laws „ th. Ta 8 ar d 7 the Te be 4 custom, ve! the Ne pave Cann! bird t tbe rſt, usl, ls 
it be <garranted by the ca, r as cuſtom creates them, ſo they oug he to be warranted by the cuſtoms 


m; f 
5 Rep. 93. as Mich. 32 & 33 Eliz. B. R. Arg. 


adi the prepertion, how much the part of every one, who of 
richt ought to make it, amounts to; Arg. Dal. OJ, 10g. 
2 42 cites 44 E. 3 | | 
6. Corporaticns anne: mate ordinances or conſtitutions aut 
cem cr charter of the king, unleſs for things auhich concern the 


* 


picblick gred, as reparations of " the church or common 5 :2hwways, or the 
like ; Arg, 5 Rep. 63. a. cites 44 E. 3. 19 E. 2. tit. Aſſiſe, 
„. 11 H. 7 % H. 7. & 15 Eliz. 
| „ 8 
This ature 7. 19 H. J. cap. 7. No maſters, wardens, and ſellsauſbips of crafts 


Oe myſeeriesy er any rulers of guilds Wo a Bud take upon 


ro borate any 
rene them to male acts or 01 ge es in diſinheritance er diminution of the 


nances made preragaticte of the king, or Halber or again/? the common profit of the 
4 2 5 * 


b i 
i 6 oY Pe 2 ple, & x X's wy the 2 rle acts vis 7117 / or ding COS e npproved by the rd 
pc: 10 — 


whilk are fo changt 7." treaſurer, c chi 1 of either be. 55 1 er three 6 of the my 
allowed and gy before both the Juſtices of alſiſe in their eirouits, on pain of 40 l. 
approved as Nr ſhall they make acts v7 ES nauce 4% reſirain pe r/ons ts ſue in the 


the ſtatute 

ſpeaks, but Lig C6 os.” or inſlict any penalty or puniſhment on them ſor [5 AC; 
lewes them u pain of 40 1, 

1 be affirm- | 

ed a5 good, or difa! be. a: il:egal by the law; and the ſole benefit which the incorporation acquires by 
ſuch allouance if, that they ſhall not incur the penalty of 40 I, mentioned in the act, if they ſhould 
put in uſe any ordinances which are gain the king's prerogative, or the“ common profit of the peo⸗ 


Rall i. Re "= «4 * 
Coed, 252. pl. 351, S8. C. but S. P. docs no: 


pl. 6. S. C. but { do not obſerve 8. P. there. 
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9. By-laws made in a c:rrt-baron to bind firanzers who are not 
tenants of the manor, are void; and fo it is if the Hage make 
the by-laws, and nt all the tynonts; and to make a by-law that 
they ſhall not put in their cattle into their ſeveralties before ſuch 
a day, is. void. By-laws made 79 bind flrangers, are not god, 
thong h they are mads by the homage and by all the tenants, and nt 
they are concerning fuch things 20 eregf by-lawws may be made. Sav, 74. 
pl. 151. ſays it was adjudged Mich. 25 & 26 Eliz. 
9. Suit J. ſaid, that if the cuſtom of a mauer be that the Ho- 
mage might make by-laws, it ſhall % d the tenants, as awell free- 
Lola rs as copyhelders, But Tanßeld, of counſel in the caſe, ſaid, 
it is not a good nor reaſonable cuſtom ; but ſuch by-laws may 


bs 


F. Where 2 pariſh i is cormpellable to make a bridge, a by-law may 
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be made by the greater number of the tenants, otherwiſe they ſhall 


Godb. 50. pl. 62. Mich. 28 & 29 Eliz. B. R. 


not bind them. 


Anon. 
10. In covenant, &c. upon an indenture of apprenticeſhip, the 


defendant pleaded 1 by-l aw in London by the common council 


there, where he was apprentice, that if a freeman took the ſon of 


an alien ts be apprentice, his bonds and covenants fhall be vid; and 
adjudged no plea; for the common=-counctl cannot make the 
bonds and covenants void; but they might have inflicted a fine 
and puniſhment on the maſter for taking ſuch an apprentice, 
Mo. 411. pl. $62. Trin. 35 Ebz. Doggerell v. Pokes. 

11. Where cities, boroughs, &c. are incorporated by the name 
of mayor and commonalty, mayor and burgeſſes, bailiffs and 
burgelſes, &c. and in the . ters it is preſcribed that the MAyars, 

bailiffs, Sc. ſhall be choſen by the commonalty or burgeſſes, Sc. yet 
if the ancient elections were by a certain ſelected number of the princi- 
al of the commonalty, & c. (commonly called the common council ) 
and not by all the commonalty, & c. nr by [o many of them as will 
come to the election, this was reſolved to be goed in law, and war- 
ranted by the charter; for in every charter a power is given 
them to. make laws and ordinances, and conſtitutions, tor the 
better government and ordering of their cities, &c. by virtue 
whereof, and for avoiding popular confuſion, they, by their common 
aſſent, erdained, Wc. that the election ſhould be by ach a ſelect num- 
ber ; and though this ordinance cannot be ſhewn now, yet it ſhall 
be preſumed that ſuch ordinance was made. 4 Rep. 77. b. 
Mich. 40 & 41 Eliz. at Serjcant's-inn in F leet-ſtreet. The cafe 


of Corporations. 
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Ow. 69. 
Dogrel vs 
Perks, S. C. 
adjudged ac- 
cordingly, 


Jenk. 273. 
pl. 93 5.0. 
by all the 
juſtices of 
England. 
S. P. admit. 
ted; but 
ſays it is 
otherwiſe as 
to elections 
to be made 
of burgeſſes 
for the par- 
liament; for 
ſuch elec- 
tion muſt be 
by all; for 
free elec- 
tions for 
members of 
parliament 
are pro bono 
publico, and 
not to be 


compared to other caſes of elections of mayors, bailiffs, &c, of corporations, &c: 4 Init. 4d, 49. 


12. The corporation of butchers in London having a power to 


make by-laws, made a by- law that no butcher, or perſon being a 
1 ſhould fell any veal abithin the city of London, unleſs 1 
dreſſed the kidneys therof in ſuc! manner as the kidneys of ſheep cb 
drefſed ; and if they did otheraviſe, then to forfeit G d. and if they re- 
juſed to pay it, then to forfeit the veal. Then they ſhew the breach 
of this law, and fo juſtify the taking the veal. Adjudged that 
this by-law was not good, becauſe it was to reſtrain ſtrangers, 
who are not bound to take notice of any private by-law made 
in a corporation, unleſs it is to ſuppreſs fraud, or any other ge- 
neral inconvenience uſed by foreigners, as corrupt en or the 
like, in the ſale of their meat, and then they ought to take notice 
thereof; and judgment accordingly, Bulit. 11. Hill. 7 Jac. 

Franki v. Green. 

13. By an act of the common counci 1 in London, for the or- 
dering the companies of bricklayers and plaiſterers, it was or- 
daincd that the bricklayers ſhould not plaifter with lime and hair, 
| Aa—Þbb 4 but 
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But Lea Ch. 
J. taid that 
it it had ap- 
peared in the 
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return, that 
daubing 
with ume 
aid bair ap- 
Te. uns <0 
the brick 

- lay@3, the 
@rd15 ance is 
not good. 
Ib. 7 6. 


Ch. J. 

2 Js. * 
Hi. 18 255 * 
B. R. the 
8. P. 2. 
gued ; ſed 
ad jornatur. 
— Kd. 
32, pl. 84. 
Paſch. 13 
Car. 2. B. R. 
Player v. 
Barnardil- 
ton, S. C. 
Procedendo 
awardeg, 
niſi, &c — 
Ibid. 353. 
pl. 95. S. C. 
20 jornatur, 
Foſter Ch. 
J. ablente. 
—]bid. 49. 
pl. 706. S. C. 


lain of Lan- 
0b) v. Pro- 
voſt, and 
ſays ther all 


ÞY-Laws, 


but with [ime and fa ind only; and that plaiſtering with lime and 


Hair ſhould belong to the plaiſierers; and has thoſe who broke this 
order thould harfeit 40s. to be recovered by the chamber- 
lain, &c. It was objected that this was not a good ordinance, 
becauſe it reſtrained the bricklayers in part of their trade, which 
was to plaiſter with lime and hair; but adjudged that this or- 
dinance is not in deſtruction, but for ordering the traders, and 
no more in effect than a determination of a quettion between 
the companies. Palm. 395. Mich. 21 Car. B. R. Bricklayers v. 


Plaiſterers Company. 


14. A by-law was made in London, that every foreigner 2450 ſells 
good. uſually fold by weight, without bringing them ts be weighed by a 


beam there called the king's beam, ſhall e. t 8. 4d. br every 
500 weight, to be recovered by the chamberlain 1 in the ſheriff's 


court, and not elſewhere, and that no Hau, protection, c. ſhall 


be . It was objected, iſt, That it was unreaſonable to 
compel the ſubject to bring every thing ſold by weight to this 
beam; for they are freque: itly ſold by the lump, and then no 
need of weighing ; but it was anſwered that this by-law 1s 
founded on the cuſtom of London, which 1s of ſuch force, that 
it 1s good even againſt a negative act of parliament. 2dly, It Was 
objected that this by-law was unreaſonable, in reſpect of the pe- 
nalty and inequality of it; for ſome goods may not be worth 
13 8. 4d. the 500 weight, and ſome of 500 w eight may be worth 
5OO 25 Sed non allocatur; for the penalty! 15 only to inforce obe- 


dience; but had it been to pay a great ſum for the weightng, it 


g zdly, That it deprived the ſubject of privi- 
Izges allowed by law, viz. of effoins, &c. fed non allocatur 
for it is generally ſo in all by-laws. ꝗthly, That it reſtrains the 
actions to their own courts; ſed non allocatur ; for the facts and 
the perſons are beſt known there. gthly, That it does not appear 
that he had notice of this law, and a foreigner cannot take notice 
of it; but the court held that every one that will trade in London 
muſt take notice of the cuitoms of the city, which are the laws of 
tne city; and a procedendo awarded, nin, &c. Lev. 14. Hill. 
12 & 13 Car. 2. B. R. London (Mayor, &c.) v. Bernardiſton. 


might be otherwiſe. 


tir. exceptions taken in the caſe of Betnardiſton in Lev. 14. 15. were inſiſted on in the principal caſe, 
n. 2 Ann. B. K. and yet the court, after great confideration, ane a piocecendo according to 


ſais calc in Leve 


The re- 
enrd rx cer- 
ti ned rhe 
cuſtom r 
Lond: 2, 43 
E ere; "4 
faverns. 


15. Though by-laws cannot 1 ain trader, yet they may pre- 


vent ſuch excreſcence of them as would make a nufance, as the mul 


titude of taverns and alchoutes; per Cur. Sid. 284. pl. 18. 
Paſch. 18 Car. 2. B. R. in caſe of Player v. Jenkins. 


2a perſon was impriſoned by the mayor and commonalty for erecting one in Birchin-lane, 


£4DUUary IC their order. Mar. 15. h- 34+ Faſch. 15 Car. Anon. 


16. A 


By-Laws. 


16. A by-law, as to the place of particular trades, may be 


good, as 79 reſtrain a butcher from having a ſhop in Cheapfide, & c. 
Per Cur. Sid. 284. pl. 18. Paſch. 18 Car. 2. B. R. in caſe of 


Player v. Jenkins. | | 
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As to ſetting. 
up a but- 
cher's ſhop, 
or a tallow- 
chandler's 
ſhop in 


Cheapſide, it ought not to be for the grea! ann yance that evnuld erſue. Mar. 15. pl. 34. Paſch. 


15 Car. Anon. . h : 
be an annoyance to it. Ibid. ——S. P. by Twilden J. Vent. 26, Paſch. 21 Car. 2. B. 


17. A by-law made by the company of Jilk-throwfeers, that 
none of that company ſhould have above ſuch a number of ſpindels in one 
week, Reſolved that this is not a monopoly, but rather reſtraining 
a monopoly, that no one ſhould ingroſs the whole trade, but to 
provide rather for equality ot trade, ſecundum quod eſt conve- 
niens; and good, and judgment for the plaintiff. Lev. 229. Hill. 
18 & 19 Car. 2. B. R. Frecmantle v. Company of Throw- 
ſters. 

18. A libel was exhibited againſt the defendant in the vice- 
chancellor's court at Od, upon a by-law made by the univerſity, 
that wwheever ſhould be taken walking in the ſtreets after 9 at night, 
having no reaſonable excuſe to be allgwwed by the proctor, & c. ſhould for- 
feit 40 5. one half to the univerſity, and the other to the proctor, 
Kc. who ſhould take him, &c. and that the defendant was taken 
walking in the ſtreets after that hour, and retuſed to give an ex- 
cuſe, &. Upon a motion for a prohibition, it was inſiſted that 
the defendant, being a 9wn/man, the univerſity could make no 
by-law to bind thoſe who are not of their own body, unleſs by act 
of parliament, or expreſs preſcription. It is true they have an act 
of parliament anno 13 Eliz. by which their juriſdiction, privileges, 
and ſtatutes are confirmed; but whether this by-law, which was 
made ſubſequent to that ſtatute, viz. 7 Jac. was warranted by it 
or not, the court would not determine upon a motion; therefore 
propoſed that the libel ſhould be amended, and grounded upon 
the by-law 7 Jac. expreſsly, and then they would grant a prohibi- 
tion, and the defendant might plead to it, and ſo the point come 
in queſtion. 2 Vent. 33. Paſch. 32 Car. 2. C. B. Univerſity of 
Oxford - - . - 

19. On the 24th of April 1657 a by-law was made by the com- 
pany of vintners in London, zhat for the tine to come 3 1 J. 13 3. 4d. 
and no more, /hould be paid by every liveryman upon his ad- 
miſſion into the ſaid office, It was inſiſted that this by-law was un- 
reaſonable, and againſt law, and a grievance to the ſubject ; but 
the court reſolved that were the ſum more or leſs, it would not 
make the by-law void, becauſe it is to bind only the members of 
that corporation; and when any man will agree to be of a com- 
pany, he thereby ſubmits to the laws thereof ; and this court will 
not take notice of any extravagancy of charges they lay upon them- 
ſelves, and it is convenient that the company ſhould have ſuch 


power, to keep up their reputation and the honour of the oy 
E ; 5 


So of a brewhuſe in Pet ſircet, becauſe it is in the heart of the city, and would 
R, 


E 


S. C. cited 
Arg. 5 Mod. 
219. Mich. 
8 W. 3. in 
CLARK S 
c ASE, who 
refuſed to 

te ke upon 
hint the of- 
fice of a li- 
very man of 
the company 
of vintners, 
though he 
was a citizen 
and free. 
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manof Lon- of London. Raym. 446. Paſch. 33 Car. 2. B. R. Taverner's 


don, and 
therefore the caſe. 
mayor and aldermen committed bs to Fell the keeper of Newgate, until he ſhould rake upon him the 


faid once. Holt Ch. J. ſaid, that we ought to go as far as we can by law to ſupport the govern- 
ment of all ſocieties and corporations, eſpecially this ot the city of London ; 3 and if the mayor and al- 
dermen thould not have power to puniſh offenders in a ſummary way, then farewell the government of 
the city. But the exception which ſticks with me moſt is, that it is not ſet out that Fell is an officer 
of the city; and indeed I think that he is not an officer of*the city, quatenus a city, though I confeſs 
he is an officer to the ſheriffs, as he keeps the county-gaol; but it ought to have appeared that he was 


committed to an officer of the mayor and aldermen. Clark was after ward; diſcharged per tot. Curiam, 


though all the court declared their opinion that the cuſtom was a good cuſtom, and was for the adyan- 
tage of the good government of the city, and therefore they would always ſupport it. 


20. A by-law made Fo the maſter, wardens, and brotherhood 
of taylars in the city of Litchfield, Mat every year, within one month 
after midſummer, they ſhould chufe a maſter and 2 xvardens to continue 
for @ year ; and that upon every day of election there ſhould be a con- 
venient dinner Hr the maſter and brithers, and that every one ſhould 
pay his proportion, avid if any brother ſhould be abſent, be ſhould pay 

into the common ſlocł % much as the maſter paid for his cu, dinner, 
upon pain of forfciting 3s. 4d. That anno 18 Eliz. thoſe by- 
laws were approved by Sir Ed. Saunders, then Ch. Baron, accord- 


[L314 ing to the ſtat. 19 H. 7. and fo brings the caſe within this by- 


law; and upon demurrer this was adjudged a good by-law upon 
the authority of WaLL1s's casE, Cro. J. 555. [pl. 17. Mich. 
17 Jac. B. R.)] but that the breach of this by-law was not well 
aſſigned; for no notice was given, nor preciſe demand made of 
the ſame ſum as the maſter paid; and without failing in this pay- 
ment the defendant was not to incur the penalty, though abſent 
from the feaſt ; and judgment for the plaintiff. 2 Lutw. 1329. 
1324. Paſch. 1. Jac. 2. Gee v. Wilden. 

21. A by-law was made by the company of horners in London, 
that two men appointed by them ſhould buy rough horns for the com- 
pany, and bring them ts the hall, there to be diſtributed, &c. and that 
no member of the company ſhould buy rough horns, within 24 miles of 
London, but of thiſe baus men fo appointed, under ſuch a penalty, &c. 
After judgment by default it was moved, that this being a com- 
pany incorporated within London, they have not juritdiction elic- 
where, but are reſtrained to the city, and by conſequence cannot 
make a by-law which thall bind at the diltance of 24 miles out of 
it; for, by the fame reaton, they may enlarge it all over England, 
and fo make it as binding as an act of parliament ; and for this 
reaſon it was adjudged no good by-law, 3 Mod. 158. Hill. 

3 Jac. 2. B. R. The Company of Horners v. Barlow. 

Debt upon a 22. A by-law by the mayor, &c. of Guildford was, that if any 
dan, inhabitant of the ſaid towon ſhould be choſen to the office w bailiff, and 


viz.) T bat 
9 — Soark Should refuſe to take it upon "hin, he ſhould forfeit and pay to the cor- 


Pruid be poration 20 l. Exception was taken, becauſe the by-law wi 


. - avg that if any Ab bitant ſhould be choſen, whereas the y cannot make 
berlain of co: by-laws to bind all the inhabitants of the town, but ouly the jree- 
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men and. me mers of the corporation. The court held this and ano- city of Or- 
ther exception taken to be incurable; and ſo in debt brought 7% and 


on the by-law, judgment was given for the deſendant. 2 Vent. 2 3 
247, 248. Mich. 2 W. & M. in C. B. The Mayor & probi 2 Ice, 
Homines of Guildford v. Clarke. 


be ſhould fore 

eit 101. to 

the Hayes, &. and then fets forth, that the 20th of Sept. &c. the defendant was duly elected into the 
{aid office, he being a citizen and freeman of the ſaid city, and that he refuſed to accept it, whereby 
the action accrued for the faid 10 J. The declaration was adjudged ill per tot. Cur. begauſe a by-law 
to elect any perton is void; for by this they may elect a ſtranger, and the alleging that he was duty 
el ted will not cure it, becauſe thoſe words extend only to the manner of clecting, but not to the per- 
ſons to be elected; and though 3t is ſaid that they elected the defendant, being a citizen and freeman, 
this is only the Lets n of the by - law, and Mail not make the by-law 2008, which is void in itſelf 5 


and it t to be, if any citizen or burgeſs ſpail be elected, and re fuſe, & c. and not if ary perſon, PR, 


3 Lev. 293. Hill. 2 W. & M. in C. B. Mayor, &c. of Oxford v. Wildgooſe. 


- Dell for 101, upon a forſeiture for breach of a by-law, 
which was that every «at uſing the occupation of muſeick and dancing 
in the city of Lendsn, av. bo fhall have 4 privilege to be made free by 
_ nicuy, Full. at the next court of a en of the company of muſt= 

tans, after notice, nocept and take the freedom of the foid company ; 
| fer that every perſon 20 hath ſerved an apprenticeſhip to ſuch my/- 
teries, and not made free, end yet fhall 2 his trade, ſhall forfeit 
10 J. for every offence. This was adjudged a void by-law ; for 
though the cuſtom is, that whoever is free of the city mutt be 
free of ſome company, yet that criſtom does not oblige a man i be free 
ef any particulor company ; for if it ſhould, then though the defend- 
ant be intitled by birth to be free of fack comp ne muſt 
ilfo be free of this, otherwiſe he cannot exerciſe this art, which 
is unreaſonable, They may make him take his freedom, but 
cannot direct in what company. 5 Mod. 105. Trin. 7 W. 3. 
. Robinſon v. Groſcourt. - 


S. C. cited 
Arg. 8 
Mod. 269. 
and ſays that 
this by-law 
exceeds the 
cuſtom, and 
for that rea. 
on it was 
held void : 
and Ibid, 
270. the 
Court ſaid 
that in this 
caſe of Ro- 
_ v. 
dſcourt, 
there was 
no company 
of dancing- 
maſter:, of 
which the 


defendant might be made free, 


24. The mayor, &c. of Bedford, made a by-law that no perſon 
who avas nt a freeman 9 of that corporation, ſhould ſet up any art, miſ- 
feng - manual occupation within the corporation, under the penalty 
of 5 per day, to be paid to the chamberlain to the uſe of the 
—— to be levied by diſtreſs, &c. Exception was taken 
among others, that the by-law was unreaſonable and againit law, 
becauſe it excludes all theſe who had ferved apprents ip! in the cor- 
poration; and of that opinion was the whole court, and judgment 
| oy the defendant; but they held that a n to the effect of the 

{id by-law would have been good, Lutw. 562. 564. Hill. 9 W. 3. 
Bedford (Mayor) v. Fox. 

25. Anno 7 Car. 1. a by-law was made, that 0 freeman of the 

city choſen to be ſheriff of London ſhall be exempted, unleſs he will make 
* that he is not worth 10,000 l. and bring 6 approved cempiii gators ; 
and that upon proclamation Py at Guildhal II of the choice, and he being 
called to come A take upon him the office ce at the next court, and enter 

7 
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5 Mod. 438. 
S. C. and 
the by-law 
adjudged 
good; and 
that defend- 
ant had for- 
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fei ted the 
Mm of col. 
by not com- 
plying with 
it. And an 
odjection 
Paving been 
made, that 
tuppoting 
the perſon 
Choſen to be 
z madman 
or 2 fool. 
Ke. Holt 
Ch. J. in 
delivering 
te opinion 
of the court, 
anſwered 
hat theſe 
inczpacitie: 
æe excepted, 
and that 
they are ta- 
city except - 
ed out of all 


Byp- Labs. 


into a bond of 1000 1, for that purpaſe, upon defanit ſhall ſcrſtil 400 J. 
and 7 not pard within 3 months, ſpall forfeit gool. [| 1001. ] more, 
Pc. It was inſiſted, that the chuſing a ſheriff is not within the 
cuſtom of making by-laws, becauſe the conſtitution of ſheriff is 
by a charter of King James; ſed non allocatur; for where a fran- 
chite is granted for the enefit of a body politick, they have an 
incident power to regulate that franchiſe for their publick benefit; 
and as every member has the benefit of the franchiſe, ſo he is 
compellable by penalties to undergo the charge to which the 
body politick is liable; and though the perſon chofen, may be in— 
dicted and fincd for his retuſal, yet that will not ſave the city 
franchiſe, and therefore it ſhall not hinder the forfeiture incur- 
red by the by-law; and though it is the livery-men who are to 
be preſent at the election, and not the free-men, yet the free- 


men are repreſented by the livery-men, and he, that is repre- 


ſented, mult take notice as muc! of the act of the repreſentative 
body as if preſent; beſides the election is a notorious thing, and 
there is a proclamation notitying it. 1 Salk. 142. pl. 1. Trin. 


11 W. 3. B. R. London (City) v. Vanacre. 


Is whatever, and therefore this by-law ſhall not extend to ſuch perſons; and that the by-law need 
not run, provided that the party to be choſen ſheriff, de not. a fool or a madman,” for it is cx. 


ecpted without it. -Carth. 480. S. C. and the by-lau adjudged goud. 
adjudzed accordingly, and that a procedendo ſhould go; but in the ſtate of the by-law it is ſaid, th.: 
4 not having a reaſonable excule to be allowed by the lord mayor and court of aldermen, he ſhall for- 


12 Mod. 269. S. C. 


er 


« feit 4c l. whereof 10 l. to be paid to the next ſneriff that ſhall hold, and the reſt to the uſe of the 


— — 


& mayor and commonalty, to be recovered in the court of record held before the mayor and aldermen. 
And it being objected that this reaſonable excuſe is to be made to the mayor and aldermen, Holt Ch. f. 


» w S444 


anſwered, that whatever excuſe he makes, it tney allow it, the city is bound by it; and if they refuſe : 
allow a reaſonable excuſe, it is not final; for it may be pleaded or given in an evidence, in arPact.: 


brought for the penalty by the city; for it was not the meaning of the common council to put an ar- 


2 


bitrary power in the lord mayor and aldermen, but is like the power given by the ſtat. 23 H. 8. cap. 5. 
to commifiioners of ſewers to do ſeveral things according to their dilcietion 3 but that muſt be under 


food of a legal diſcretion. 


Ld. Raym. Rep. 496. S. C. and the court all held that a procedendg 


ſhould be granted; and S. P. mentioned as to the not having a reaſ--nable excuſe, which was objected o 


be a making them judges in their own cauſe; it was anſwered by Holt Ch. J. as above. 


433. the ſame point is ſtarted in the arguing for the defendant, though not mentioned in the ſtate ©! 
the by-law there; and there Holt Ch. J. anfwered, that in ſuch caſe the defendant may give it in-evi- 
gence, upon nil debet pleaded in an action of debt brought for the forfeiture, and there the validity ct 


the excuſ: may be tricd by a jury. 


5 Mod. 442. fame objection made in arguing the (abe, 


though not mentioned there in the ſtate of the by-law z and anſwered by Holt Ch. J. accordingly, 


1 Selk. 193. 


x og _ pany, and a great city or borougn ; for the former can only make bi- 
lows to bind their gun members, and tuching matters that concern ! 
regulation of the trade, or other affairs of the company; but gre 
cities and towns, as London, Briitol, York, &c. can make by-lucbi 


and the ſam 
diverſity; 
for com- 
pany or fra. 
ternity have 
not a local 


26. A difference was taken between a private corporation or cn 


he 


pr the better ordering and managing ſuch tozun, and that law auill 


power of go- Hin frangers to the freedom of the town, awhile within ſuch town's, 
and they are bound to take notice of ſuch laws at their peril ; and 
this diverſity was agreed to by the court, 6 Mod. 123, 124. Hill. 
2 Ann. B. R. Cuddon v. Eſtwick. 

27. The Hudſor's-Bay company are made a corporation by 


charter, and are thereby zmporvered te make by-laws for the better 
| government 


verniment. 
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Carth,— 


pre 


20 


way, > 
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rovernment of the company, and for the management and direction 
ef their trade to Hudſon's Bay, They may, by the by-laws, make 
reftriftions upon their ſtock, vize that it fhall be liable, in the firſt 
place, Io pay the deots due to themſelves from their 9201 members, or to 
anſwer the calls of the company upon the ſtock; for the legal 
intereſt of all the ſtock is in the company, who are truſtces for the 
ſeveral members; per Ld. C. Macclesfield. 2 Wrms.'s Rep. 207. 
pl. 55. Hill. 1723. Child v. Hudſon's Bay Company. 

28. So a by-law 72 detain and ſeiſe a member*s ſtock-for a debt due 
rom a member lu the company, is good; but tins being a by-law to 
the prejudice of other creditors, it thall be taken ſtrictly, and 191 
extend to ſuch debt us the member dees not owe in law, but only in 
equity, as where it was owing to a truſtee of the company; per Ld. 
C. Macclesfield. 2 Wms.'s Rep. 208, 209. Hill. 1723. Child v. 


Hudſon's Bay Company. 


29. But they cannot mate by-laws by ſuch a power, for carrying 
en project; foreign to the affairs of the rompany, as in relation to the 
projects and aſſurances; per Ld. C. Macclesicld. 2 Wms.'s Rep, 


_ 209. Hill 1723. Child v. Hudion's Bay Company. 


(C) Aw it may be made for the Recovery cf the 
Penalty. | 


. JF 2 corporation that hath porver by charter er preſcription to 885 (A. 2) 
| make by-laws, makes a by-law, and a penal ſum for mate 1 
perfermance thereof to be recovered by diſtreſs, &c. this is good. there, 
Co. 5. Clark's caſe, 64. ] 5 S. P. feeras 


ada. itted; 
but if a by-law impoſes a penalty upon a townſhip, it is ill; for it ought to be upon every ſcveral per- 
lon, and not to lay it upon all, and levy it upon any particular perſon. 3 Lev. 43, 4y. Mich. 33 
Car, 2. C. B. Well; v. Cotterell. Rut a by-law to levy fines by diſtreſs and ſale cf goods is 
egal and void; and judgment accordinglv. 3 Lev. 281, 282; Paſch. 2 W. & M. in C. B. Cletk 
v. Tucker. 2 Vent. 182, 183. S. C. aljuiged. 


2. So if it be limited to be recovered by action of debt. Co. 
5.64.9 | 

3. Ss the penalty may be recovered by action of debt, , 
limitation. Co. 5. 64.] = 

[A. If an ordinance be made by the common-council in London, 5 Rey N 
that a certain thing ſhall not be done upon pain of forfeiture of a certain I wok 
ſum, to be recovered by the chamberlain of London by ation of debt, this 33 El. B. R. 
is good; becauſe the chamberlain is their public officer. Co. 5, the S. C. 
Chamberlain of London, 63. per Curiam reſolved. ] 

(5. If a corporation that hath power by charter or preſcription | 
to make by-laws, makes a by-law, and limits a penal /um to be "vo d 
forfcited for non- performance; this cannat be levied oy « cab — 

| x 2 | | 0 without 


- * ; 
43107 By-Laws. | 
A by-law evithrut 2 preſcription to d it, or limitation by the by-law 2 70 45. 
was made by Cl 3 dmit D. 15 El. 221.2 

. Clark, 0.4. admit D. 1 21. 

the homage Co. 5 » 5 85 3 5 3 J 
of a court baron, that Hay inlabitents evithin the maniy ſhiuld be cheſen annmunlly by the homage ty 
few 8 feld-recves evithin the manor, ard ar if any j2 cheſen fbruld refuſe, he aud for foit 101. 
bie fpculd be levied by d rs. In treſpaſs tor taking a dittrefs, the defendant juitified; but excep- 
tion was taken, becauſe he had not preſcribed to levy the penalty by diſtreſs; but after ſeveral argu. 
ments, it was adjudged to“ be wel! enough; becauſe the preſcription being for the by-law, and the by. 4 


| law itſelf ordaining a diſtreſs, it is the ſame thing as if the preſcription had appointed the diftrets ; 389 
| judgment for the defendant. LA. Raym. Rep. 91. Iitin. 8 W. z. C. B. Lambert v. Thornton. : 
| *(317] | : 
4 12 Mod. 6. The mayor and commonalty of Lnd;n may make a by-law, p 
+. go and limit the penalty to be forfeited to themſelves, becauſe there is no p 
[2 City or way to inforce obedience but by puniſhment, which mult neceſ- 11 
London by ſarily be either pecuniary or corporal, as impriſonment, which is * 
v. — not legal, unleſs there be a cuſtom to warrant it; and the direct fe 
hall, coram end the law ſeeks, 1s no more than obedience, and they might ſue Iz 
5 Holt, Wed, for the penalty in the court of the mayor and aldermen if the f 
4 _ pes mayor could be tevered and held before the aldermen, which he is 
1 eordingly; Cannot, for it is his court, and the ſtile of it is coram majore, ſo- 2 
4 with the ar that he is an integral part, and therefore he would be both plain- 35 
N aac tiff and judge; rclolved by Holt Ch. J. Ward Ch. B. &c. 1 Salk, hil 
lege. 397. pl. 3. at Guildhall, Mar. 2. 1701. Wood v. the Mayor and ſhe 
Commonalty of London. = | ing 
It i 
| thi: 
| . | are 
[d) Pleadings. T Th, 
| | | | the 
L 
Mo. 75. pl. 1. IN 2d, deliverance, a cuſtom of a manor was ſet forth for mak- We: 
1 | ing of by-laws, and that a by-law was made Hal us tenant, hes 
Criett, S. C. Sc. of the manzr from thenceforth ſhould keep his cattle within th diſtr 
adjudged; ſeveral fields of the manzr by by-herds, nor could put any of the cen tefa 
mother rea. called draught oxen there before St. Peter's Day, upon forfeiture of rerd 
ſon is given, 20 8. But judgment was given againſt the conuſance, becauſe he W 
3 3 pleaded, that it ra preſonted coram ſectatoribus, and does not fhew 8 
ape thar Their names. 2dly, The penalty appointed by the by-law was 205, 4. 
ebe bz-1aw and he ſhews that it was abridged 1 6s. 8 d. and ſo the penalty 4 
rer ned, demanded, and for which the diſtreſs was taken, is not maintain- 2. 5 
— 6a ed by the byelaw; and a paif certain ought not to be altered. tiffs f 
nentium re- 500“ He ihe it was preſented that the plaintiff had kept with 
— foe is draught oxen, whercas he ought to have alleged the ſame in plead 
ex afſenſu matter in fa, that be uid keep, & c. 3 Le. 7. pl. 21. Mich. 7 frown 
alrum te- Eliz. C. B. Scarning v. Cryer. | | that h 
Fentiume 2. Where there is a ciſlom (in a manor for the homage to nah: fuse » 
by-laws when neceſſity requires, Whether it ought to be ſet forth that plaint: 
there was nect{lity for it at the tine when made? See 3 Le. 38. tra; b 
pl. 63. Mich. 15 Jac. the arguments in Ld. Cromwcll's caſe. , record 
: | 3. 57 


Py-Laws. 

3. By a cuſtom for the maſier and company of ſpemakers of the city 
sf Exeter to make by-laws, they made a law, that uno perſon, nit being 
of their fraternity, ſhould make or offer to fell, &c. ſhoes within the city 
or county of {ixeter, or any other wares pertaiuing to the ſaid art, 
under pain of forfeiting to the maſter, &c. for every ſuch of- 


fence, ſuch ſum as ſhould be atlefied by the maſter and wardens, 


&c. not exceeding 40 8. and if he ſhall refuſe to pay the ſame, 
upon proof made of the breach of this order, it thould be lawtul 
for the maſter, &c. to diſtrainz and ſo ſhews, that the plaintiff, 
being an inhabitant in the city of Exeter, and no brother of the 
ſocicty, did make thoes, &c. and that a fine of 33 8. 4d. was im- 
poſed on him for the ſaid offence, of which he paid part, but re- 
tuſed to pay the reſt, and thereupon the defendant diſtrained, &c. 
Upon demurrer to this plea it was adjudged ill, becauſe the de- 
fendant had exceeded the cuſtom alleged in the extent of the by- 
law; for the cuſtom was, to make by-laws for the better government 
cf the company of fſhcemakers of the city of Exeter; but the by-law 
is, that none ſhall make or fell any ſhoes within the city or 
county of Exeter, which is not warranted by the cuſtom, and 
in this likewiſe they have exceeded their power in the thing pro- 
hibited, for it is not to reſtrain a man from uſing the art of a 
ſhoemaker in the city, but 2 is 79 re//rain them generally from mak- 


ing. ſhoes, and that extends t9 making fhzes for himſelf, which is void. 


It is void likewiſe as to the reſtraining perſons from doing many 
things which are to be done by other artificers, as laſts, which 
are to be made by the laſt-maker, and awls by the ſmith, &c. 
Ihe penalty likewiſe impoſed by this by-law is not warranted by 
the cuſtom or by-law, becauſe that ought to be expreſſed, that 
the court might be judge of the reaſonableneſs of it, but here 
% certain penalty is fet dean, for that is left to the diſcretion of 
the maſter and wardens, &c. And, laſtly, the defendants have 
diſtrained before their time, for they ought not to do it before 
refuſal to pay, and proof thereof made, which ought to be by 
verdict, and not before the maſter and wardens. Adjudged that 
the plea was not good. Bridgm. 139. Trin. 16 Jac. Wocd v. 
Scarle. | | | . 

4. A by-law was made, hat every one elected to the livery of the 
c:mpany of leatherſellers, who had not been guardian of the yeomanry 


before, ſhould pay ts the uſe of the faciety 25 l. And in debt the plain- 


tiffs ſhew the election of the defendant to be one of the livery, 
with apt averments and due notice given to him. The defendant 
pleaded the cuſtom of the city of London, that no man, not being 
free of the city, can be elected to the livery of any ſociety, and 
that he is not free. The plaintiffs deny the cuſtom, et hoc parati 
tunt verificare, The defendant demurred, and ſhewed, that the 
plaintiffs ought to conclude their plea t9 the country but Curia con- 
tra; becauſe the cuſtom ought to be tried by the certificate of the 
recorder; and judgment for the plaintill, 2 Jo. 149. Patch, 

33 Car. 
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33 Car. 2. B. R. Leatherſellers Company of London v. Bee- 


285 The alleging a by-law to be made by the fleward of the _ 
oP the conſent of the homage is ill, for the by-laws oug __ to be 
made by the homage ; per tot. Cur. 3 Lev. 48. Trin. 33 Car. 2, 


Ils v. Cotterell. | 
# x e the defendant juſtified anks a ciſtem to make by= 


laws, and to diſtrain 8 the penalty. 


his re- 
b/que Yalt cauſa, &c. Upon a demurrer t 
— — by all the juſtices, præter Levins, without a 


— 2 traverſe of the cuſtom. 3 Lev. 48. Trin. 33 Car. 2. C. . 


Wells v. Cotterell. 


Corpora: 
f By-Laws in re, ſee Common, 
11 eien, Courts, T Trade, and other proper titles. 


Canons. 


The plaintiff replied, de in- 
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Canons, 
(A) Good. And the Force of them. 
1. F a canon be again 728 common law it is void. Arg. Roll 


R. 454. cites 11 H. 4. 7 H. 8. and th ↄ x 
h ſhall not be altered by the canon law, cites 5 Rep. Cawdry's 


. 
Cols Co 


Gadb. 163. 
pl. 228. 
Paſch. $ 
Jac. Co. Bo 
the 8. by 


Coke Ch. J. in cafe of Candict v. Plomers 


2. 20 H. 8. cap. 19. /- . EnaQts, that he clergy ſhall not 8 
ume to claim, or put in ure, any conſtitutions or canons ; nor ſhall 
ena, promulge, or execute any ſuch canon or erdinances in their 
comocations, ¶ which alavays ſhall be aſſembled by authority of the 
king's eorit } unleſs the clergy may have the king's royal afſent and 
licence to make, promulge, and execute ſuch canons and ordinances, 
upon pain of every one of the clergy doing contrary, and being thereef 
corid, to ſuffer impriſonment, and make fine at the king's wi 

3. S. 2. No cans ſhall be made or put in execution within this 
realm by authority of the convocation, awhich ſhall be repugnant to the 
ting” + prerogative, Ir the cujt; ms, laws, or H. atutes of this realin. 

4- The king, without pariiament, may make orders and conſti- 
tulizns to bind the clergy, and 1 deprive them if they obey not ; 
but they cannot make any conſtitutions without the king. Cro. 
J. 37. per omnes J. &c. Trin. 2 Jac. in pl. 13 | | 

5. Reſolved, that the canons of the church made by the con- 
yocation and the king, without parliament, ſhall bind in all matters 
ecclefraſtical as well as an act of parliament ; for they ſay, that by 


the common law every biſhop in his 6iccofe, archbiſhop in his 


province, and convocation houſe in the nation, may make canons * 


to bind within their limits. When convocation makes canons 
of things appertaining to them, and the king confirms them, they 
ſhall bind all the realm. Mo. 783. pl. 1983, Trin. 4 Jac. in canc 
with the aſſiſtance of the 2 chief juſtices and chief baron, Bird 
v. Smith. 

laicks as eccleſiaſt'cs; per Vaughan Ch. J. 


1e, that fo is Lindwood ; and if in making new 
ls all that is required of them. Ibid. 


2 Ve: 


canons they confine themſeives to c- 


6. Canons made by the pope and allowed here, yet unleſs they 
were allowed by parliament were not good. Arg. Roll R. 454. 
per Dr, Martin, Hill. 14 Jac. in the exchequer-chamber, 

7. Where there is a ſpecial cuſtom for the ching church- 
wardens, the canons (viz, that the parion thall have the election 

Vor. IV, Cc | of 


& Inſt. 323» 
cap. 74+ 


The convo- 
Cat jon, * ith 
the !! CENCE 
and at 
of the king 
nder the . 
great feal, 
may make 
canons for 
regulation of 
the church, 
and that as 
well con- 
cerning 


Tant 


nt. 44. in caſe of Grove v. 0 Elliot. — And 
urch Mw altersy is 


Jo. 439. pl. 
4. Trin. 15 
Care B. Ro 
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Evelin's of one) cannot alter it, eſpecially in London, where the parſon 
caie, S. F. and church-wardens are a corporation to purchaſe lands and de. 
held accord- 3 . - 23-5 

miſe their lands. Cro. J. 532. pl. 15. Paſch. 17 Jac. B. R. War- 


in y- 
lar. 22. ner's caſe. 
Pl. so. : 7 _ 
Anon. but is S. C. Noy 139. Mich. 4 Jac. C. B. Anon. S. P. accordingly, and Coke Ch. f. 


faid, that che canon is to be intended where the par ſon had nomination' of a churchwarden before the 
making of the canon. = Cro. J. 670. pl. 9. Trin. 21 Jac. B. R. Jermyn's caſe, it waz 
® held a good cuftom for the pariſhioners to che A par h clerk, and that the canon cannot take it aua. 
—Godd. 163. pl. 228. Paſch. S Jace C. B. Candict v. lomer, S. P. accordingly. 
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8. The canons are the eccleſiaſtical laws of the land, but ſha!t 
not bind here unleſs received, as appears by ſtat. 25 H. 8. 21. an 
the ſtat. de bigamis, and the ſtat. of Merton, as to one born be- 
fore marriage, though by the canon he was legitimate, yet by 
our law he is not; per cur. Jo. 160. Trin. 3 Car. B. R. 

9. The canons made 1571 in queen Elizabeth's time, and 21 
Jac. being confirmed by Q. Eliz. and K. Jac. are good by the at. 
25 H. 8. to long as they do not impugn the common law or pre- 
rogative of the king, and before the 25 H. 8. 19. the ccclulial- 
ticks might make canons without the king, but are by that ſtatute 


reſtrained ; but ſince that ſtatute they may make canons with che 


aſſent of the king, ſo long as they are not contrary to the laws of 
the land, or derogatory of the king's prerogative. 2 Lev. 22. 
Trin. 30 Car. 2. B. R. Cory v. Pepper. 
Ls. Raym. 1c. Eecleſiaſtical perſons are ſubject to the canons. Thoſe of 
8 9 1640 have been % iened, but no doubt was ever made as to thote 
Hole Ch. J. Of 1603; per cur. 1 Salk. 134. Paich, I W. 3. B. R. the Pi- 
in S. C.- ſhop of St. David's v. Lucy. ä 


But un- | | 
noubtedly the canons of 1603 do not bind the Liety ; by the ch. juſtise. 2 Barnard, Rer. in B. N. 


353. Mich. 7 Geo. 2. 


12 Mod. It. All the clergy are bound by the canons confirmed only by 
ie king; but they muſt be confirmed by the parliament to bind 


6e vet: f : | 
12150 without the conſent of the civil legifative power. 2 Salk. 412. Hill. 1 Ann. B. R. Xfattlcu: 
v. Burdet.—Ibid. 672. S. C. —Not without an act of parliament ; per Ld, Keeper, Mich. 1 
Wms. Rep. 32. Cox's cafe. Re ſolved that the canon law obliges not the ſuhjects of this ram, 
unleſs it be incorporated into the common law by act of parliament, or received time out of mind, &. 
and then it becomes part of the common law. Ld. Razm. Rep. 7. IIIA. 6 W. & M. in caic « 


Philips v. Bury. ; 


2 Salk. 672, 12. In the primitive church the laity were preſent at all ſy- 
673-S-P. nods. When the empire became chriſtian, no canon was made 
ins. C without the emperor's conſent ; the emperor's conſent included 
that of the people, he having in himſelf the whole legiſlative 
power, which our kings have not; therefore if the king and cler) 
make a canon, it binds the clergy in re ecclefraftica ; but it does 1 
bind /aymen ; they are not repreſented in convocation jz their con- 
ſent is neither aſked nor given. 2 Salk. 412. pl. 2. Hill. 1 Ann. 
B. R. Matthews v. Burdett, | 
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13. No canons, ſnce 1602, can proprio vigore bind laymen; 
per Holt Ch. J. 6 Mod, 190. Irin. 3 Ann. B. R. in caſe of 
Britton v. Standiſh. : | 


14. Declaration in prohibition, which ſets forth the ſtatute 7 
& 8 W. 3. cap. 35. and further, that lay-people are not puniſh- 
able by canons; that the plaintiffs, at the promotion of the de- 
tendant, were articled againſt in court chriſtian, for that the 
plaintiffs were clandeſtinely married without publithing banns or 
licence, and between the hours of 1 and 8 in the morning, con- 
trary to the canons. Then alleges that, if any, this is a temporal 
offence, and puniſhable by the ſaid ſtatute, and the uſual averment 
of proceeding m the ſpiritual court contrary to the prohibition of 
this court. The detendant by plea denics he has proceeded in 
the ſpiritual court, prout; and that the canons are in force to 
bind lay-people, &c. Demurrer to the plea, and joinder in 
demurrer. Now this term Ld, Hardwicke Ch. J. pronounces 
the reſolution of the court. The queſtions that have been made 
in this caſe were, firft, whether by the canons of 1603, lay- 
perſons are puniſhable 5 2dly, If lay-perſons cannot be punith- 
ed by thoſe canons, whether the cccleſiaſtical court has any ju- 
riſdiction in this cafe by virtue of any ancient canons and con- 
ſtitutions? 2dly, Suppoſing they have a juriidiction, whether 
it is not taken away by the operation of ſtat. 7 & 8 W. 3. I 
ſhall ſubdivide theſe queſtions into 2 ; firſt, Whether the canons 
of 1603, relating to clandettine marriages, do affect the preſent 
caſe? 2dly, Suppoling lay-perions are included in the words of 
thoſe canons, whether they are binding againſt laymen ? The 
62d canon only relates to the punithment of the miniſter who 
marries perſons without a faculty or licence. The 101, 102, 103 
canons relate to the manner and conditions of granting li- 
cences, and that the marriage ſhall be in the parith church or 
chapel where one of the parties dwell, and that between the hours 
of 8 & 12 in the forenoon. The 104th contains an exception, as 
to parents conſent, to thoſe in a ſtate of widowhood ; and that 
every licence that has not the preceding requiſites ſhall be void, 
and the parties marrying by virtue thereof ſhall be ſubject to the 
puniſhments appointed for clandeſtine marriages. None of theſe 


canons, except the laſt, affect the perions contracting, and that is 


with regard to thoſe who marry under colour of an irregular 
licence, which is void; but that is not the preſent caſe; for here 
is no licence nor publication of banns; ſo theſe canons do not 
extend to lay-perſons in the preſent caſe. But 2dly, Suppoſing 
they had a juriſdiction in the preſent caſe, whether the authority 
by which theſe canons were made can bind the laity? Theſe 
canons are confirmed by the king under the great ſeal. With 
regard to this queſtion, there is ſome variety of opinions in our 
law-books; but I always underſtood that the canons of 1603 did 
not bind the laity, for want of a parliamentary authority. It was 
admitted by Serj. Wright, that theſe canons did not bind the laity 
proprio vigore, but that they were declarative of ancient canons 
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But he 
agreed that 
mort ancient 
Canons 


might. Ibid. 


MS. Rep. 
Mich. 1736. 
Middleton 
and his wife 
v. Croft. 
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Canons. 
which had immemorially been received and incorporated into the 
law'; and we are all of opinion, that the canons of 1603 do not 
proprio vigore bind the lai 955 though many proviſions 0 con- 
tained in theſe Canons, u mich Will bind the lütyſ as declarative of 
the common law. The ancient councils wiich compoled theſe 
Canons in the firſt ages of * church, were 2 mixed aſſembly, 
conſiſting partly of lay and parily 61 -culeftaltical perſons; but it 
15 uncertain how they were couwene . whetlier by election or 
otherwiſe ; 5 and vpn though a learned work, docs not ſettle 
it. _ by the fundamental principles of our conſtitution, no 


; 1 
new law can be made but by the united authority of parliament, 


Ty 


Parl. Rot. II. o. 74. hat the parliament confiſts of the 
3 citates of the realm, 4 Init. And that the whole commons 
are repreiented in parliament. By reaſon of this it is ſaid that 


_ every perton's content is to every act of parliument; but in the 


Con! ſtituting and mak! ng of canons there is only the ſanction and 
authority of one Part or tlie mes 62H viz. th 1 king. The ori- 
gina! obligation of acts of parliament did not ariſe from the actual 
conſent of every perlon, but from an implied conſent; for it is 
an actual repretentation of the V. hole people. The individuals 
could not with convenience aſtæemble, therefore by neceſſity it was 
qualified, and made a repreſentative body. It 18 a new notion 
that the people e are e eee in Convocation, and is Contrary to 
the writs of convocation, which is convocari facias totum clerum 
veſtrius 3 which imports that the clergy are aſſembled 


together, and only the clergy of either province are either pre— 


+Svp.pl.12. 


ſent in perſon or by repreſentation. 4 Inſt. 322. There is in- 
deed a difference between the old canons and the new provincial 


canons. The canons in the firit ages of the church bound all the 


ſubjects of the empire, as well lay as eccleſiaſtical; but the bind- 
ing force over laymen aroſe DECu uſe the ſupreme legiſlative power 
was veſted in the emperor, v. ho gave the force and authority to 
ſuch laws. Juitinian's Init. x lib. f. 16. the whole power of 


making laws devolved upon the emperor. The reafon ing in the 


caſe of F MaTTHEws againſt BURDETT, 2 Salk. 673. 1s of great 
weight, though no reſolution was ever given, and the reaſon was, 
one of the partics died. It was inſiſted at the bar, that the con- 
ſent of the people was included in the ut of the king to 
confirm canons 3 but that cannot be; for ure there is an au— 
thority to nah laws of a binding force, trere is a like authority 
to impoſe taxes: theſe things are inſcparable; but it was never 


allowed that the king, by virtue of his ole auth rity, could impoſe 


taxes, and the clergy could never charge any perſqns with any 
burthens or impoſitions but themſclves. The clergy in convo- 
cation cannot create a new ec, _ yet to ſuppoſe they can make 
2 law binding upon the laity, is abfurd. The beſt rule to judge 
of the validity ot their canons, 15 from the conſtagt ulage ſince 
the re formation. At that time, upon the change of the national 
religion, great alterations were made as to the form of prayer, 
and the rites and ceremonics to be obſerved in the reformed 


religion. All theſe alterations were eſtabliſhed by act of 


1 | Parliaments 


Canons, 


The clergy d:d not think their own conſtitutions, 
tical 1 4t UTC, were binding upon 
tie whole legiſla oe. of 
the realm. It was infiited at the bar, that the fon of their 
acts of parliament was to 1torce theſe alterations by civil ſanc- 


tions and temporal pc UILCS : that indeed was one, but not the 


only r-aton; for even all the regulations at the time of the reform- 
ation, even the moſt minute, were eitabliſhed by act of parlia- 
ment. It was aſlerted at the be a that the power of the convo- 

five to their juriſdiction. This 


- 


parliament. 
though in a m atter of eccleſin 
the lait y without the aid and aſhiſtance of 


cadon om king law 1s co-cxte: 
13 C arrying 11 muck too far; 


the! *. tatters in Which 


1 3 
tor Jhoukl this argument prevail, 


1, ail m the, ccclſeſi altical court has juriſe 


diction, new 8 and mcalures of juſtice migh t be inſtituted: 
1 . ; D « 5 
rt has juriſdiction of marriages, they 


. 1 * > 1 in 
as Tie eccleſiaſtical COUL 45 


. . 1 . a . — 
might, by laws of their own 1 :!ter the degrees of con- 
ſanguinity, and make thoſe marriages unlawful which are now 
lawful: by this mens the common law Telatins to heirihip might 
be chanocd. The fime holds g with rein <t t 
De Change {Ne lame holds SOOd Vit TEIDCTE to tith 885 and 
to every part of their juriſdiction; to that if this objection was 
to be aFowed in its full latitude, it would Produce very PErnicious 
conſeo ences, and 3 innovations upon the . If this 
1 ' {}.> ' . hen 1 ; >a 4 } wp > Co ted 7 
power had pelle ! nem, LIICY need Hot Babe ICLOTTCE tO 
parliament to have tlie 1 eigne legitimate according to the 
canon law, when eſpouſals wer: had aiterwards, but by their 
- n authority they might have done it; and that memorable 

ſaying of the lords, nolumus leges Angliz mutari, would have 
been unneceiſary, 2 Roi! hr. $593 pl. 35, The cate in Roll 

5 4 . . 
Abr. 909. pl. 5. letter (J) leems a Ierong caſe for the validity of 


theſe canons ; but yet, when confidered, is of no authority. It 
is the canon relating to what ſum mall be deemed bona nota- 
bilia, which fixes it to 51. and the caſe fays, it ſeems that this 
canon has changed the law, if chat was otherwite before; inſo- 
much that the grant of adminiſtration belongs to the ecc leGaltical 
wy and our law but takes notice of their law in that, and for 
that they may alter it at their ple, ſure; NEEDHAM's casg. The 
ſame caſe is reported in 8 Rep. but not a word of this there men- 
tioned. Perkins, pl. 489, But iJ1s cafe, as reported by Roll, is 
contrary to Jaw, and n 0 four 1d:tion for fack an opinion. There 
is indeed a poſitive daclar. ion of law with regard to this matter; 
but we find that it has = the parliamentary notion, that no 
power of making law « binding upon the ſubject, is veſted in any 
but themſelves. In the ſtatute 25 H. 8. cap. 19. it is recited, 
That whereas divers conſtitutions and canons, which Needs 
have been enacted, be thoug we not only to be much prejudicial 
to the king's prerogative, an d repugnant to the laws and ſtatutes 
of this realm, but 8110 much SS ha to his highnets and his ſub- 
jects ; ; therefore the ſaid con{litutions are committed to the ex— 
commillioners, to abolith or retain fuch as they 
ſhall think worthy. This ſtatute, with regard to the power of 
appointing commullioners, was continued 35 H. 8. cap. 16. It is 
to be obſerved by this act, that both the King and clergy thought 
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1. | Canons. 


it neceſſary to have the concurrence of parliament in the abro- 
gating or retaining thoſe ancient canons. 2dly, That whatever 
alterations happened in the canon law by the act of thoſe com- 
miſhoners have their binding force by virtue of this ad of par- 
liiment; and therefore whatever of the canon law remains, that 
is not contrary to the ttatutes and uſages of this realm, are con- 
firmed by act of parliament. As to judicial opinions, the cafe o 
20 1.6. 13. is a ſtrong authority with our opinion. Brooke, tit. 
Ordinary 1. which 1s a true ſtate of it. Newton J. ſavs the or- 
dinary has power to make holydays and faſting-days, and to make. 
conſtitutions provincial to bind the clergy, but npt to bind the 
temporalty; nor can they allow or diſallow the E letters 
atents in their convocation. E. 3. 44. b. Cateſby there argues, 
that the acts of conyocation are as binding upon the clergy as acts 
of parliament to the laity. Every abbot, prior, and other eccleſ- 
aſtical perſon, is either a privy or party in convocation. . The 
CASE OF THE PRIOR OF LEEDs, before, is not miſtaken by Brooke. 
The old edition is le temporal. Newton J. gives his opinion at 


large, and ſays that the power of the 1 docs not bind < 

the temporal rights of the clergy themſclves. At appears from 0 

Mo. 7&5. 2 Cro. 37. that the king may make ordinances without 
parliament to bind the clergy, and if they obey not, may by his . 
commiſſioners deprive them. This is the ancient prerogative of N 

the crown, as appears by thoſe books; therefore the convocation, t 

which is by:the affent and confirmation of the king, may make Tl 

canons to bind the clergy; and ſo is the caſe of THE B1:110? oF it 

ST. DAvip's v. Lucy, 1 Salk. 134. Carth. 485. where it is ſaid - al 

by Holt, that all the clergy are bound by the- canons confirmed _ C 

only by the king; but they muſt be confirmed by the parliament on 

to bind the laity; and the notes of Raymond and Eyre Ch. J. S8 

agree with the report in Carth. In the caſe of Bzrrox v. STax- ** 

* 6 Mod... DISH, * Mo. Ca. 190. Holt, agreeabie to his former opinion, ni 
See Probiti- held that no canon, unlets ancicntly received, though in full con- Pu 
ay e Pl vocation, can proprio vigore bind laymen; and of the like opinion 0 
g was the court of C. B. in the casE or Davis, Mich. Term. | "at 
5 Geo. 1. which was upon reaching ſchool without licence in pu 

| 7/04; "xa In oppoſition to this opinion has been cited the caſe cit 
7 ot + BirD v. SMIT:1, No. 783. where it is ſaid that the canons Th 
70 6. of the church made by the convocition and the king, without Th 
parliament, ſhall bind in all matters eccleſiaſtical as well as an I's 

act of parliament. 'The c: iſe in itielf is of a very extraordinary thi: 

nature, and ſuch as no relief would be given to in chancery at ecc 

this time; beſides, it is ſaid in the caſe, that every biſhop in his not 

dioceſe, archbiſhop in his province, may make canons to bind fur 

within their limits. Now there is no colour for this. But fur- FUE 

ther it is not expreſsly ſaid. that the canons will bind laymen; upon ang 

the whole, it is not of very great authority. The next opinion for 

f In the cafe is 4 Vaugh. 327. where it is ſaid, a lawful canon is the law of the 10 
285 7 Ve kinddom as well as an act of parliament. 'This 1s only 2 looſe and 
Car ti ſaying, and not of any great weight. "The next caſe is 5 GROVE wit] 
Protibition AND ELLIC T, 2 Vent. 41. where Vaughan ſays, that the canons lam 


(C) f. 5. of 


Canons, 


of 1603 are of force, though never confirmed by act of parlia- 
ment; that the vocation; with the licence and aflent of the 
king, under the great ſeal, may make canons for the regulation of 
the church, and that as well concerning laicks as eccleſiaſtical 
perſons ; ; ood ſo is Linwood. 'This was upon a motion without 
much conſideration, and Tyrrell J. was of a contrary opinion, tlie 
other two judges were filent about it, and this was of a point not 
in judgment before them, and only the fingle opimon of 
Vaughan. The next queition is, Suppoſing lay perſons cannot be 
punithed by the canons of 1603, then, whether the eccleſiaſtical 
court has any juriſdiction, with regard to the preſent queſtion, 
by the ancient canons ? And we are all of opinion, that with re- 
gard to the marrying without licence, or publiſhing the banns, 
they have ſuch juriſdiction 3 that by the ſtatute 25 I. 8. cap. 21. 
concern impoſitions that uſed to be paid to the ſee of Rome, 
in the preamble, that the king is bound by no laws but ſuch as 
the people have taken at their free liberty, by their own conſent, 
to be uſed among them, and have bound themlely es, by long uſe 
and cuſtom, to the obſcrvance of the ſame; and in ſ. 8. that all 
children, procreated after ſolemnization of any marriage to be 
had by virtue of ſuch NICENCES, ſhall be reputed legitimate. 
That in the ſtatute 35 H. 8. cap. 16. authority is given to the 
king, during life, to name 32 perſons to examine all cauſes, and 
to eltabliſh all ſuch laws eccleſiaſtical as ſhall be thought conve- 
nient; from hence it follows, that many canons that had been 
immemorially uſed, and not aboliſhed by thote commithoners, 
are part of the common law, and as ſuch hayg their binding force. 
Ch. J. Hale in a manulcript lays, and very that it was the 
civil power that gave the cccleſiaſtical juriſdiction its life and vi- 
gour. And jt appears from Linwood, that clandeſtine marriages 
were puniſhed by canons which had been received, and that the pu- 
nithment of a clergyman for marrying perſons without licence, or 
publiſhing banns, was ſuſpenſion per triennium. In the CasE oF 
* MATTINGLEY v. MaRTiN, Sir Will. Jones, 259. it was expretsly 
determined in the 2d point of that caſe, that it any marry without 
publiſhing banns or licence, which diſpenſes with it, they are 
citable for it in the eccleſiaſtical court, and no prohibition hes. 
This is an authority in point with our opinion upon this queſtion. 
The 3d queſtion, Whether this juriſdiction is taken away by tat. 
7 & 8 W. 3. and is only now of temporal COgnizunce? ? As to 
this, we are all of opinion that this ſtatute has not taken away any 

eccleſiaſtical juriſdiction that was ſubſiiting before; but that, 
notwithſtanding, the ſpiritual court may proceed ta inflict cen- 
{ures for clandeſtine marriages. In the caſe of + Corey v. Pee- 
FER, 2 Vent. 222. a conſultation was granted, that was for teach- 
ing ſchool without a licence; 3 and ſuggeſted. the fiatuie of uni- 
formity, 13 Car. 2. which gives a penalty of 5 1. in ſuch cafe. 
2 Carth. 464. is contrary to Corey and Pepper; and in Matthews 
and Burdet no relolution ; but in the caſe of teaching tchool 
without a licence, the 51. is inflicted as a puniſhment for the 
{ame offence; but in the preſent, caſe the 10 l. is not inflicted as 
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Canons, 


a puniſhment for the cence of clandeſtine marriages, but col. 
laterally for the better ſecuring the revenue of the crown, and 


therefore it does not contradict the maxim nemo debet his puntr! 


pro uno delicto; for the proſecution upon the ſtatute is as the 
ſtatute de articulis cler1 mentions it, diverſo intuitu ventilatur ; 
in which caſe the eccleſiaſtical juriſdiction is not taken away; 
and even in acts of parliament a double puniſhment is inflicted 
diverſo intuitu, as in the ſtatute of 18 Eliz. concerning the re— 


| puted fathers of baſtards, the offender may be puniſhed for the 


crime, and allo may be proceeded againſt to indemnity the pa- 


rin. The arg ument generally uſed whe n the temporal power 
has ann xd = pus üthment to ſuch an oFence, that the ſpiritual 
juriſdict! In is taken aw aV, 1s 3, that their D ogecdings are Hh 
lute animz  ; "og thofe are /meer words; for the procceding is 
really to puniſh the oſfender/ for the c::me, and to have effect as 
fuch, Beſides, it may be argued, that marrying wi ho! ut pub- 


liſhing banns is confirmed by 20 of parliament: for the ſtatute 
P 5 


of unitormity confirms the rubrick, and this is tHerein containdd. 


Suppoſing this pecuniary penalty in the ſtat. 7 & 8 W. 3. would 
have taken away the eccletiaſtical juriſdiction in this reſpect, yet 
it is conſiderable whether this act of parliament thall repeal 2 
power given them by a former act of parliament ; for in this 
act of 8 W. 3. there are no negative words, fo both the acts 
may ſtand together. There 1s no notice taken of this ſtatute or 
8 W. 3. of the act of uniformity. Upon the whole, we are of 
opinion that the eccleſiaſtical court has a juriſdiction to proceed 
to impoſe eccleſiaſtical cenſures upon any perſons marrying with- 
out publiſhing banns or licence; therefore the prohibition muſt 
ſtand as to the plaintiff's not being married between the hours 
of 8 & 12, that being ſingly enjoin ed by the canons of 1603; 
and that a conſultation is awarded as to the reſidue. It is ne- 
ceflary to grant a prohibition as to that; for the aſi: 
jadge may make it a clandeſtine marriage ſingly upon that point, 
viz. not marrying between the hours of 8 & 12 


For more of Canons in general, fee Drerogative _ e) 
Prohibition, and other proper titles. 


Certainty in Pleadings, 


(A) Requiſite in what Caſes. 


LEADINGS F every flatute, grant, pardon, cuſtom, &c. 

in which is exception, ne, condition, or thing amounts 

ing 6% it, theſe ſhall be pleaded _ ly. Br, Pleading, pl. 124- 
Citcs 8 H. . 


2. Plea 


Certainty in Pleadings. 


2. Plea in abatement of the writ ſhall be certain 79 eVery Common 
intent; per Juin & Gaſcoign. And it is faid elſewhere that plea 
in bar ſuffices, if it be good, e one commen intent; but declaraticn 
ſhall be good to every intent. Br. Prefentation, pl. 32. cites 14 
H. 6. 

3. In entry in nature of afſiſc, the tenant 7 ud that J. N. was 
ſciſed and infeoffed him, and after difſciſed bim, and 1 -&; bi the 
plaintiff; upon which the tenant entered. Ihe demandant ſoid, 
that fine vas levied between him and this ſame F. N. of the fame 
land, by which J. N. ac knowledged to 1 Kc. ee which june 


the tenant had mithing of the ferffineit of J. N. and did nat tra- 
wiſe the dliſſiiſin nor the feoff ment; and held only argument to prove 
that the tenant _— the demandant; w hereupon he fe % that 


the fine was levied as above, by aueh * was ſeiſed till by the tenant 
d:/Jeifed, . Ye that the tenant any thing had of the fern ent of 
J. N. before the fine. Velverton ſud J. N. inf-offed him before 
the fine, priſt, and ſo to itiue. Br. Traverſe per, &c. pl. 86. 
cites 22 1% | | 

4. In aſſiſe of rent the plaintiff made title ts the rent by agrre- 
ment made to P. by 2ohich the party g. ranted the rent cit of "the manner 
of B. to be paid a it S. dazed the d. ty year and place av dr; 
where three places were nained ; and by the beſt opinion the plead- 
ing is not good, for the 1 Quod nota. Br. Plead- 
ings, pl. 156. ei tes 32 H. 15. 

5. In annuity of 10s. the plaintiff counted by vr file nu. The 
dofendant faid that he held the advgwſon of B. « of hun by the los. 
eie is the * {aine rent now in domsa d; judgment of the writ, and 
he was put to anſwer over; for it is only argument. Br. Tra- 
verſe pe pL 22, cites 33 H. 6. 27. 

6. In ae e quod 3 lat the 1 2 nt plrade 4 a retea/e of {he de- 
mandant by name, c all the land which he had of. the g 5 by ne R. 
He * 0 aver of what [and R. was {erfed, and rele, red, &c. 
Br. Fleadings, pL 92. Cites 2 E. 4. 2 

7. Hut where a man rele: aſes all bis. right in 3 acres in B. called 
G. which heretcfore were H.'s, there he n ied not plead ſuch ave;'- 


ment; for he has given the land a name, and therefore there the 


releaſe won ugh the 2 was never H. J; and 10 a diver/ity 
betnveen generalty and pee! ty. Ibid. 


8. If in af 2 5 


Ne olhce is wid by 57974 gnalion, &c. but ie ſuf- 


9 
need not fiy th it t 
ficient to fay that the pre voided, and A. B. was admitted by the 
Q 


juſtices of bank. Br. Pleadings, pl. 122. cites 8 E. 4. 22. 
9. If a man be bound upon condition to ſuffer Fe N. to enjoy all 


on office a man pleads awmittance t9 the Mee, he 


the lands which one "7 had, he need u. t þ 20 how much the lands 


were; for he cannot have notice thereof. But where I am 
bound upon condition 25 if, A. of all my lands which vere 
J. N's. there I muſt ſhew how much the lands were. Per Yel- 
verton, if you be bound to deliver to W. N. all the money in 
your purſe, you ſhall ſhew _ much; for you had the belt no- 


tice. Br, Conditions, pl. 73. cites 9 E. 4. 15. 


3 | 0 5 10. In 


4 
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Rr. Fiead- 
dings, pl. :6, 
cites S. & 


n 'Y 
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Br. Lieu, pl. 
32. tes 
S. CG 

® In Pr. it 
is as he: E 
(ſpeere; 
but in the 
edit. 1586. 
it is J 91 re) 
though in 
the year- 


Certainty in Pleadings. 


10. In treſpaſs he who pleads depe/ition of an abbet plaintiff, 
after the laſt continuance, ſhall ſhew before whon:, &. Quod 
nota bene; * it ſhall be written to him to try it; and in debt 
brought againtt | executors, who plead refuſal, he was compelled 
to „etui before whom, who ſaid before his own commiſſary, for 
it was the archbiſhop of Canterbury, and then well. Br. Plead- 


ings, pl. 37. cites 9 E. 4. 24 & 24- 


11. Debt gen an e upon condition that F the defen- 
dant Ges reicaſe, ſet ever and avoid the wages of a ſpeere of Callice 
of 18d, per deen, at the 2 iure of the e of Callie, by fuch 
a day, that then, &c. and 5 ud that at D. in the county of Kent, at 
the pleaſure of the lerd Haſtings, [eeUE1:6 ut, & c. he ſet over, &c. 
before the 4. 5 &c. Jenny "Gil he Dall ſhew qwhere Callice was. 
And per Littleton J. it a4 man 80 Sound to make ment of the 
mauer F D. and pleads that he ma 


books of the dere the manor 15; rn it cannot bs made but upon the land, 


tewvcra! edi- 
tions it is 


ings, pl. 31. cites 15, KE. 4. 14. 


{frrere) ; but it being added in the jear- books (and for 2 valets) it ſeems it ſhould be (ſquire.) 


Br. Lieu, 
pi. 38. cites 
S. C. 


Br. Lieu, 
pl. 32. cites 
S. G 


[827] 
F. Br. 
3 by ps 
63. (bis) 


c 3E. 


4. 21. 


12. Contra if he be bound to releaſe, there he need not ic 


where the manor or land is, but he D he at what place he 
releaſed by reaſon of the viſne. Er. Pleadings, ol. 31. Cites 


15 E. 4. 14. 


13. And if I am bound 25 0 leaſe of the manzr, or grant 
the office of parker/bip, it is ſufficient for me to /ay, that I leaſed 
er granted at ſuch a place, but it is not material where the manor 
or office is; per Þrian, Ibid, 

14. Treſpaſs 4 10 acres 5f wheat z per Pigot, it ſhould be 10 
acres /own with wheat; per Cateſby, it is called 10 acres of 
wheat vulgarly, and to well; to w . it was not anſwered; 
quære. Br. Pleadings, pl. 107. cites 17 E. 4. 1. 

15. Li debt ow buying of a a harſe, that 1 did nat buy is no plea; 
for it is only nihil de bet argumentatively. Br. Traveric per, &c. 
pl. 275. cites 22 E. 4. 29. 

16. Note, it is ſaid, that a return and a declaration Hl be 
certain 25 every ! intent, and therefore becauſe he returned reſcous 


made at . 7 MH. 6 cormmauntd of N. aiicdl did net ſhea the place of 


;mmand, the return is ill, and the ſheriff was amerced; be? it 
is ſaid elſewhere, that a bar is good if it be good to a common 
—_ ; note the diverſity. Br, Count, pl. 58. cites 3 H. 7. 11. 

In treſprſe of grods the defendant pleaded, that the place was 
þis Freebold, und that he tool the goods there damage feaſant ; the 
defendant was forced 2% et down the land in certain, becauſe he 
made title to the goods; /5 it he makes tle to the land by l 
ment; but etherxciſe if he pleads merely his freehold, Heat 
Max. 64. cites 5 H. 7. 28. 

12, Note, where a man pleads, that the iateſtate had goods 
moveable in ſeverul dizceſer, he ought to ſhea in what place, and 
what goods they are, ſo that the court may adjudge whether they 


are goods moveable or not, and ſhall not ſtay till the mat- 


ter be traverſed, and then to ſhew it in the rejoinder; per Rede, 
5 Fincux, 


2 ge the feoffm ent, - 4 ſhall De 
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Fincux, and Brian, but Keble, ſerjeant, contra. Br. Pleadings, 
ad 165. cites 10 H. 7. 19. 
In treſpaſs, the defendant ifi fed the detoining of the goods in 
We by accord of the plaint , wwho was indebted to him in 101. and 
good, without hewwing the cauſe of the debt, Br. Pleadings, pl. 44. 
cites 21 Ik 7. $3. 

20. Error was aſſigned, becauſe it was pleaded that the defendant, 
at the will of We eſtminſter, in the county of Middleſex, releaſed, &c. 
and after ſhewed at another time another thi, ag by be An the vill of 
4 e/Iminſler, and did not ſay afereſaid, nor in what county, and the 
juſtices held, that it ſhall be intended in the ſame vill and county, 
becauſe it was mentioned in the record before. Pr. Pleadings, 
pl. 49. cites 21 H. 7. 30. 5 

21. A. lets d houſe to B. with ſeveral uten/:!; to B. for years, 
rendering rent; the rent is arrear; A brings debt for this rent, 
and counts upon this Rule, and does 5 ot ſheww in this count, the 
certainty of what the Men s were; yet it is good. 80 adjudged 
and aflirmed in error. The rent in this cate ifiues only out of 
the houſe. Jenk. 196. pl. 3. 

22. General . though 1 in matters of fact, is difallowed 
as a covenant to maze an eſtate by the advice of J. S. he mult ſbew 
«hat advice he gave, Hob. 295. by Hobart Ch. J. cites 26 H. 
8. 1. and 36 8 

23. A plea in bar 1s either to force the plaintiff to make a re- 
plication, or to compel him to come to an iſſue, and therefore 
necd not ſhew every thing certainly, for, peradventure, an ifſue 
may not be joined th * but upon the replication. Arg. 
Pl. C. a E. 6. | | 

24. There be 3 kind 5 certainties; iſt, To a common intent, 
and that js ſuficient in bar, which is to defend the party and 
excuſe him. 2dly, A certain intent in general, as in counts, re- 
plications, and other pleadings of the plaintiff, that is, to con- 
vince the defendant, and fo indictments, Oe. 3dly, A certain 
intent in every particular, as in eſtoppels. Co. Litt. 303. a. 

25. Debt upon bond conditioned, hat the cbligee, on the 18th 
day of Auguſt, 4 Jac. "omg. go from Av ate in London, to the Fa- 
F church of Stow-mareet iu Suffelt, within 2.4 hours, The plaintiff 

wed, that he went from Aldgate to the ſaid place, [within 
the time,] but becauſe he did "ls Zero in his declaration, in 
what ward Aldgate was, it was held not good. Godb. 160. 
pl. 223. Mich. 7 Jac. B. R. Croſſe v. Cation. 

26. A condition that the obligee ſhould enjoy an Mee according to a 
grant of letters patents, he mult not plead the letters patents in 
hc verba, but muſt hee the effet of them, and the enjoying ac- 
cordingly. Hob. 295. per Hobart Ch. J. Arg. Mich. 15 Jac. 

27. An affumpſit to pay a ſum pro diverſcs mercimonits venditis is 
good without mentioning the particular wares in the declaration 
but an indebitatus aſſiampſit is not good, without ſome general or ſpe- 
cial confeder ation mentioned in the declaration. Jenk. 196. pl. 3. 

28. The law requires truth and convenient certainty in counts 
and pleadings; tus certainty ought te be ſhewn by him, who in in- 

| ternament 


3 


Kelw. 153. 
b. pl. 2. 

Mich. 1 H. 
8. Falter v. 
Noka, S. C. 
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nat diverſa gencra apparatuwn were too uncertain 


it Was agreed, k 

of themſelves; but being referred to a cheſt wherein they lav, 
they were reduced to tuihcient certainty; but becauſe 2 cc; 
were mentioned beer, and the apparel <cas alleged to be in ciſta price 
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the declaration was incertain; and Jerman }. 
14 


ſignifies cattle of ſeveral 158 805 3 15 too 1 to declare 
TY 7 - ? q o 
upon. But by Roll Ch. J. to which Nicholas and Aſk agrecd, 
where the thing itſelt is in eee for Which the action 13 
. TS Fg. 3 
brought, 1 in trover, there it cus cht to be Particulariy name 


* 0 th 


By here the adieu 1s roug ht for damages; nd fo t! 8 
as affirmed. Sty. 170. Mich. . Bre a v. Broo! 
31. Treſpaſs quare clauſum fregit, & arvores fſuccid: had valen- 
4! ws 5 3 my —— the plaintiſf prayed judgment st 
the breaking his cloſe, but as to the cutting the trees, deln 
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5 
intelt, [tc lor p rformance of cov 
was poſſeſſed of a 45 fe &c. 405 that he aſſigned 
tlie inteſtate, reſeruiug a Ve arly rent,” an 
fag get. c Very yea 


7 
r 
— wg A + _ 4. + - & A i vw = > 1. * % IS a +> 
replied, that he had not 200 faggot every year of the inteftate, 


os 


4 


but that 8 Jaggets Were due ts him from the 2 25 te, and ibi 
the defendent after the deoth of the inteſtate for four years; 8 


2 de mur rer, 155 adminiſtratrix had judgment; bee 4 the plain 


1110 
tiff did 1:97 ſet forth he many Jeggots avere due in the lifetime 9 of the 


ente/iate, and Low many aft er his deut- 3 for P erhaps the detendant 
had ſeveral matters to plead, viz. one diſtinct matter as to thoſe 
not received by the ph tit in the inteſtate's life, and _ er A 
to thoſe not reccived after his death. Lutw. 334. 338. Patch. 
4 Jac. 2. Tuckerman v. Tuckerman. 

34. In ie and treſpaſs which are general, the law allows the 
gencral plca of /iberum tenementum, and that is the common bar; 
but it will not do where there is a ſpecial aſſignment; but the 
1c of it is to inforce the plaintiff to make his charge certain, 


and it is only a favourable plca; for che plaintiff may have 4 


title, 
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title, of 1: ale ſuppoſe, con! iſten nt with the plea; ſo if he has 
ſuch a ſpecial title, that plæa aflords him an opportunity of 
men ing .I, nd! liberum tenementum 18 trave 1 1D! e 4d belides, 


if the plaintiff has any other pica, he may. come with a bene ct 


werum eſt, t hat it is the defendant's liberum tenementum „ and 
ſhew his ana cauſe of action; fo where the defendant pleads 
Iherum tenementum, he gives a plea traveriablez per Powell 
J. 12 Med. 508. Paſch. 13 W. 3. in caſe of Pell v. Garliek. 

35. Caſe for theſe words, you are a hire, and a perjured 
10e per quod ſhe 4% He marriage. The words being not 
ackionable, but in reſpect of ſmecial loſs, therefore that ought to 
- ſhewwed certainty, for it is iſſuable. For where the Inrging of 


6rticular damage is the gift ot 125 action, it ought to be laid 
ſpecially and certainly, that the defendant may have an opportu- 
rity of traverſing it; and there is no caſe where the laying of par- 


ticular damage 18 neceſſary £0 the maintenance of the action, but 


„ mult be laid certainly, and the opinion in Hetley g. » long 
ince exploded 3 /ecus, zor the dne 1, mages are 15“ the 
it of the action, but only 271 4 54 1001. Et guer” 12 tha kin 
per billam. 12 Mod. 595. Mich. 13 W. 3. Welk. 


lerkſon. 8 

36. In covenant, a breach aifigned. ought to be poſitive and 
certain; as where the defend:nt covenanied that he would di, 
charge all duties and charges oy before Mich. And the plaintiff 


re 
Toned for breach, that he did nit dilcha rge all duties and charges 


for which the premiſes were OE whe ; exception was taken 
that no anſwer can be given to ſuch a particular charge. And 
ted Be ndl. 62. pl. 110. where 28 breach wal cod tene m. uu 
ine O in decoſu in di vreiſis partibiss fro /ectu reparat! uit, 
d bad for the uncertainty; and that he {io ud 1 a breach 
n the words of the covenant, was cited Ley. 246. 


„„ 42 
drecth) Wit 15 ! 


(1-9 Y +4 * g . 
52d adjorn itur. Comyns's Rep. 146. Patick. 5 Ann. C. B. Dum. 
; * 6 


14 


$ me! Ys Birch. 
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7 : 1 * * . 
(B) Intendment and Implication 
ry ; : T 1 5 2 
What ſhall be intende d, XC. 

1. IN annuity, t tho plamtic T. as dean of 5. counted upon pre- 
Jeription ag 7174 he Pa F904 o 2 41 ind a. lege a Jet JH, ai 8. and 

did not ſay if it be in the ce ty of N. where the ad Fon vas brought, 
ter in 2 county, neither is it alleged whether 5. be a vill or 


C? 


not, and yet w Il; per cur. tor it ihall be 2ntcraed in the ſame 
county avhere the action is brought. Br. Pleadings, pl. 61. cites 
39 H. 6. 13. | 

2. As in pracipe quod reddat i B. 2 rs not uſu 
the county aforeſaid, or in treſpaſs in B. for it (i all be en 
tlic ſame county. Ibid, 


3289 


13291 


2 Lutw. 

9. Ss Co 
but that is 
barely '- =” 


UC WOrdSe 


S. P. Bro 
Plcadings, 
pl. So. Cites 
§ E. 4. 138. 


bec aulc the 


*unty is expreſſed before in the Wit directed de the All, but centra ina plea; for there ny county 


13 
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Br. Lieu, pl. 52. cites 8. C, 


is expteſſed before, and therefore it ought to be expreſſed after B. 
Br. Lieu, &c. pl. 44+ cites 39 H. 6. 14. 


3. And alſs it ſhall be intended to be a will, if the defendant nor 
tenant does not plead that it is a hamlet, or that there is not any ſuch 
; Place, &c. Br. Pleadings, pl. 61. cites 39 H. 6. 13. 
* 2 4. And where a h, pleads that the obligation by which the 
Aces 5. C. plaintiff [defendant} was charged, was made 5y 2 ireſs at B. he 
need not [ay that B. is a vill, ner in what county B. is; for it ſhall 


be intended a vill in the ſame county. And "> Many agreed 
theſe cafes, and the court awarded that the defendant anſwer . 


over; quod nota. Ibid. 
5. Treſpaſs upon the caſe fer ſlepping 7 a gutter, The deſen. 
duant intitied himfeif by leaſe for years of a mid, end p: efcribed in lis 
leſſor, and his anceſt ors to ſtop for a time to repair the mill, and 
DL 330 J did net ſbeꝛu where the Leaſe was made, and by the reporter it ſl1all 
be intended where the mill ts, as of attorument, ſurrender, cr 
tender of money. Br. Lieu, pl. 45. cites 39 U. 5. 52. 
Br. Plead- 6. In 20r:7 ana a periff fer einbez Sling of a writ, he need not 
ing, pl. 105 · allege that be d Sheriff at the time of the embezzling. Br. Action 
vites 5. C. Sir le Caf, it E. - 
ur le Caſe, pl. 190. cites 21 E. 4. 22. 
7. So in BY againſt a gacler upon eſcape, Ibid. 
8. The wearing of the froery againſt the ſlatute ſhall be intended 
| tobe where it was given. Br. Lieu, pl. 89. = Hen 7, 17: 
Br. Waſte, 9. Waſte by the prior FB. &c. 2 the diſi anherit 3 of the pi 


N. 144.8 and houſe of B. and did nt /ay of the 9757 aid pris nor 1 1 


e. aforeſuid, and yet well, per cur for it ſhall be intended the Pla: u- 
ziff. Br. Pleadings, pl. 163. cites 10 H. 7 


For more of Certainty in Pleadings in general, ſce tit. Amend- 
ment and Jeofaiſs; and ſce the * to the ſeveral 
titles throughout this work. : 


—— 
Fol. 394» 3: - . 

— rnd 

of certiorari 

is an oiginal 

writ, and 

iſſues ſome- 


; of LEG» 
B. K. and (A) Certiorari. Out of what Court it ought to 


G "San | 
= King iſſue; 3 and 10 worn ; Et e contra. 
would be 


— (1. TF the record be pleaded in a more baſe court than that in which 


which is in it is, the court may grant a certiorari. 4 H. 6. 23+] 
the treaſury 

or in C. B. or in any other court of record, or before the ſheriff and coronere, or of a record before 
commiſſioners, or before the eſcheator ; then the king may ſend that writ to any of the ſaid courts 01 
offices, to certify ſuch record before him in banco, or in the chancery, or before other juſtices, where 
the king pleaſes to have the ſame certified. F. N. B. 245. (A) 

Br. Failure de Record, pl. Jo Cites I, 0 .—1 itzh. Record, pl. 17. ci tes 5. C. 


[2. Io 


( 
1 
0 


Certiorari. 


[2. In an information in banco upon the ſlatute of recuſants, if the 
defendant pleads a convittion at the ſeſſion of peace in Midd!efex, and 
the plaintiff pleads nul tie! record, the common pleas will grant a 
certiorari 2% the juſiices of peace to certify them of the record, be- 
cauſe they ſhall be certified by the tenor of the record. Hill. 
14 Jac. banco, Pit Ax D FrLL, adjudged, though it was ob- 


jected that it ought to iflue out of chancery, and come by mitti- 


mus in banco. Hobart's Reports, 182. the /ame caſe; and tkere 
afterwards awarded 75 the jujiices of gact delivery, ] 


330 


Hob. 135. 
pl. 181. 
S. C. & S. P. 
heid accord- 
ingly; but 
if it were to 
certify the 
record itſeif, 
as upon a 
writ of er- 
ror, or a 
certiorari 
out of B. R. 


to a juſtice of peace, which removes the very record itſelf to hold plea upon, there it were otherwiſe, 
But it appeared after, that the pica was ot a conviction before the juſtices of gaol-delivery, and to the 
certiorari and all was void; but a certiorari was awarded de novo to the juſtices of ga0l-UeliVery. 


5 chancery. 


See Trial (E) . S. C. 


C3. So in conſpiracy in banco, upon an inaidtment before juſtices of C331] 


feace, if nul tiel record is pleaded, a certiorari ſhall iſſue out of 
bank, and then proceſs ſhall iſſue thereupon, till he hath done 
the one or the other, becauſe this is the more baſe court. 4 H. 
6. 23. b. + 19 H. 6. 19.] | 


* br. Faller 
de Record, 
pl. 3. cites 
8. 8s. 
In this caſe 
defendants 


have a day given them to bring in the record, and fail; the plaintiff has judgrfient ; this judgment was 
reverſed ; for the court of C. B. ought to have awarded a certiorari to the juſtices of peace, to certify 


whether they have ſuch a record; for they are an inferior court to the court of C. B. 


But in this 


caſe, where the court is ſuperior, or the juriſdictions equal, day is given to the defendant to have the 


record in court by a certain day. By the juſtices of both benches. 


Jenk. 114 pl. 23. 
+ Fitzh. Record, pl. 4. cites S. C. and Mich. 18 H. 6. 


4. Writ iſſued to the executors of the corners of N. out of the 
chancery, to ſend all their rolls which were ſuch a coroner's, 
and this ſeems to be by certiorari, and the rolls were certified in 
B. R. but Brook lays, it ſeems that hey fhall came firft inte the 

Br. Certiorari, pl. 9g. cites 43 Atl. 40. | 

5. Knivet Ch. J. denied J. S. to have writ to remove indict- 
ment out of the court of C. into B. R. for this court never 
aurites if they have nothing before them which may induce them to 
write, and therefore ſent them into chancery to have a writ to 
bring in the record and the body before them, Br. Certiorari, 
pl. 8. cites 41 Aſſ. 22. | | 

6. Treſpaſs in C. B. they are at iJue, which paſſed for the plain- 
ziff at the niſi prius, and the plea is withwut day by depaſition of 
king E. 4. before the day in bank, there the plaintiff may have a 
certiorari out of the ſame bank, to bring the record of niſi prius 
into bank, and then ſhall have re-ſummons or re-attachment, as 
his caſe lies, to have judgment againſt the defendant ; quod nota, 


* 
. 


Br. Certiorari, pl. 11. cites 10 E. 4. 13. 


Into B. R. by mittimus ; reſolved. Ld. Raym. Rep. 216. Paſch. 9 W. 3. Cuilliam v. 


Br. Record, pl. 24. cites S. C. 


2 Hawk. Pl. 
C. 290. cap. 
27. . . 
S. . and 
cite; 8. Co 


A record 
may oe te- 
moved into 
B. R. 2s 
well by cer- 
tiorati ca: ef 
B. R. as by 
certiorari cut 
of chancery, 
and removal 
Hardy. —— 


Ibid. Marg. ſays, the law is the ſame in C. B. and was ſo held by all the judges Hill, 8 & in W. 3. 


in C. B. 


7. Where the ſheriff returns mandavi ballivo talis libertatis, and 
it is alleged that there is no ſuch liberty there, certiorari may iſſue 
from the chancery to the treaſurer of the exchequer, to certify 
the roll of the liberties to the juſtices, &c. for there are all the 
liberties inrolled by the ſtat. W. 2. cap. 39. Br. Certiorari, 
pl. 13. cites 11 E. 4. 4. 

8. Certiorari 


Br. Retorn 
de Briet, pl, 
98. cites 
S. C. 


* 
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331 Certtorarf, 
Br. Peace, 8. Certiorari iſſued 75 a uſtic 8 peace who had taken recogniz ances 


EA. Deto make him certify it to N king. Br. Certiorari, pl. 10. cites 
Aa de 2 H. f. 1 

dies having 

a recognizance in his cuſtody, a certiorari may be directed te bis executor er adminiſiratir to certify it, 


2 Hawk. 15 . 25 2 27s 1. 2. 


S. C. cited 5 Debt CR: upon a Judgment in B. R. The defendant 
* * le. ded nul tiel record. The 7 faintiff in C. B. obtained a certicrart 


08. 4 
. cut £f the chan ery, 79 2 ud the record thither, which by mittiimus 


. Was | Baka 
oudted. = might be Sent in C. B. It was doubted whether ſuch certiorari 


e Fi was allowable, becauſe the records of B. R. ſhall not be removed 
. — . 
out of that court in any other court, the pleas there being 


pl. 4+ pay 
Se Ei coram rege. Divers precedents were ſhewed, where ſuch re- 


oy 6 we: cords by mittimus were ſent out of that court into C. B. and 

Ubrum. upon vicw of the precedents che court was of opinion, that the 
courſe of ſending them by mittimus was well allowable ; ſed ad- 
jornatur. Cro. C. 297. pl. 7. Hill. 8 Car. B. R. Lutterel v. 
Lea. | | 

Lev, 222. 10. In debt brought in Bri/7:l upon a bond, the defendant pleads 


S.Q.&S. - Wea, 
Þ ere in bar a judgment in B. R. upon the ſame bond, and the plaintiff 
replies nul tel record, and thereupon iſue is joined, quod habetur 


by the re- 
Peter. tale rccordum. Lie court was of opinion in another term, that 


Side 3292 the record in B. R. might have been certified to Briſtol by cer- 


330. pl. Its 
S. C. and in tiorari and mittimus. Saund. 97. 99. Mich. 19 Car. Pitt v. 


a nota there Knight. 
ſays, the | 
ſending the record is by certiorar! * mit ii mus out o chancery to the inferior court, and 


tnen it being under the great ical is pieadadle the 
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on þ ſays 8. A fine was imp:/ed on the ſheriffs of London and Middleſex, 
r Lak me — t . » > 5 4% * ; * 5 ' — PF. A = 3 " Be 
mas Frog by the juſtices of peace of the county, ard efireated into the ex 


done in SIR 
Tuonas tified into B. R. the court would not ſuffer the return to be filed; 
N becauſe the fine being e eſtrcated, the order was executed, at leaſt 
fh-riff of 
Hertford- that would be to antici; pate the judgment of the exchequer, where 
- » 1 Sotanry the whole matter may be properly determined. 2 Jo. 169. Mich. 

33 Car. 2. B. R. The caſc of the merit of London and Mid- 


the cauſes of. 


impoſi g it dleſex. 
were con- 
ſider-d ard determined by the barons. 


2 Hawk. Pl. . Two juſtices tendered the oaths 2ppointed by the ſtatute 
xs ty” _g 1 Will. 3. cap. 8. to Dr. Sande, which he refuſing, it was cer- 
ſays that it tiſicd to the judge of aſſiſe, and by him into the exchequer, ac- 
4 that cording to the ſtztute 7 & 8 W. 3. cap. 27. A certiorari was 
ee iy þ d to remove this convidin of recuſancy into B. R. but Holt 
never grant Ch. J. ſaid it could not be granted, becauſe it would evade the 
a certorzri ſtatute; for when it is in B. R. it cannot be ſent back again, 
for a convic- 1 3 . | - 

rim of recu- and the party cannot be proceeded againſt here; and faid that 


farcy pen the caſe of the duke of Vork, who was preſented upon the ita- 


uu tute 3 Jac. 1. cap. 4. at tlie qu. ater-lelhous ſor not coming to 
| church, 


chequer on a mandate from the chief baron, and this being cer- 


in part, and 10 as it was not proper for B. R. to intermeddle; for 


rar! 

cap. 
julti 
ſtatu 

5 fore 

by 4 
ſame 
COUn 
grant 
ment: 

Were 


indica 
murde: 
th 0 ugh 
time of 
laid, t] 

Vo. 


Certforari, 


church, was the only cauſe wherein it ever was done. 
145. pl. 5. Paſch. 10 W. 3. B. R. Dr. Sand's caſe. 


1 Salk. 


33 
5 2 
ſeliions, be- 
cauſe by the 
ſtatute, ſuch 


- . . ” N " bd 75 _ 
convictions are to be removed into the exchequer, and from thence proceſs is to be awarded upon 


them. 
thither, leſt the ſtatute ihould be evaded. 


(B) To what Court it may be granted. 


s f ; 7 3 8 my 

. F mditments are taken in Pembrgbe/hire, or Brecknock- 
pe ja I_ w * . "Ay -e * 7 / * , 2 

ſhire in Wales, Bre the-jufices of the great ſefſrons there, 


. . | BE c EE Ds > 3 
2 certiorari may be granted out of the king's bench, to the fai 
4 


— 


juſtices to remove thote indictments, becauſe theſe are but th 
declarations of the king, which he may remove where he pleaſes 
Mich. 15 Jac. B. R. a certiorari was granted for the indictmen 
of one CoLL1xs, and, one BARTLET, and one R J. Cary, bu 


( Un ere 


the attorney- general, a new certiorari was granted. a 
indict- 


how the court of king's bench may proceed upon theſe 
ments.) | ES 


the clerk of the crown inf rm-d the court. 2 Hawk. 
to be ſettle, that ſuch a ceriiorart dies to remove any indictn 
either at the grand- ſeſſions, ; but it is faid 
to remove an appeal from Waies; neither 
iadictment of telony from thencs, for ſuch indict. he 
crimes are, Neither do 1 find it a» in what manner B. K. 
moved from Wales; but it is ſaid, that an intimen 
Englich county, by force of 26 H. 8. E rced, that this Ratute extends not 


* . - 1 
4 Mu 4 ——— 4 " 
Or at the 1£1113nsS of the peace 


dath it em to 


— 


* 2 115 > ww 
Ss 1 1e. — 
F 


2. Trin. 16 B. R. it was argued by Jenkins, that a certio- 
tari does not lic, by reaſon of the fatute , 27 H. 8. & 34 H. 8. 
cap. by which abſolute power in the aflirmative is given to the 
juitices there; but notwithſtanding this, per totam -uriam, thoſe 
ſtatutes bind not the bing, but he may ſue where he pleaſes; and there- 
fore it was ordered, that a return of the ſaid writ thould be made 
by a day, and the clerks ſaid there were many precedents of the 
ſame nature, and upon ſome of them the trial had been in the 
county next adjoining. Mich. 13 Car. B. R. a certiorari was 
granted in the caſe of one Evans, and others, to remove indict- 
ments of murder taken within one of the 4 new counties, which 
were counties marchers. ] | 

couſd not be got to appear. The coutt granted a certiorari, and the indictments were 


B. R. and ordertd the trial to in Shropſhire, _ Lat. 12. Hill. 1 Car. Herbert 
caſe. | : a 


| 
— — 


I3. Mich. 9 Car. B. R. A certiorari was granted #9 remon: 

indiel ments of one CHEDLE, and others, of petit treaſon, for 

murder of SIR Richaxp BUuLKLY, which were taken in Augl“ 

though this be in North-Wales, and a county of itſelf, at 

ume of the making of the [ſtatute of Rutland. And the cour! 

laid, that although they were not yet reſelved that it could be tried 
Vol. IV. 5 d : 


Put the court of E. R. cannot proceed upon them, and therefore will not futter them to come 


* Cro. |; 
484. pl. Is 
Trin. 16 

j ate Bo Ro 
dir ſohn 
Carew's 
Cale, a cer- 
tiorari Was 
granted to 
ren ve in- 
dictments of 
riots taken 
in Wales, 
there being 
divers prece- 
dents to that 
purpoſe, as 


Pl. C. 287. cap. 27. f. 25. ſays, it ſeems 
1ent taken in Wales for 2 crime not capital, 
that it has never been granted 
be clearly ſettled, that it lies to remove an 
s are never quaihed, as ind1Etments for inferior 
mal proceed + on any ind:Qment re. 
t of felony ſo removed may be tried in the next 


to appeals. 
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26 H. 8. yhe next Engliſh county, yet they had power to remove the in- 
FI— ditments, to fee whether the indictments are good, and to * 
quaſh them if they are not good, ud if they are good, to remand 
cap. 6. al- them back again by mittimus, by force of a ſtatute made tempore 
lows that H. 8. and Juſtice Jones ſaid, that in the 31 & 32 Eliz. upon the 
N ſame reaſon a certiorari was granted in banco regis, to remove an. 
counties indictment taken in Caernarvan, although they were not reſolved 
rext adjoin- that it could be tried in the next county. But after there were 
be i not ſeveral arguments made at the bar, whether the certiorari lies or 
any mention not; and it was not reſolved in the end, but the partes tried it in 


Fol. 395. 


therein of He proper county. | 2 or | | 


appeals; and | 

For this reaſon certioraries have been granted to remove indictments out of the grand ſeſſions, but 
never writs of appeal. — Cro. C. 331. pl. 16. S. C. Dubitatur, and appointed to be argued, whe- 
ther a certiorari was grantable. S. C. of Chedley, and alfo of Soutley v. Price, cited Vent. 93. 
Trin. 22 Car. 2. B. R. Anon. Where 2 certiorari was granted to remove an indictment of man- 
laughter out of Wales; and ordered that the profecutor ſhould be bound by recognizance, to prefer 
an indictment in the next Engliſh county; but the court at firſt doubted whether they might grant it, 


in regard it could not be tried in an Engliſh county; but an indictment might have been found thereof 


in an Engliſh county, and that might be tried by 26 H. S. cap. 6. dame caſes cited Vent. 146. 
Trin. 23 Car. 2. B. R. in Morris s cafe, and tays that in Chealey's cafe, a certiorari was granted, as 


was likewiſe in the principal caſe to remove the indictment found in Angleſey, which was afterwards 


tried in the next Engliſh county; and the court held, that fo it might be in the principal cafe of Mor- 
ris, who ws indicted for murder in Denbigh, and a ce:tiorati to remove it into B. R. in order to try 
it in the next Engliſh county. ; 


It 15 the [A. If a certiorari be directed % the juſtices of peace in the county 


conſtant ay 3 
practice to cf Durham, to certify an indiment taken there before them, they 


grant certio- Ought to return it. Mich. 10.Car. B. R. CLarK's caſe, where 


raries into they returned that it was a county palatine by preſcription, and 
the coun- g | 
ties palatine the court adviſed thereupon.] 


of Durham 
and Lancafter, which yet had original juriſdiction, and the ſame ccurts among themſelves z per Holt 
Ch. J. Ld. Raym. Rep. 581. Irin. 12 W. 3. obliter. 


1334 C5. LS⸗] 11 Car. B. R. in one Stursox's caſe, a certiorari 


with a pain was granted to Durham, 20 remove an indiftment f 


barretry there taken, before the juſtices of the peace; for they 
were made juſtices by ſtatute. ] - | | 
+ Cro. C. [6. A certiorari lies to the juſtices of peace Tvithin the cinque 
* "oe 3˙ ports, Ig certify an indiftment F ſodomy taken before them; becauſe 
eaſe. S. C. this is made felony of late time, of which they cannot hold plca 


& ibid 264. there, without a charter of late time. Trin. 8 Car. B. R. Hoy- 


* STILL T T1LDEN's caſe refolved; and the indictment taken in 


awarded z Sandwich removed accordingly, and tried thereupon, and found 
- rag not guilty. Mich. 8 Car. B. R. 4 DucpaLE's caſe, fuch a cer- 
torari di- 1611 ; 5 * hk 
r-Gied to ne tiorari was granted, and the indictment taken at Dover remove 
mayor and accordingly.) | 

gurats; and | 
1bid. 291. pl. 1. S. C. the record was removed into B. R. and the defendant tried there and ac- 
quitted. | : 

t Cro. C. 253. at the end, pl. 3. cites Ringden's caſe. Mich. 8 Car. and ſeems to intend 8. C. 
where a certiorari was prayed to the mayor and juſtices of Dover, being within the cinque-ports in 2 
like caſe ; but it was objected that it ſhould be direfted to the lord warden of cinque ports, as other pro- 
ceſs uſually is; but upon debate, all the court agreed that it ſhould be immediately directed t0 the 
guſtiges, before whom the indictment was; for they hold plea of it as juſtices of peace, by virtue of 
their commillions, and not by their ancient charters of preſcription, which was awarded acco:dinglye 


zcalon 


—2 Hawk. tl. C. 236, 287. cap. 27. 1, 24. cites the principal caſe of Roll, and 1ays that bye 
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rezſon there given, it ſeems to be implied that Roll's opinion was, that indict ments in ſuch courts, of 
crimes whereof they have juriſdiction, are not removeable; but favs that other books there cited by 
him ſeem to ſpeak generally of all indictments ; and to lay it down as a rule, that the privilege of the 
courts of the cinque- ports uſed time out of mind, that the king's writ does not run there, is to be 


intended only of civil cauſes between party and party. 


7. The plaintiff ſet forth, that his father and he are jointly 
ſ-iſed for life of the lordihip of Barrington in the county palatine 
of Durham, and that the defendant ſues his father for thoſe lands 
before the chancellor of Durham; and for that it was informed 
that the plaintiff dave!ls in Ratclif” in the county of Middleſex, and 
that the plaintiff's father is an old diſeaſed man, and net able 10 
follow his fuit ; therefore a certiorari is granted, directed 79 e 
chancellor of Durham, to certify into this court the whole matter 
depending before him. Cary's Rep. 68, G9. cites 2 Eliz. fol. 200. 
Hilton v. Lawſon. | | 

8. The Regiſter makes mention of a certiorari to remove a 
record taken at Galice, Cro. C. 484. pl. 1. Trin. 16 Jac. B. R. 

9. Where judgment is given before the ſheriff, and the tenant has 
no go2ds, We. in that county, he may have a certiorari to remove 
the record into B. R. and there have execution; for that is not 
placitum. 2 Inſt. 23. ad finem. 

10. If there be an indictment for a forcible detainer upon the 8 
H. 6. before juſtices of the peace in the county palatine of Che/ter, it 
may by certiorari be removed in B. R. for the juſtices of peace 
there, being made by letters patents, their proceedings, quatenus 
jaſtices of peace, muſt be ſubject to B. R. per Bacon, and a cer- 
tiorari awarded accordingly ; and the indictment being returned, 
was quaſhed. All. 49. Hill. 23 Car. The King v. Simmons. 

11. A certiorari was denied to remove. an order of feſſians for 
chuſing one conſtable, becauſe if it had been granted, it might have 
prevented juſtice being done by the juſtices of peace, but bid 
them appeal to the juſtices of aſſiſe; but a writ was granted to 
compel the conitable to be ſworn. Sty. 126g 127. Trin. 24 Car. 
B. R. Anon. | . 2 

12. By the ſtatute 15 Car. 2. cap. 17. it is enacted, That there 
/all be certain commiſſianers, h9 ſhall have power to receive Clunmns 
concerning the fens in the counties of Cambridge, Huntingdon, &. 
and to ſettle their bounds, and make and return their decrees into the 
petty-bag in chancery. After conſideration of the ſtatute, it was 
reſolved, that no certiorari ſhall be granted, and if any be, there 
ihall be a procedendo ; for it is a new judicature, and abſolute in 
the commiſſioners by this new law, with which this court has nothing 
40 do if they proceed according to the ſtatute ; but if not then all is 
void, et coram non judice, and the parties are at liberty to ex- 
amine it in an action at common law. Sid. 296. pl. 20. Trin. 
18 Car. 2. B. R. Ball v. Parteridge. 

13. The queſtion was, whether a certiorari lay to Winchel/ea, 

eing one of the cinque-ports, for a record made there, whereby 
they had taxed the foreign, and which they inſiſted was made 
tor the preſervation of the corporation, and to raiſe ammunition 
to provide againſt iuyaſion of foreigners ; and that breve domini 

| F & | regis 


It was ſaid 
by one of 
the clerks of 
the crown, 
that a cer- 
tiorari had 
many times 
been returu- 
ed from 
Durham. 
Lat. 160. 
Trin. 2 
Car. in Job- 
ſon's caſe. 


FA 
2 
Gy 
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2 Lev. $5, 
he Kine 
v. tne Cor- 
poration of 
Wi rchei'ea, 
S. C. and 


the return 


=__ CTCertiorari. 


acjudgedin- regis non currit to tlie cinque-ports. The counſel that argued 


r 1h againſt the certiorari, confeſſled that in matters which concerned 
is not meze- the king's revenue, or in matters criminal, or where the liberty 


I civil be- of a ſubject is concerned, a certiorari would lie; but that this 


Wen PHY caſe was none of thoſe, and that t! hey had always liberty of taxing 


and party, 
but between the foreign for defence of the corporation in time of war, eſpe— 


the 1% 2k cially when in danger of foreign invaſion. Hale Ch. ]. fad they 
3 * ought to ſhew ſome jurifdiction, to which the party, if injured, 
might appeal, otherwiſe the corporation will be party and judges, 


and tax the land of the foreign to what value they pleate z and 
faid there were 3 forts of ſuits; 1it, Between: party and party, 


and there you malt return that you have jurifd: ction. 2uly, Mat- 
ters of the crown; and al, Matters of a middle Nature, as 
a the king and his ſubjee ks are both concerned, as in this 
caſe ; ſed curia adviſare vult. Freem. Rep. 99. pl. 111. Paſch. 
7 B. R., Winchelſea Ports caſe. 

A tertiorari 14. A rule of court was made that no certiorari ſhould g0 72 


neh our of ie eien of Ely without motion in court, or ſigning of it by a. 


*: D Sa #3 8 . : 4 K 83 
e judge in his chamber. 3 Mod. 229. Irin. 4 Jac. 2. B. R. in a 
and to any Ita. i 
franchiſe i a 1 
which hath cenuſance of pleas, and which is more than a bare franchiſe tenere placita ; per cur, 


1 Salk. 148. . Hill. 1 Ann. B. N. Croſs v. N — 12 Mod. 643. Hill. 13 W. 3. S. C. 
& 8. P. Acc Aingly. a J Salk. 7 JJ. pl. & » 8. 3 8 . P. 7 Mo 'd, 13 38. 8. . & 8 P. admitted. 
2 Ld. Raym. Rep. 8 36. S. C. & S. P. accordingly, and ſo a judgment given in the court of the 


biſhop of Ely was reveiicde 


15. The court denied to grant a certiorari to the Od Baily, 
ſaying they never do it, becauſe the judges ſit there; yet quære 
how B. R. can legally take conuſance of proceedings there with- 
out 2 certiorari, the Old Baily being another court, and poſ- 
ſeſſed of their own records till removed by certiorari, Xe. Cumb, 
319. Hill. 6 W. 3. B. R. Monger's caſe. 

16. A motion was made for a certiorari to remove an indict- 
ment of barretry found at the ſeſſions of gaol-delivery; and one 
NuRsE's CASE was cited, wherein ſuch a motion was granted. 

But per cur. it is never granted to remove an indictmeut found be- 
fere juſtices of gacledelivery without ſome ſpecial cauſe. So it is 
of the O!d Baily; and if ſuch certiorari ſhould be granted, and 
the cauſe ſuggeſted {hould afterwards appear falſe, a procedendo 
ſhould be awarded. 1 Salk. 144. pl. 2. Paſch. 9 W. 3. B. R. 
Anon. | 

17. Indictment in the grand ſeſſions of Wales, and certiorari 
granted to remove it, at the prayer of the defendant; and now a 
ſuperſedeas was pray cd to the writ, becauſe a certiorari does not 
lie into Wales ; or if it does, it is only when the king directs or 


deſires it, and not at the deſire of the defendant; but the court 


held that certiorari lies either at the deſire of the king or of the party, 
according as the court fhall think fit ; "ond accordingly a rule was 
given for the return of the certiorari, and that the indictment 
ſhould be tried in the next Engliſh county. 12 Mod. 197. Trin. 


10 W. 3. The King v. James. 
18. Lidictmeni 


- 


| knew them miglit kno 


* 


Certiorari. 


13. Indifment being found againſt the deſendants in London 
for printing and publiſhing a paperintiruled h Black Ram, wherein 
certain perſons were ſcandalouſty deſcribed, ſo as any body that 
them to be the ſame perſons; and among 
others the recorder of London was mauled ; and certiorari was 
moved for by Montague, inſinuating that it would be hard to be 
tried at the O/d Bai!y, auhere ſame of the judves might take themfel r 
to be ſcandalized by that paper; and the court faid they feldom 
would grant certiorari to the Old Baily, yet they granted one 
here, though it could not be tried here this term; for certiorart 
into a foreign county ought to have 15 days between its tefle and re— 
turn; and though by conſent it may be returned immediately, 
yet ſtill there muit be 15, days between the telte of the writ and 
return of the jury, which could not be withm this term. 12 
Mod. 250. Mich. 10 W. 3. The King v. Dutton & al, printers. 

19. Certiorari to remove a conviction may go to any New con- 
Tituted court, ar juriſiliction of recerd, as to the cenſors of the col- 
lege of phyſicians, becauſe B. R. has a power to keep all limited 
juriſdictions within their proper bounds ; per Holt Ch. J. Carth. 
494. Paſche 11 W. 3. B. R. in caſe of Dr. Groenvelt v. Dr. 
Burnell, | 

20. Where any court is ered. by atute, a certiorari hes to it; 
ſo that if they perform not their duty, B. R. will grant a man- 
damus. There was a millake made by the commiſſioners of ſeavers, 
grounded upon this, that where the 23 H. 8. cap. 5. fays that the 
commiſſioners, in ſeveral cates there mentioned, thall certify their 
proceedings into chancery; afterwards by 13 £12. cap. g. it is 
enacted that hereafter the commiſſioners ſhiould not be compelled 
to certify or return their proceedings, which they interpreted to 
extend to a certiorari, and thereupon they refuſed to obey the cer- 
tiorari; but they were all committed; and yet the ſtatute does 
not give authority to this court to grant a certiorari; but it is by 
the common laxv that this court will examine if other courts exceed 
their juriſdiction; per Holt Ch. J. in delivering the opinion of 
the court. Ld. Raym. Rep. 469. Paich, 11 W. 3. in Caſe of 
Groenvelt v. Burwell. | | 
here by certiorarl. 

E. R. Smith's caſe, - 


See tit. Sewers (E) pl. 2. 


21, Certain orders of juſtices, made purſuant to a private act 
of parliament for repairing Cardiffe-bridge, were removed hither 
by certiorari z and one objection was made, that this court could 
not ſend a ceriiorari 7 the jrſlices of the peace in Wales, becauſe it 
might be ſent by the court of grand ſeſlions, which was as B. R. 
and which by this means was |kipped over and rendered uſeleſs. 


Sed non allocatur. It is the conſtant practice to ſend them into 


ing Cardiff. bridge. It waz objccted that a 


the counties palatine, and yet they have original juriſdiction, and 
the ſame courts within themſcives. The counſel for the Welch 


juriſdiction ſaid this differed, becauſe the juriſdiction of counties 


palatine was derived from the crown ; but this was not regarded. 


1 Salk. 148. pl. 7. Trin. 12 W. 3. B. R. Cardiffe-bridge's caſe. 
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12 Mod. 
390. S. P. in 
S. C. and 
Holt Ch. J. 
ſays that the 
commiſſion- 
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King's par- 
don tor their 
offence; and 
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orders are 
re movable 


Raym. 195. S. C. accordingly.— Vent. 66. Paſch. 22 Car. 2. 


Ld. Raym. 
Rep. 580. 
The King 
v. the Inha- 
bitants of 
54 „10 
Glamorgan- 
ſhire, S. C. 
ſays that the 
orders were 
for levying 
money by 
virtue of the 
ſtatute of 
23 Eliz. 
cap. 11. 
for repair- 


would not le; and cited the cate of Ball v. 


Partridge, 


„ 12 
3367 | Certiorari. 
Partridge, 1 Sid. 296. Sed non allocatur z for this court will examine the proceedings of all juli“ 
ditions erected by act of parliament; and if they, under pretence of ſuch an act, proceed to incroach 
Jurifaiction to themſelves, greater than the act warrants, this court will ſend a certiorari to them t2 
| have their proceedings returned here, to the end that this court may lee that they keep themſelves with. 
= e ee on, and, if they exceed it, to reitrain them. And the examination of ſuch matters 
is more proper for this court; as in the cate in queſtion, whether the act of Q. Eliz. imp: owers the 
juitices to raile money to mend wears, and to determine the doubt upon t! ie act. As to the caſes of 
orders made by the commiſſioners of ſewers, and of the fens, the court is“ cautions in granting cer- 
tioraries, and firſt they make enquiry into the nature of the fact, and what will be the conſequence of 
granting the writ, becauſe the country may be drowned in the mean time, whilit the + commiſſione:s 
are ſuſpended by the certiorari; but that is only a diſcretionary execution of the power of the court, 
Comyns's Rep. 85. pl. 54. Trin. 12 W. 3. B. R. the King v. . - . ſeerns to be S. C. 
but is very hort; ſays the juſtices ought to return the private act upon which their order 15 founded, 
and that a certiorari was granted. ——12 Mod. 403. S. C. and ſays it was ruled that they ſhould 
make a return, and recite the ſtatute in it. h 


„ 12 Mod. 390. S. P. accordingly by Holt Ch. J. obiter, 


+ (1337 ] | 

12 Med. A certiorari hes to exempt juriſartions ; per Holt Ch. * in 
22 — aciverin the opinion of the court. 1 Salk. 148, Pl. 13. Hill, 
3 Sak. 79. 1 Ann. B. R. Croſs v. Smith. | 


m4 3 C. | 
& Y. P.—2 Ld. Reym. Rep. $37. Ss CS 3. Sn Mae there is 2 757 „ oy zuriſdicbian 22 
can $oithtend a certiorari; as in the caſe of a cuſtomary proceeding by toreign attachment in London, 

the defendant Canna! nid bail below, be may ſue a certiorari, and upon putting in bail in the ſu; erior 
court, the cauſe wiil proceed there, and all the proceedings below upon the attachment are di Doived 3 
per Holt Ch. J. i in the ſexeral bours above cited. 


23. It ſeems to be admitted in the late reports, that a certiorari 
may be granted to remove any mdidment from London or Middio- 
ſex ; but it is faid that he who prays it ought to give 3 days notice 
to the other fide. Alſo it is faid, that by 2 certiorari to London 
the tenour of the indictment only ſhall be removed by the city char- 
ters; and it ſeems that anciently that city inſiſted on a privilege, 
that all indictments and proceedings for any cauſe, except fe- 
lony, ſhculd be tried and determined there, and not cliewhere, 


2 Hawk, Pl, C, 287, Cap. 27. 1, 26, 


(B. 2) Ba. Records ſhall be removed by it. 


8. C. cited 1 : a certiorari be awarded out of B. K. the laſt day of Tri- 
OY. 2 1 nity term, to remove all indictments «f forcible entry againſt 
eertain perſons s, where they are not indicted 2 the time of the aaa? 0 
| off the e nor at the e time & the delivery of the wwri: to the 
Heer, but after they are indicted in the vacation before Michael- 
mas term, they ought to be removed by arg of this writ. Mich. 

37 7 38 E liz. B. R. ChENEx's Cas, per curiam.] 
If a certiorari iflues ts remove an indiftment of forcible entry 
1210 ſeveral, naming them, whereas but 4 of them are indicted, 
yet it ought to be removed. „Mich. 37, 38 Eliz. B. R. CHNEx, 

per curiam.) 

. If certiorari ifſues t9 juſtices of the peace to fend the Int of 
A and in the ſame indictment 20 «hers are indicted, yet this 


js a good certiſicate of the: record, and the jultices of the 2 
all 
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ball nit mention any thing of " e others in their certificate ; per 
i; Ch. J. Br. Record, pl. 57. cites GE. 5. 
A certiorari 20% remove any indiffurent if. it be be; ire the return 
Fs. of; thourh it be after the tele of the aorite Apreed per cur. 
= Keb. I 42. pl. 13. Hill, 18 8 CL 19 Car 2. B. N. The King Ys 
Buck. 
5. certiorari was brought h remwe an indiatment of force 8. C. cited 


| Arg. 2 Ld 
ö att: ent Was praye : 
againſt L. and T. unde indiftati ſunt. An attachment was prayed . 


for not removing an indictment againſt I. only. The court held 1799, 1200. 


this aurit joint and ſeveral, but that A we it of error will not remove Mich. 4 
Ann. in caſe 


a ſeveral indictment. 3 Keb. 122. pl. 2. Hil 24 Car. 2. 5 a ces - 
'The King v. Levet. : | v. Bains ; 
| | but it was 


anſwered by the other fide that this caſe in 3 Keb. was on'y, that a certiorari might be joint and ſeveral, 
which a writ of error could not be, which lle agreed; hut that then there muſt be ſeveral words, as it 
muſt be inteſded that there were in that cafe. Ibid. 1202. - And ibid. 1203. Powell J. ſaid he 
thought they would have ſcarched for the writ in that caſe of 3“ Keb. becaule, notwithſtanding any 
thing faid in the book, the writ in that cate might be Jol ut and ſeveral; and Holt Ch. J. ſaid that where 


a ieport of a caſe 18 doubiiul, 15 ought to be verified oy thc recold. : 
| * 
3384 


6. B. W. and F. ere jo nt 2 2 at the ſeſſions, and B. Ld. Raym. 
was aiſo ſeverally indiffed, and . A. aud F. &. were indicted in ns 09s 
auzther indiftmen t, and a certiorari was awarded, % remove all in- W. 3. S. C. 


dictments in awhich the ſaid B. H. and M ber indifted, without ſays the w_ 
turn was of © 
ſaying, vel aliquis ecru indictatus* exiſlit. Adj judged, that only 5 3 


the joint indictment was removed, and that the juſtices below ment againſt 


may proceed on the others without contempt. + Halk. 146. pl. 9. B. pu of 
another 


Mich. II W. 3- B. R. the King v. Brow Wood, and Foffe- againſt W. 


brook, 9 and another 
againſt F. 
in which they were indicted alone by themſelves. On mation to quaſh the indictment againſt B. it 
was held, that it was not removed betore P. R. for tliis is not the indictment intended, the certiorari 
meaning the indictment in which B. W. and F. were jointly indifted ; but had it been vel per quod 
aliquis eorum indictatus exiſtit, it had been otherwiſe. 3 Salk, 78. pl. 2. S. C. & S. P. . 
cited as of a certiorari to remote all % again? A. B. and C. and the caſe was, that there was a joint 
order againſt A. B. and C. and another order againſt Bi and C. and another aga:nit A. only; it was 
reſolved, that the j int order was only remove, and not that as to B. and C. only, and the other againſt 
A. only. 2 Ld. Raym. Rep. L200, Mich. 4 Ann. Arg. Cites it as the cafe of the KING v. Fosse- 


BROOK ; but ſays, that the reaſon of the reio!ution was, becauſe ine court took it that the firſt was 
Proderick laid, that the cate of Foſſebroole 


the only order intended to be removed. IId. Mr. 
was as it is cited, but that it was refolved by the three judges, abtente Holt Ch. J. Ibid. 1203. 
Powell J. aſked the counfe! ' huw they ani{wer the caſe of the King v. Follebrouk. 2 Haie's 
Hiſt. E. 21%. 1 * ch. 22 Car. 1. B. R. Adjudyed, that ſuch a certiorari to remove all in- 
dictments againſt A. and E. removes all wherein A. or B. are in iced, either alone, or together wich 
other perſons, and cite: ales t R. 3. 4. b. and 16 H. 7. 16. as 

It A. B. C. and D. be actually indicted in one indictment for one offence, and a certiorari be to 
remove all inditments againſt A. and B. this will be ſaficient to remove the indictment againſt A. and 
B. and allo it removes the indiftment as to C. and D. for the juſtices may deliver the indictment per 
manus proprias. Mich. 37 & 38 El. B. R. Woodward's caſe contra 6 E. 4. 5- 4. 2 Hale's Hiſt, Pl. 
C. 213, 214. 

But if the indictment be but one, but the offences ſeveral, 2s if A. B. C. and D. be indicted by one 
bill for keeping ſeveral diſorderly houtes, a certiorari to remove this indictment againſt A. and B. re- 
moves not the indictment as to C. and D. for though they are all comprized in one bill, yet they ace 
ſeveral indictments, and ſeveral offences, and ſo the record is in B. R. virtvaily and truly as to A, 
and B. but as to C. and D. tle record remains below. 2 Hale's Hiſt, Pl. C. 2:4. 

But if the juſtices per manus ſuas proprias deliver the bill into cours againſt all of them, as they 
may, then if a record be made of that delivery, the indictment is entirely removed againit A. B. C. 
and D. becauſe not done upon the writ of certiorari, but per manus ſuas proprias; but otherwiſe it is 
where the offences are ſeveral, and the indictment againſt A. and B. is removed by writ, and by a 
return indorſed upon the writ, for then that fingle indictment that concerns A. and B. is removed, and 
Not the others, where the offences are f:vc;al, and ſeverally charged. 2 Hale's Hiſt, Pl. C. 214. 

D d 4 But, 
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But, as I ſaid, if there be one indictment againſt A. B. C. and D. for one murder or burglary, an- 
other againſt the tame perſons for robbery, and a third againſt the tame perſons for a rape, a certiorari 
to remove all indictments againſt A. and B. removes all theſe ſeveral! inditments againſt A. B. C. 
and D. for though in law each of thcm be ſeveially a felon, yet inatmuch as they are jointly charged, 
they thall be all removed as to A. B. C. and D. by virtue of this one writ, Contiary to the opinion of 


Maikham 6 E. 4.5. 2. 2 Hale's Hiſt, Vi. ©. 214, 


S. P. held 
accordingly, 
Mar. 27. 
Pi. 63. 
Trin. 15 


'Cars B. R. 


Anon. —— 
A. and B. 
were indict- 
ed of mur- 
der. B. 
ies *s and A. 
brouzht cer- 
tiorari to re- 


move thein- 


dictnent in- 
to B. R. it 
was laid, 
that the 
whole recor 
ws remov- 
2, and that 
there cannot 
be a tran- 
Ieript in d. 
caſe, bec a 
the writ is 
recordum & 


al 
* «+ 
. 
15 


7. Two being indicted, one of them removed it by certiorari, 
entering into recognizance to carry it down to trial; and it was 
relolved, that the indietment was remyved Jad vzth, and that the 
GCiendant who removed it far es his recag ni. ance by trying it as t9 
himſelf; for that the acquittal of one s not an acquittal of the 
other, nor vice verſa; neither can it be cxacted of him to enter 
into A reco: Zniz ance to try againſt both; and that, notwithitand- 
ing the cer defer: „ had appeared below, and now by the re- 
moval is put wi hour Late, n erefore IE he do not come in above 
gratis, procets of eutlarvry fhall go againf? him; and forehis cauſe 
it was, that before the ſtatute the courſe was to grant no certio— 
raries to remove indictments from London or Middletex, without 
the defendant gave bail to try it; and the Ch. J. ſaid, it is 
ways indorſed on tic back of the certiorari, at whoſe requeſt it 

on ranted 3 for though it be the king's Command, yet it is a 
praver of the party, and the end of certioraries is to do juſtice, 
and prevent vexation and * oppreſſion; and if 2 be indicted jointly, 

nd join in plea, there ſhall go but one venire facias ; ſecus if 


th The King v. Wor- 


ther lever. 12 Mod. 601. Mich. 13 W . 2. 
{c1 Ihe Im and Wecks. 


pro ſſum cum omnibus ea tangent bus, but the chief juſtice doubted i of it, and ſaid, that the opinion 


of Markham, in ore of 


our do ks, 18 ag A] nf It, a that T7 VW ou i'd be m 4 Ry ſnould it be ſo, 


1 g a . a * I 
becautc in ſuch caic B. might be SIN by outlaw «ry without his knowing - Mar. 1 Som bl. 190. 
. * ' — — - . ** . . 
Trin. 17 Car. Ann: 2 +1 ? i. C. 292. 8 27. 1. 5. ſavs, that it divers are indided in ti 
ſame indictment, . ſome find furciics, and others not, the ind ctment ought to be removed as to t! 5 


who tind ſaretic 


„ becauſe they ſhall not be prejudiced by the default of the others and that, as forme 


fay, it ſhali be remoted as to che others allo, and cites Reb. 231. pl. 51. 6 E. 4. 5+ a. and Mar, 111. 
[but miſprinted for 112.] 
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1 Salk. 148. 
pl. 13. 
Croſs v. 
Smith, 

8. C. & 
SP, ac- 
cord:ngly. 


—12 Mod. 642. S. C. but] N not obſerve S. P. 
2 Ld. Raym. Rep. $36. 833. S. C. & S. P. held accordingiy, per tot. cur. 
Rep. 1205. Mich. 8 Ann. Anon. S. P. per Powell. J. accordingly. 


Raym. Rep. 


1 Salk. 5 
pl. 21. 8 C. 
bud this 
pont of the 
— GET re- 
mived being 
made ſubſe- 
quent to the 
teſte of the 
wit, does 
not appear 


there 


8. A certiorari iſſued to 1 court of Ely, to certify all 8 
tunc nuper lJevat'. The plea [plaint] was /evied after the teſie, and 
befere the return. Per cur. it was well removed for a certiorari, 
as well as a e ſhall remove all pleas per: n at the time of 
the return. 7 Mod. 138. Hill. 1 Ann. E. R. Smith v. Croſs. 


A Salk. 79. pl. 4 8. KEE; but no* S. P. comms 


S. C. cited Arg. 2 Ld, 


122. 


9. A certiorari was 70 remove emmes cri againſt A. and B. 
nuper ſuctan; the order rem vel Was-uga! 5 B. ently, and this order 
appeared to be made after the teſie of 1 be crit. The qucſtion was, 
whether this order was well removed, and the court ordered 
counſel of both ſides to ſpeak to this point, and after argument. 
the certiorati was quaſhed, becauſe it was nt ſufficient to remove 
this ſeveral order, and a new writ was granted; bit it was agreed 
to be a god writ te remove a joint order again A. and B. 2 Ld, 
Raym. Rep. 1199. Mich. 4 Ann, B. R. the Queen v. Bains. 


z Ld. Raym. 


ww A — 


Certiorart. 


(B. 3.) Directed. 0 we 


I. CErjcant . ſays, 2 Hawk. Pl. C. 290. cap. 27. ſ. 43. 
that all the precedents he is able to find of certioraries 
r the removal either of indiftinents or recoonizances from ſeſj15ns, are 
directed either to the juſtices of peace for the county generally, or 70 
ſome of them in particular by name, and nat to the cufhas ritulorum ; 
and, according to Lambard, they are never directed to him; yet 
it is taken for granted in the year-book of J. 7. £2 HI. 7. 1. pl. 2:1 
that after a recognizance for the Peace 15 rought into cuſtos 
rotulorum, it ſhall be certified by him; but tur. ly, if the certio- 
rari be directed generally to the juſtices of the county, or any 
one of them, it may be as well returned by any of them, as by 
the cuſtos rotulorum; and, he queſtioned w *hether it can be well 
returned by him, — bo do it as juitice of peace, naming him- 
ſelf ſuch ; but if there are ſulhcicnt precedents to warrant the 
directing the certiorari to him as cuſtos rotulorum, there can be 
no con but that a return by him as ſuch will be good. 

An aſſiſe 15 taken before one of the Juſtices of afſiſe only, and 
ks cle of aſſiſe does not wait the coming of the other juſtice of 
aſſiſe, yet the other juſtice by certiorari may certify the fame record, 
Br. Record, &c. pl. 81. cit6s 11 UH. 7 

3. A certiorari may be directed 79 Ke  feriff and coroner to re— 
move an appeal by bill before the coroner, becauſe the ſheriff has a 
counter-roll; but if the certiorari be directed 79 the ſheriff only in 
caſe of appeal, or indictment, or death, it is not ſuthcient to re- 
move the record, becauſe he is ut judge of the cauſe, but has only a 
——_ 2 Inſt. 176, : oO 

If ® one of the juſtices of afſize dies before the return, a certio- 
a may be awarded out of the court of common-pleas to the ſur- 
vivor, to certify the verdict z if 4 the juftice s die, the clerk of the 
aſjije may bring it in without a certiorari, or a certiorari m- ay be 
awarded to the executors er adminiſtrators of them, to certify the 
record. 2 Inſt. 424. 

5. A certiorari to remove a rec we ought not to be made but 
to an officer known to have the cuſtody of the record, and upon a 
ſurmife that he hath ſuch a record in his hands; per Roll Ch. J. 
and therefore we will not upon an affidavit grant a certiorari, but 
upon a ſurmiſe made upon the roll. Sty. 371. Paſch. 1653. 
B. R. Anon. 
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2 Hawk. 
Pl. C. 290. 
cap. 27. 

S. P. and 
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* 8. P. ac- 
anime 
2 Hawk. 
Pl. C. 290. 
cap. 
42. 


27. f. 


S. P. note. 
withſtand- 
ing regularly 
it ought to 
be directed 
to the judge 
ot the infe- 
rior court, 
and in fome 


cafes to others, as ſhall be moſt agreeable to the uſual courſe of approved precedents, which ſeems to be 
the belt guide whereby to judge of this matter, and accordingly it ſeems, that for an indictment or 

confeflion of an approver befure a coroner, it ſhall be directed to the coroner alone; and for an appeal 
boch to the ſheriff and coroner ; and for an indictment in the cinque ports to the mayor and jurats ; 
and for an indictment at an aſſiſe in a county palatinate to the chancellor of ſuch county, who ſha 


ſend for it to the juſtices of aſſiſe 


Hob. 135. 
pi. 181, 
S. C. & 
S. P. ac- 
eordingly. 
See (A) pl. 
1. S. C. 
Hos. 1350 
HB. 181. 
S. C. & 
S. P. ac- 
cot ding y. 
—>Sce A) 


N. 1. S. C. 


Certiorari. 


(C) Heu it ſhall be certified. In what Caſes the 
Tenor of the Record thall be certified, and in 
what Cafes the Record fel}. 


a. 77 F HERE the court which awards the certiorari canncgt 
ZE = bild plea upon the record it/elf, there only a tenor ſhall 
be certificd, becauſe otherwiſe if the record itfelf ſhould be re- 
moved, there would be a failure of right afterwards. Hill. 14 
Jac. Banco. PIE axp THRILL. J 5 
2. As in an information in banco upon the flatute of recuſants, it 
an indictment and canvictian of the defendant to be a recuſant is 
pleaded, and Zherewper nul tiel record is pleaded, and a certiorari 
rffues de bancs to the puſiices of peace before whom the conviction 
was, the juſtices ought only to certify the tenor, becauſe the 
common-pleas cannot hold plea upon the record itfelt.if it ſhould 
be removed. Hill. 14 Jac. Banco, PIE AND THRIL I, reſolved.] 
3. If one brings debt en a recovery in an inferior court, as in a 
court. of pie poauders, & c. there it is not neceſſary for the party to 
have the record itſelf, nor the tenor of it; % if one brings deb? in 
C. B. on damages recovered in B. R. on in the court of Norwich ; 
but if nul til record be pleaded there, it is fuihcient if the tenor of 
the record be removed into chancery by certiorari, and ſent 
thence by mittimus. F. N. B. 242. (B) in the new notes there 
(a) cites 7 H. 6. 19. Sce 19. H. 6. 79 & 80. Accordant Dyer 
187. | | 
4. Where one is to /ue execution of a record in another court, as 


where it is to ſue execution 1 C. B. % a recovery in ancient de 


meſne, cr before juſtices of afſiſe, en of cer and terminer, there the re- 
cord itſelf ought to be removed into chancery by certiorari, and 
the ſaid record with the certiorari ſent into C. B. by mittimus ; 
and % / an attaint is before ſued on ſuch a recovery, 34 H. 6. 25 1. 
But when execution is t5 be ſiied in C. B. upon a record which remains 
in the treaſury there, as on a fine, recovery &c. (Note, all thoſe re- 
cords were removed into the receipt of the exchequer circa temp. 
9 H. 4. 37 H. 6. 17.) But where it is in the chancery, as on. a 
petition among parceners, Dyer 136. there they will not fend in 
the record itſelf, but a certiorari to the chamberlain and treaſurer, 
and a mittimus of the tenor of the record. 
4. per Priſot. And if the tenor of the record be before the cer- 
tiorari filed in chancery, they will not fend the certiorari into the 
receipt (treaſury), nor ſend in the tenor which is there filed, but 
only tenarem tenoris ; and it ſeems that is ſufficient. 17 l. 6. 
17- 28. F. N. B. 242. (B) in the new notes there (a). | 


5. Note, when a man recovers, and has not execution, and the 


records are removed into the receipt or treaſury, there the party who 
would have execution may ſue certiorari out of the chancery to the 


chamberlgin and treaſurer, ta certify the record in chancery, aud when 
; 1 


See the caſe 39 H. 6. 


{ 
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It comes there, they may ſend it by mittimus into B. R. if it came 
thence, and into C. B. if it came thence, and there to fue execu- 
tion; and per Moyle J. the chancery do not chuſe to write for 
the record and proceſs, but for the tenor of the record and pro- 
ceſs, but the juſtices of aſſiſe uſe to write for the record and pro- 
ceſs, and the ſame is ſaid elſewhere for a fine levied ; note a 
diverſity, Br, Certiorari, pl. 1; cites 37 H. 6. 16. | 

6. If a man be convift before the ſheriff upsn a re-diſſeiſi ing, an 
52 -lliſſeiſin, then he ſhall not be delivered out of priſon without 
the king's ſpecial command, and then he ought to ſue a certiorart 
to remove the record into = R. and there to agree with the King 
for his fine, F. N. B. 190. (F). 

7. Certiorari kd 2 of B. R. directed 2 the ci PR brevinm 
of C. B. to remove a record of a fine levied in the time of P. & A. 
The tranſcript whereot was only removed before by writ of error, 
and the error was found, and adjudged ; and- the intent of this 
certiorari was, that the ee of the Ge might be taken off the 
file, and cancelled in B, R. and upon precedents ſhewed, the 
certiorari was granted. D. 274. b. pl. 44. Paſch. 10 Eliz. 
Bourne v. Ruſſell. 

8. But where a certiorari iſſued 2% the chief juflice of C. B. to 
remove a record, a verdict was given by nifi prius, and an attaint 
was brought againſt them in B. R. this certiorari was not allowed, 
no precedent being to be found of ſuch writ z for the entry of the 
clerk of the treaſury i in C. B. does not fay quod recordum pred” 
removetur in B. R. virtute brevis de certiorando, but only virtute 
brevis de errore corrigendo ſub magno ſigillo Angliæ; where 
upon the party purchaſed a new certiorari out of chancery pro- 
tenore recordi only, which was certified to the chancery accord- 
ingly, and ſent thence into B. R. by mittimus. D. 274. b. 275. 
a. pl. 44, 48. Paſch. 10 Eliz. Bourne v. Ruſſell. | 

9. A. and B. were iudicted for a murder. B. fled, and A. brings 
a certierari to remove the indictment into B. R. It was inſiſted 
that the whole record ſhould be removed, and that there could 
be no tran{cript of it, becauſe the writ was to certify recordum 
& proceſſum cum omnibus ea tangeatibus; but the chief juſtice 
doubted, and ſaid that the opinion of Markham in one of our 
books 1s "againſt it, and ſaid it might be miſchievous; for ſo the 
other might be attaint here by outlawry, who might know no- 
thing of it, Mar. 112. pl, 190. Trin. 17 Car. Anon. 

Io. In all counties except London the record itſelf is removed by a But they of 


eertiorart; * per cur. Sid. 230. pl. 28. Mich. 16 Car. 2. — 
B. R. . ter certify 
only teno- 


rem recordi; ſo that the record itſelf remains with them. Agreed. Sid. 155. pl. 5. Mich. 15 
Car. 2. B. R. Holt Ch. J. ſaid that it is an error in the clerks in London, that upon a certio- 
rari they return only the tranſcript, as if the record remained below ; for in C. B. though they do not 
return the very individual record, yet the tranſcript is returned as if it were the record itſelf, and ſo it 
is in judgment of law. 2 Salk. 565. pl. 2. Hill. S W. 3. B. R. The King v. North. The 
very record itſelf is to be removed in all places except London, where they are obliged only to fend up 
— tranſcript; per F orteſcue ]. Quod non fuit negatums Barnard, Rep. in B. R. Mich. 13 Geo. 1. 
n 


11. On 


342 


Pr. Certig- 
cation of A.- 
le, pl. 5. 
Cites 21 E. 


= 


Certiorart. 


11. On a certiorari to return an order, it was returned thus 
viz. Cujus quidem tenor fe quitur in bee dea; and becaute it e 
not 2 qi? Act ord? ſeg iu in Hur . it Was quathed. 1 Salk. 

-. pl. 10. Paſch. 1 Ann. B. R. The Queen v. the Pariſh of 


St Mary's in the Doris 


n what Caſes. 


— v 
0 
7 
— — 


(D) Certiorari. 


F e paſs in pair, and be adjourned inte bank, and 7. 
given there, the defendant cannot have certification of allite, 

nor attaint there; but. . ul remove the record before the a CoS of 
aſſiſe again, and there he may have certification or attaint. Quoc 
notaz and it ſeems that the removing ſhall be % certiorari. 
But quzre inde of he manner thercof.“ Br. Cauſe de Remover, 


pl. iy» cites 21 E. 2. 30. 


„* 7 55 „„ 6 
10 2 THU iis 


If a man be 19:37-1 712 the county of L. the king's bench ſpall 


not dries - ph the he and the record upon fur Inije, but upon matter 


of record; but ſhall be removed into the chancery by certiorari, 
and ſent into B. R. by mittimus. Pr. Corone, pl. 192. cites 
41 Aff. 22. 

3. A. brings a writ canſpiracy againſt B. and others. This 


conſpiracy was to 7d: 2 A. of a fel 2ny, of which he was arraign— 
ed and acquitted. The detendants plead that the indic tment 
was betre certain juſtices of peace, who complled the defend::1:ts 
to be jurirs upon find ing. the indictment! and that they with 
others were Jurors upon finding the ſaid 1 ent. Ke. Ide 
5 N er nul tie! record, In th: caſe the defendants have a 
day given them to bring in the record, and ail. The blatt has 
ju Vent. Inis jude ment was reverſed ; 5 for the court of C. B. 
ought to have aw arded a certiorari to the puſtices of peace, to 
certify whether they have ſuch a record; for they are an in- 
ferior court to the court of C. B. But in this caſe, where. the 


court is ſuperior, or the juritdictions equal, day is given to the 


Br Re-2t- 
tachment, 


pl. 27. Cites 


» Co 


defendant to have the record in court by a certain day. By the 
juſtices of both benches. Jenk. 114. pl. 23. cites 4 H. 6. 23. 

4. A certiorari ig 1% remove a thing out of a court of record. 
Br. Admeaſurement, pl. 6. cites 7 E. 4. 22. 

5. Writ is directed to the ſheriſt, and mere between the te/te 
and return the king died; and alſo it was a preremptery aclion 


zieh cught to be taken qwithin the year, as appeal of death, or 


farmedon againſt pernor, and the tefle was within the year, but the 
return after the year; yet ſuch writs in thete caſes were brought 
into bank by certiorari, and reſummons or re-attachment award- 
ed, which will ſave the year. Quod nota bene, Br, Certiorari, 
pl. 12. cites 10 E. 4. 13. 

6. A man diſtrained by 20 ſheep. The owner brought f levi, 
and the defendant affirmed plaint againſt him in a baſe court by cotur— 
to have the fheep attached, fo that replevin ſbould not be made; by 
which the her 4 returned this matter and the plaintiff prayed fin 

W Pe rſed C73 


Certiorari. 


Perf ſodens 75 r him and his goods, becauſe this court has the antient /e a PE 
and had it tor body, but not for goods; but per Laicon, he thall 
have for both; and by ſeveral he may have certiorari of all if 
he would. Br. Certiorari, pl. 17. cites 16 E. 4. 8. 

7. Where a man had c protedtion after iſſue, certiorari iſſued 
out of chancery to inquire whether he attended the buſineſs of 
the king or his own proper bulineſs, and certified that his own 
proper buſineſs; by which the chancellor granted innoteſcimus, 
and the protection was repealed, and reſummons awarded imme- 
diately. Br. Certiorari, pl. 14. cites 21 E. 4. 20. 

8. Certiorari lies 26 remove rediſſeiſiu, and 5g diſſeiſin, and to re— 
move recs ord cut of one CC unty to have recover 7 1 another county; and 
lies to remove record cut of a franchiſe to the common law, ta 
bave execution in a for eigu county, becauſe the debtor has nothing with. 
in the franchiſe ; and it lies 2% remove affife. Br. 8 pl. 18. 
cites F. N. B. 

9. And where record ig fo removed 75 om one fuſtice to anther, 
there ⁊rit ought to be directed to the new ju, uflices to receive it, Ibid. 

10. And it ier upon every record which is in the treaſur: y le have 
it ren. aved into the chancery, "and ent into bank by mittimus to have 
execution upon it; for the juſtices of bank cannot award execution, 
if they have not the record before them. Ibid. 

11. And where deed is denied, by which it remains in court, 
there the party, who ſhould have it alter, eught to have ſpecial 
writ to them, to have delivery thereof. And it lics to bring 
in record which is pleaded in bar in anther court. And n 
ew lies to have execution where the juſtices are removed, and 

And it lies : remove ſtatute ſtaple to 
And it alſo lics ts have tenerem record!, and 

Aud to remove record cut of a 
And to N cutlaaury. It 
lies to remove record of acquittal US a felon. * And it lies 
t remove record before juſtices of "oper and terminer. And to 
have execution in a foreign county. And it lies {a remove re- 
cord to have charter of pardsn upon it. And 1t hes to remove re- 
cord 1 have it exemplificd. And it hes to remove record 79 
. have attaint. And to remove record jrom the. larſhalſea ts 
have thereof attaint. Aud it lies to remove record of frefh force. 
And it ns to the ciſſtos brevium to certify writs, warrants of at- 
t:rney, &c. which concern the record or matter. Aud it 
hes 70 the juſtices of ſewvers ts mane certificate of their prejentments, WC 
And it hes to certify whether J. N. ag au, exigent is award- 
ed, be peer of the realm to have ſuperfede as 3 quod nota. Aud 
it lies to the efcheator to certify records and inquifitions, or ſeizures for 
the king before him, or made for him. And it lies to certify 
the king in the chancery who laſt preſented to ſuch a be nefice. 
And of the value 7 * fees and aduotuſans, &c. Br. Certiorari, 
pl. 18. cites F. N. B 


440 Juſdices authgrized. 
e executign thereof. 
in ſome caſe teurem tencris. 
franchiſe into another court. 
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The court 
has retuſed 
to grant 4 
certiorari 3 
eme A r. 
cognizance of 
Appearance 
before Juſ- 
t:ce5 of er 
and tor mi. 
fiir &, be- 
cauts the 
court below 
is moſt pro- 
per to judge 
upon the 
whole cir- 


cumſtances 


of the caſe, 
which are 
equitably to 
be conſidered 
wliecher it 


oOught to be 


eſtreated or not. 2 Hawk. Pl. . 283. 42. 27. {. 33 


12. A. 


343 CTCertiorari. 


Palm. 480. 12. A. was indicted of murder in Eſſex, and outlawed, and the 
1 outlawwry certified in B. R. but as certified it is erroneous, becauſe 
S. C. in to- the exactus is ad comitatum, without faying meum. The attor- 
tidem verbis. ney general ſhews that the k:wig had ſeized the lands, and for aſ- 
ſuring the king's eſtate, and to prevent the reverſal of the outlatury, 
prayed a certiorari #9 Ve coroners, Whether the cxactus was ad 
comitatum (without meum) and upon their return to amend its; 
and there was a precedent in the time of E. 4. where one Stan- 
\ ley was indicted, and was in ſome places wrote Stavely; and a 
certiorari was awarded here by the court. Lat. 210. Plume's 
caſe. Wok, : | 
| 13. Certiorari was denied to remove an information exhibited 
in the mayor's court of London againſt a wood-monger there, 
grounded þ9r an af? of common council, unleſs ſuch action had 
appeared to be againſt law; ſed adjornatur to hear counſel of 
both ſides. Sty. 211. Paſch. 1649. Anon. 

14. On a motion for a certiorari f remove an indictment pre- 
ferred againſt one in Newgate, Roll Ch J. ſaid, he lies there or 
murder, and is outlaaved thereupan, yet take a certiorari to remove 
the record, for his fad? «vas the ſtabbing of a man, and ſtabbing in 

D 344 J ts nature is but felony, and is not murder, although the party can- 
not have his clergy for it, by reaſon of the ſtatute made by king 
James againſt ſtabbing, elſe by the common law he might have 
had it. Sty. 364. Hill. 1652. B. R. Anon. 

15. The court was moved on behalf of the defendant, for a 
certiorari #9 remove certain indictments preferred againſt him 17 
Lenden, fer felling of leather, to the end he may have an indifferent 
trial neteuithſtanding the flatige, which direct that the indictment be 
preferred in the county where The offence 2vas committed, Roll Ch. J. 
ſaid, there the ſtatute was made for the eaſe of the defendant, 
and therefore he may remove the indictment, otherwiſe he ſhall 
be in worſe caſe than he was before the ſtatute; therefore or- 
dered a certiorari. Sty. 356. Mich. 1652. B. R. Anon. 

16. 12 Car. 2. cap. 23. No certiorari ſhall ſtay the proceedings 


of the juſtices in a cauſe concerning the exciſe. 


2 Hank. Pl. 17. It was agreed by all the juſtices not to grant certiorari 9 


C 287. cap. remove any indictment of perjury, forgery, or any ſuch great amiſde- 


27 0. 28. 5 . . 3 
favs,it ſeems meauor, becauſe it is a miſchief commonly ſeen, that when it is 


that the removed by certiorari they never proceed here, and fo the mat- 


court will er. goes unpuniſhed. Sid. 54. pl. 19. Mich. 13 Car. 2: B. R. 


not ordina- 
rily, at the ANON. 4 


prayer of the | | | 
defendant, grant a certiorari for the removal of an indictment of perjury or forgery, or other heinous 


miſdemeanor; for ſuch crimes deſerve all poſſible diſcuuntenance, and the certiorari might delay, it not 
wholly diſcourage their proſecution. | 


ButbysW. 18. 22 Car. 2. cap. 12. , 4. All defefts of repairs of cauſe- 
M. cop. avays, pavements, highways, or bridges, ſhall be preſented in the 


＋ 6 "rid 
_ +54 county, and no ſuch preſentment or indictment ſhall be removed by cer- 
ment be a- tirari, or otherwiſe, out of the county, till ſuch indictment or preſent- 


22 ment be traverſed, and judg ment thereupon given. 


e. -n for nit 


repairing bighways, cauſeway, pavements, or vridger, and the title ts repair the ſame may come in 
5 5 


1 Hier, 


vieu 


Certiorari, 
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grieſtions upon fuch an ard afidavit made th ereof, a certiorari ay be granted te remove the fame 


12:19 
recognizance, with condition as aforeſaid. 


19. A convictian of forcible entry upon wview of juſtices 9 peace 
_ be examined upon a certiorari, but no writ of error lies upon 
; per cur. Vent. 171. Mich. 23 Car. 2. Anon. 

20. A fine was taken in Cheſter, which is a county palatine, by 
dedimus. Error was atligned, that no time is mentioned when 
the caption was taken, nor any commiſſioners named, and prayed 
that it might be amended. Wythens J. ſaid, they would grant 
a certiorari to make a fine good,” but not to reverſe it; and a certio- 
rari was granted ad informandam conſcientiam. Comb. 26. Trin. 
2 Jac. 2. B. R. Okey v. Hardiſtey. 1 

21. 3 4. W.& M. cap. 1 2. f. 23. Enacte, that all mat- 
ters concerning highways, cauſeauays, pavements, and bridges, men- 
tined in this att, ſball be determined in the proper county, and nat 
elſe worry and no preſentment, indiftment, or order, made by virtue 
of this act, ſhall be removed by certiorari out of the crinty into any 

ther court. 


5 provided that the parties proſecuting ſuch certicrari ; ſhall find two manucatiors te be buund in 4 


Hawk. Pl. 
C. 218. cap. 
76. ſ. 80. 
ſays, it has 
been re- 
ſolved, that 
if the quar- 
ter ſeſſione, 
under pre- 


tence of the juriſdiction given th em by theſe ſtatutes, take upon them to do a thing manifeſtly exceeds 


ing their authority, as to make an order on turveyors of the highways, to make up their accounts 


fore a ſpecial ſeſſions, their proceedings may be removed by certiorari into B. R. 


be-- 


and there quaſhed; 


tor the quarter- ſeſſions have no manner of power given them to intermeddle originally with ſuch ac. 


counts, but only by way of appeal; cites Mich. 2 Ann. the Queen v. Bramby. 
2% 7 & 8 W. 3. cap. 6. No certisrari fhall be granted to re- 
move a ſuit for ſmall tithes from the juſtices of peace, wnleſs the title 


of "the tithes comes in queſtion. 


2 Hawk. Pt. 
C. 289. Cape 
ph ſ. 38. 
lays, cn AC 
in the con- 


Pruftion hereof it has been ads 'ed, that if the party inſiſt on anv matter of * law before the juſtice. 


of peace, which is any way doubttul, 
tithe, &c. 
Hill. 6 Geo. the King v. Furnace. 

23. Indi ment at Nirby in e ud on the 5 Eliz. for uſing 
a trade, not having been apprentice thereto 7 years, and a certiorari 
was prayed, but the court doubted whether to grant it, becauſe 
the latute is, that it muſt be tried in the proper county, ſo that if it 
be removed hither, it muſt be ſent down again by procedendo, 
and not filed here ſo as to be quaſhed; but there Ae been 
ſeveral ſuch certioraries granted, they granted one in this cafe, and 
after granted another in a like caſe in Trinity term following, in 

the caſe of one Woods of Norfolk. 12 Mod. 188. Paſch. 10 W. 

3. the King v. Haggard. 

24. A certiorari lies upon a conviction of forcible entry upon the 
view of a Juſtice of peace; per Holt Ch. J. in delivering the opi- 
nion of the court. Ld. Raymond. Rep. 469. Hill. 11 W. 3. 

25. The cenſors of the college of phyſicians having power by 
their charter, confirmed by act of parliament, to fine and i impri- 
ton for ill practice in phylic, condemned, fined, and committed 
doctor Groenvelt for the fame. Holt Ch. J. held, 
error would not lie, it being a proceeding without inditment 6; * 


Judgment, aud not according to the courte ot common «iow, / 1 
that 


pak a TU rit of 


as on. a cuſtom in a pariſh to be diicharged of a certain kind of 
the order may be removed within che intent of the ſtatute ; and in the marg. there cites 


5 


12 Mod. 
390. 8. 
& S. P. by 
Holt Ch. J. 
Carth. 491. 
494. S. C. 
& S. P. 2c. 
cordingly, 
by Holt Ch. 
J. in deli- 
vering the 
opimon of 


M. n N om a e ee eee N 


* — 4 * 


=—_ | Certiorati. 
the court. hut a certiorari lies; for no inferior juriſdiction can be exempt 


i Mod. from the ſuperintendency of the king in this court. 1 Salk. 144. 


86. 390. X 4 
EE. pl. 3. Trin. 12 W. 3. B. R. Dr. Groenvelt v. Burwell. 


cordingly. | 
Ld. Raym. Rep. 213. S. C. but S. P. does not appear, _——Comyns's Rep. 76. 80. S. C. 


and S. P. held according!y. Ld. Raym. Rep. 469. S. C. and S. P. and cites Cro. E. 489. 
ſpl. 6. Mich. 38 and 39 Eliz. B. R. Long es cale, where a certiorari was awarded to remove an indict- 
ment for felony, where the party convicted was burnt in the hand, but no judgment given, ſo that 
he could not have a writ of erzor; by Holt Ch. J. in delivering the opinion of che court. 


26. It is unuſal to ſend a certiorari without ſpecial cauſe. 7 Mod, 
118. Mich. 1 Ann. Anon. | 

27. N. borrowed 600 l. of a feme covert, and promifed to ſend 
her fine cloth and gold duſt as a pledge. He ſent her ſome 
coarſe cloth worth little or nothing, but no gold duſt. There 
was an indifment againtt N. at the Old Baily for a cheat. A 
certiorari was granted, becauſe it was not a criminal matter, but 
it was the proſecutor's own fault to repoſe ſuch a confidence in 
N. beſides the defendant offered to try it that term, which 
would be a benefit to the proſecutor, who, by the courſe of 
the Old Baily, could not try it fo ſoon. 1 Salk. 151. Paſch. 
4 Ann. B. R. Nehuff's caſe. | | 

28. A certiorari is not a writ of right; for if it was, it could 
never be denied to grant it; but it has often been denied by this 


court, who, upon conſideration of the circumſtances of cafes, 


may deny it or grant it at diſcretion; fo that it ig nt always a 
writ of right. 8 Mod. 331. Mich. 11 Geo. Arthur v. the Com- 
miſſioners of Sewers in Yorkſhire. | 
29. Where a man is chſen into an office or place, by virtue 
whereof he hath a temporal right, and in dprived thereof by an in- 
 ferir juriſdiction, who proceed in a ſummary <vay z, in ſuch caſe he 


is intitled to a certiorari ex debito juſtitiæ, becauſe he hath no 


other remedy, being bound by the judgment of the inferior judi- 
cature. 8 Mod. 331. Mich. 11 Geo. Arthur v. the Commiſſioners 
of Sewers in Yorkſhire. | 


*# 346 O. It was moved for a certiorari 4 remove an inditment found 


Barnard, againſt the defendant fir a felony, in ſtealing ſome hay, from the 


Re, B- quarter-ſcſſions of the peace held for the town and corporation of 
King „ Chipping-Norton, upon affidavits that the defendant could not hae a 
Chipping- fair trial there, and he cited a caſe between THE KING ANU 
Nor n, 5. POWELL, where a certiorari was granted to,remove an indict- 


C. ſays the f ; 
indickment ment from the quarter-ſefſions of the peace for Salop for the like 


was for te. reaſon; and a rule was made for the proſecutor to ſhew caule, 


_ _ which was afterwards made abſolute. 2 Ld. Raym. Rep. 1452- 
far obiy tak.” Mich. 13 Geo. The King v. Fawle. | 
ing a hand- | 


ful of hay out of a barn, which it was ſworn was but of the value of a penny, and they ſwore it was 


nothing but a malicious proſecution. And the caſe of the King and Powell was cited, where a certio- 
rari went to remove an indictment out of the ſeflions of the county of Sarum. "The court ſaid they 
never did grant ſuch certiorari but upon a particular occaſion ; but they made a rule to ſhew caule, ard 


at the laſt day of the term they granted it. 


31. The defendant was indifted at the Old Baily, and mation 


as made fer a certiorari to remove the indictment here; for that fie 
| aba 


wa 


We 
qui 
ent! 
Wer 
COnt 


216. 


173. 
ſenms 
2 TECH 
licithe, 
ater, 


4. 
of th, 
anothe 
ently 
nor bf 
24 Ei; 
Vor 
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wal a perſon of ai diſinction. But the court ſaid they would never 
do it upon that account; for that would deen great confuſion: 
They ſaid, in ſome caſes they did gra at them, as 2er it ap- 
pear d that the fact could not ſupport cn waiftinent, as it was done 
zin the caſe of SIR HUUrHREYW Mackworkri, who was indicted 
at the Old Bailey for forgery; for that he, being governor of a 
companys ſet the ſcal of the company io a deed without autho= 
rity; there, as it appeared to the court that that fact was not 
indictable, they did grant it. Barnard. Rep. in B. R. 5. Mich, 
13 Geo. The King v. Pulcy. | | 


(E) Necetlary: In what Caſes. 
1. W HEN 2 juflice i. diſcharged, or his authority cea 


he cavnst certify (7 ary Ws in bis pands 4v: thout certi- 
fying it by æurit, and % if be be made juſeice again, becauſe his 
power was once ceaſed ; and % it icems F other records in bis 
hands. Br. Record, 64; cites 8 H. 4. 5. 

5 Jaſtices of the peace ſhall int bring into B. R. any wierd but- 2 Hauk. 
that wh is execiuiory, and no acquitt, il of felony which is exc- 3 44 
cuted; but this Hull come in by *urit by cer Fun thereof, Br. Re- 44. Cate 
cord, pl. 594 cites 8 E. 4: 18. ſeems aged 


that no ie- 
cord which is executed, as by acquittel, &c. can be brought into a higher court withgut a wric; and 
that it ſeems agreed that If a 7: uſtice of peace, or other jugs of retard, having taken a rec gnizance or in- 
quiſitlon, or recorded a riot, or done any other executory ma ter within his jurildiction, and hace Pit 
cuntirued in the Jame Comm miſſiox, &. without any Inde IU mon Lie court of g. N. foal rECEIUVE fac 4 IR 
cord from his hands with cut ar ry Tor of certisrati. 


3. Several judges in their circitits took ſeveral werdicts, and dying D 163. 4. 
in the vacation before the return , the Valles , theſe verdiT, Hull be my 54 7 yg 
recerved by the hands 5 of the tlerk of the. a{jiſes ; and this is a better AI. Anon. 
way than to award a certiorari for thoſe verdicts to the executors — The ges 
of the judges; for the clerk of the aſſiſes was a. ſworn officer, OO 
Alfo the entry ſhall be in the common form, viz. Poſtea ad quem the indict 
tem venerunt partes & juſticiarii ad aſſiſas capiendas coram ment pro- 
quibus, &c. hie miſerunt recordum ſuum; and againſt this , f. 
entry of record no averment can be received that the judges vleaſes, 
were dead before the delivery of the poſtea; for this would be without 2 

CErtiOTarl 
—— to the record; by "all the judges of Englund. Jenk. per Bram 


Mar. 112, 


113. pl. 190. Mich. 17 Car, Anon. 2 Hawk. Pl. C. 290. cap. 27. ſ. 44 S. P. and ſays it 


ſeems to be agreed; but fays that the executurs or adminiitrators of a judge can in no caſe bring in 
e cord Without a writ to authorize them to do it. Aud eit ſeems to be the ſtronger *® opinion, that 
ticitner ad juftice who 18 out of com miilion at the time, nor one who has been out of comm: ſſion but is 


* [347] 


a'terwards r2ftored, can certify any record without a writ of Czrtio:atle. 

4. * was aid by Coke, that the chancellor, er any judge of any 
of the courts of res rl at W ji iber, may bring a record la ene 
another zt ih a writ of (e tic 1e, becauſe one judge 1 IS ſuflici- 
ently known to another; but that other judges of inferior courts, 
nor juſtices of peace, cannot do io, Godb. 14. pl. 21. Paſch. 
24 Eliz. B. I&. 

Vol. IV. 5 K & 
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347 Tertiorari. 


(F) At what Time. 


WJ Orr per Cateſby J. where certizrar! with mittimu 
comes te remote a fine, and the writ bears date before that 
the fine comes into chancery, yet is good. Br. Certiorari, pl. 19. 


eites 1 R. 3. 4. 


On a mo- 2. $ of certiorari 79 remove indi@ments, which indictment 
ion for A 

. tire date after the certiorari. Ibid. and cites Fitzh. Recordare, 
renne an pl. 6. 

rr lic ent : 

in B. R. pond 8 era! Frenchmen for a robbery; but a? the time of the mution the e lichniont 
b-fere 2 11: Fe r of 4« ic „ Keeiing Ch. . ſaid, vou ma y n. we 4 cert: erari; but } IT 021 7 „t br de! Feycred i. / # 


and then the judge has the profecutors there, and may bind them over, and 1» 


ths ma trons be 75 „d, 
Vent. 63. Lan- 


the trial may be here. Mod. 41. pl. yi. Hill, 21 & 22 Car. 2. B. R. Anon. 


dS + 


pereve & al' S. C. 


It was moved for a certiorari he remove an indictment f 
forcibt, entry, that <vas ence before removed hither, and after ſeit 
down by a procedendo, becauſe the juſtices below will not grant reſit- 


tution. Roll Ch. J. anſwered, there is a plea put in, and in n 
ſuch caſe it is not uſual to grant a certiorari, yet it may be, Þ 
that it may be granted, therefore ordered that the other fide thew 
cauſe why it ſhould not be granted. Sty. gov. Mich. 1651, 25 
B. R. Anon. | 
4. A certiorari tc remove an indictment of perjury at the ſeſſions, 2p 
Was delivered e the juſiices after the fſuine was returnable, The 5 
court inclined that nothing can be rey by certiorari after 4 
the return. Keb. 944. pl. 3. El. 17 and 18 Car. 2. B. R. he 
The King v. Rhodes. + 
2 Keb. 31, 5. Waere a matter 214017 :zrable a! 11 pen [abl: by the regard:rs of a ; 
4. 5 hs fere/? only, is preſented befere the juſtice; ewe; the court of B. R. inhal 
Male, S. C. reſolveel that they 2 ner grant 2 COFLICr AHI 2 ſuch preſent- Ater 
But it ment 5 till Gf er conmmilthun there, and that becau: te ſuch offences 
1 f. againſt the forcit lw ithould not go unpuniſhcd. Sid. 296. FR 
tet conv c- pi. 19 Tin. 18 Car. 2 2. Nortolk (Duke) \ . Newcaltle Duke.) _ « 
tun, in ar- erti 
ger to give the party, ehe right of whoſe free :old is concerned therein, an opportunity ſo far to traverſe tion 
Ro 4 Hawk. YL E. 288. Cay, 27. . 32. ; that | 
1 f | * . | | . „ a ment ; 
13 Pl 5. N. the dchendant was indicted beforc juſtices of peace, and per t. 
* 1” FR pleaded not guilty; and ter the jury ⁊tete gone to confulrr of their ane 
8. p. werdict, he 8 I * and the juſtices returned 1 
AA. _— 7 their verdict, and held good; for it cannot be delivered after 5 Y 
9 1ndiiiment f 
= _ the jury is nurn. 1 Salk. 144. pl. 3. Hill. 8 W. 3. B. R. The remed! 
a — King v. North. | per in 
tame GON | ; ; 0. } 
f.om the court of chancery r2turnzble in B. v. The court fad that that certiorari was void. Parnard. alk. 
Rep, in B. R. 106. Mich. 2 Geo. 2. Ie King v. Stets. Sce tit. Habeas Corpus (E) pl. 2+ mus 
- — : ger, N 
3 . : Judgment 
7. Certiorari to remove indictments, muſt be delivered before * ed 6: 
» . * «J;! Cor 11 
the jury 75 {vor u; 5 per Holt G. bs Cumb. 391. Mich. 8 W 8 3” ene eres, 
* JB:55.CE: 


B. R. Anon. 3 N * ang | 
| : 8. Aſter 7. R iy 
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8. After a orrant awarded to diſtrain, and diſtreſs made, 6 Mod. $3. 
upon a cmmeaion for deer-/iealing, a certiorari was brought to re- ee, 

0 f Ann. Mor- 
move the conviction; and after the record was removed the ley v. Stack- 
conitable fold the goods, but would not part with the money, ©» 5. F. 

t o 4 ia I 62 
nor return his warrant. The court held that the miable murht 3 3 
proceed i 272 the cet after the certiorar 7 becauſe it Was be "Tun before; - $0. and 
for a certiorari is no more a ſuperſedeas tha Naw rit of error on that Nath 


. . n Was th ond 
judgment in C. B. to ſtay the execution on a hi. fa. already be- $,.* a 


iy _ 


— — 
„ # 


; ; 24 
gun; that B. R. are no power over this avarrant, 3 it vas Morley the 


7 * ; - * OL ” ' 
1 before the certiorart ue, therefore they refuted to make 
7 . } * 


a rule on the > to return it, t ſaid, that e fiiſlicts 


e e S 10 ><" of An 5 
1m:ght fue hin if he 4; 4 Pot 2t Yeti} 71 tz C7” 2 I} th & 0119; 2. 4 7 £ 1/6 Ve- l.cale. J 


„ a E = | 2% * 
cutar. 1 Salk. 147. pl. 12. Mich. 1 Ann. B. R. The Que 
V. Naſh. | 
? — * 8 4 . — : — Fes 7 ; 
0. A Tue was mM de twat mo cerligrari ſhall be rranted te re— 


45 
i 


p = 4 þ , 424 + 73 7 , 14. 5 A = x j nit > 
79 thi 2 Joes 5 9 4 tt, THIGH 4 # 40 Col Fe 1 HI He 1 GNI The ef ral » Ty TY if [4 


an order . be removed before appeal, it thould be ſent 
down again; but if the time of appeal be expired, that cate is 
not within that rule; per Holt Ch. J. Ann. 1 Saik. 147. pl. 12. 
Paſch. ann . 


Rut ter- 


2 9 
3 9 7 2 
— 41 L 70 
2 WW ; 
I g + . Fo + 
7 7 7 — 
— — * 


tor that after 


it is filed, it 15 90 late. Ibid. Cites Mich, & Ann. B R. the cale Oi the ! 31 nhabit cants of SINGH ge WT 


10. It is a rule of court that no «der of juftices, vhereof an 
appeal lies, be brought into B. R. by certiorari 2 after the mat- 
5 be determined on the} oppeat, and if any be, that it be fent 
ack by precedend; ; for the original order does not come un, but 
"ag tenor of it, as appears by the very words of the return. 


- Mod. 10. Paſch. 1. Ann. B. R. Anon. 


inhabitants, it was held that advantage maſt be taken of the rule upon mot'on t 
alter it is filed, it is too late. 


11. The defendant being convicted on an indictment on the 
ſtatute 14 Car. 2. for beating certain oſhcers, &c. obtained 4 
certiorari to remove the indictment into B. R. and upo 
tion by the attorney-general for a procedenday it Was 
that a certiorari was not proper © Hie. er cenviction, and before fudg— 
ment; becauſe the jut ſlices who tried the fact were the moit pro- 
per to ſet the fine. "But per cur. this writ lies after conviction 
and before judgment, &c. becauſe in ſome cnfes a writ of error 
wil not lie, but in this it will; becauſe the proceedings were ground. 2 
0! oh mdiFment, and therefore the party erieved might have «4 
remedy by a writ of error, and for 4 it may not be ſo pro— 
per in this Gurt to ſet the line, a procedendo was granted. 


I Salk. 149. pl. 15. Mich. 2 Ann. B. N. Queen v. Porter. 


$1 mo — 


„* 2 


e 
C 


murder, and a caſe from Glyiceſter en an indictment for words, to the end that B. R. m 


julgment for the. greater, example; and taid that they „ſually grant a certiorari where it a 


is luch cony' ;Qion on which no writ of error Barz but ae zn we may grant a as 
* 


5 Wu conſider whether it de proper or not; and thererorc ſince t: e detengants ha ve ſtood a 


of oF * 
© C CC wa 


N 
1 Salk. TT. 
Pi. 11. lame 
rule, but 

1 - 
ſays that at- 
terwa as in 
MT. 4, WE 

& Yo 2 IT 

An N 5 
In Cx iQ af 
chal 
«} 21111 2 
+» - 
vc, bucaule 


7 Mod. 19, 


* 
* 
he Q 
1 
. 


een 


——8. . 
by Rolt Ch. 
|. accord- 
inglv, and 
Cited the 
caſe of 

Lille and 
Armitrongy 
on an indiet. 
meat of 

Sht give the 
Ppcars that it 
vet we 
trial before 


bo juſtices, [viz. for be: atirg a does le officer] it 18 1 able that the Juitices give judy ment 


; brine their writ of error 11 they think At; 
Tun. 2 Ann. The Queen ». Potter & al S. C 
E e 2 


21 95 and jot rt! ne Ge fen! and 5 this P Ow: 


2 Ld. Raym. Rep. $3 


(| jo azreed. 
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that f a jadge <f offije h 2 corniitien tere, doubted of te judgmont, le might remove the record inth 
B. R. by cer:irar;;” and upon Ts ment given here, 2 a writ ot crror of a record coram vobis refident 
would lic. » Salk. 149. pl. 15. Mich. 2 Ann. B. R. in cafe of the Queen v. Porter. 

2 Hawk. Þi. C. 288. cap. 27. f. 31. ſays it teems agreed, that a ccrtiorari ſhall never be cranes 
to remove an indictment or. appeal after a Cv nviction, unleſs for ſome ſpecial cauſe z as where the judge 
below is Goubttul what judgment is proper; for unleſs there be ſome ſuch reaſon, the judge who tricd 
the cute thall not be prevented from giving judgment in it; for it cannot be intended but that he 13 
den 2cquaint*d with the c:rcuniltances of it, and cortequently beſt able to judge what fine or other 
pun chment is proper for it. 


10) 95 or more Writs 


HE cognijſce of a ſlatute Labor ſued a certiorart directed 

to the mayors Sc. be efore avhbom it was acknowledged, and 

e a capias iſſued againſt the cogniſor; and upon an oft 

inventus returned, the cognitee broneht an alias capias, but died 

before it was returned. It was a queition whether his executcr 

ſhould have a ſci. fa. againſt the cogniſor, or a new certiorari to 

the mayor, &c. The party was adviſed to begin all de novo, as 

the beit method. D. 108. b. pl. 49. Paſch. 2 Eliz. Anon. 

S. P. n 2. A certiorari was awarded and returned, that there was nt 
1 Fs _ any warrant of attorney entered for the Maintiff in that term wherein 
writ of the action was commenced, and judgment given, It was ſurmiſed to 
ina, and the court by the a in error, as amicus curie, that there 
Kuta was, aut tbarrant of attorney far another term, and prayed a new certi;- 


that none 
rar! ; e on the court held that he might well have it. Cro. 


W342 Red of 

that term; J. 27 Faſch. 9 Jac N. Smith v. Skipwith. 

dur =” 

ta -G the 0 e + in error 9 it as of that term, and takes out a certicrari himſelf, wobi cb. We! "CONE 
that it 2021 filed; whereuponthe piaintitt's counſel moved to quaſh the ſecond certiorari, The court faid 


trat 3 . tobe ca bawe entered a cawent to have prevented its being filed; but however made a rule 10 
thew cauſe. Barnard. Rep. in B. R. 12. Paſch. 13 Geo. 3. Shipman v. Lethaliet. wid. 14. 
S. C. favs, the certicrari taken cut ty its defendant, wwas before in nully eſt erratum Fleaded; and the 
court ſaid mat as here arc 2 intonſiſtent returns, they would certainly take that which made in aßrm- 


ance of the judgment. And the ads agreed that the parties may take out 25 many Certioraries as they 


p e e be te in nullo ef erratum ple exded, but after that they cannot take any out but 9 motion; 


and that the court will grant thoſr ad informandam conſcientiam curiæ. 


* 


may have teveral writs to certify; per cur. Cro. J. 597. pl. 20. 
Mich. 18 Jac. B. R. Johns v. Bowen. 

4. Debt in B. R. upon a judgment in C. B. The defendant 
pleaded nul tie} record, and thereupon a certiorari was awarded, 
to certify the record returnable immediately. After 8 days ex- 
fired, and no record certified, the court was moved for an 4d. 
certicrari avith a penalty, which was granted. Palm. 562. Trin. 
4 Car. B. R. Saltingſtall v. Garraway. | 

5. Upon error brought of a judgment upon non ſum infor- 
matus in C. . The error afigned was, that it appeared by 
the record, that the declaration was beforc the plaintiff had 
any cauſe of action. It was ſaid, if it be ſo, then there 1s 3 
aormmg original certified; wherefore a new certiorari was awarded 
to have the truc original certified. Sty. 352, Mich. 2652. you 
niigs v. Downcs. 


3. Ine perſin fhall have but one certiorari, but ſeveral perſons 


Certiorari, 319 


6. It was moved to quath a certiorari, becauſe it was in e 
praeter-perfect tenſe. The court was unwilling to guath it, till 
they had advited whether an alias certiorari might be awarded, 
and the doubt was becauſe in ail counties but Londen the rec Fe 
itſelf is removed, and ſo no 2d certiorariz but ſome thought 
the record here not removed by the firit certiorari, but only a 
hiſtory that there was tuch a record, and that thercſore a 24 
certiorari ſhould iſſue; but after feveral debates it was adjourned 
as to this point. Sid. 229. pl. 28. Mich. 16 Car. 2. B. R 
The King v. Brown & ab. 

755 Nota, If a certizrari be not returned, fa that an alias be [ 
awarded, the return muſt be as upon the firit writ, and the 
other mult be returned d aite een ius brevis the matter 
was. certified. Vent. 75. Paſch. 22 Car. 2. „UÄũ 

8. A certiorari was granted 75 remove an order concerning money 
given and collefted for repair of a bridge, but through the ca eleſurſe 
of the vuttor ney the writ was no delivered in time, and lo a Procc- 
dendo went. The court was moved for a new certiorari, and 
ſaid that in Theſaurus Brevium are ſeveral prec: adit of an alias 
certiorari to remove an indictment upon an inſuſſicient return to 
che firſt, and this is no more, and that there are ſeveral in the 
ofhce of this kind; but the court told them it was their own 
fault not to deliver the firit, and rcfuled to help them. 2 Show. 
330, 343i. pk 34. Mich. 35 Car. 2. 0 Ron v; 
Weaver. | | 

9. A certiorari was granted, but the retyrn thereof evas guaſhed 
for ſome irregul: iy, ad here upon the court was moved for 
another certiorari; one of the jade es oppoſed the, granting it, 
becauſe the removal of the orders by virtue of the certiorari 
would not determine the right of the plaintiff (who had been 
choſen clerk to the commiltioners of fewers by ſome of the com- 
miſſioners, but was turned out by others, which was the reafon 
of quatt the return of the former certiorari z. but by the other 
three judges the certiorari was granted. 8 Mod. 331, 332. Mich, 
11 Geo. 1. Arthur v. Com a e of Sewers in Lorkfhire. 


Vo 

1 
O 
| WL, 
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(H) Obtained or granted. How and by whom, 
In what Cales, and wliereſore. 


1. 198 OMA . N O vii of certiorari fpull be granted to 

x | remove et, prifoner out of any gagl, or 

Jo rene * recognizance , except the ſame be ſigned by the Proper 

hands of the chief juſtice, or ½ hs abjence, by one of the juitices 

of the court out of which G 0 WW) 4t fb Il be dl led, an pain of 

$7, to be paid by any ome {hut writeth ſuch writ net being fe froned. 
2. 21 Jac. 1. cap. 8. . 5 & 6. Whereas indiAments of riot, Certiorari 

forcible entry, or affuill and battery, found at the quartes 9/7 79, e 
are 9 removed by certiorari, all | uch writs of certiorart ſhall be without put- 


delivered at fome quarter-/c e/frons in open court; and the parties in- ding in ſure- 
7 ties in over 


| & 3 ; | dif 1e A 


459 Tertiorari. 


ceurty vet area Dall, berore allowance of eb certiorar;, ue bound unto 
the proſecutors in 101. with ſuch furetics as the juſtic f 


es Mall 
. . . f 5 74 — 4 * „. - p > : 2 
cerl of the think fit, wwith condition 19 pay to Ihe pro cut. rs, eoithin on 
- 2 1 1 a . . as” -- 8 EZ. O'S "1. 5 , I — 7 
142 mut 7 he. aft?! Cl» * & +» n [alt 2 42 4 5 (1.ſ Fe nei Th e ol Y 3 20 Fad geil (11 — 
TetruUrn ik, * 8 7 . Wc. * * be * 7 
,# Roo bo 
. 5 1997 . 1 1 727 Apt * * . „ - 75 ha) {: 2 7 1 75 ES {3 vr 3 
F n+ 3 ”» £64 $5 # + , M4 . S "4 jg Co 56> > + +» s 4 » 4 & «m4 ft th 4 7 [> 7 
Sy I 3 1 1 1 7 5 4 Je 7 7 
parts dd cecd eite. 
not put in 2 
ſaredes, as Twiſter ſaid was adjudged in the time of Ju des Bacon, and for not returning it the court 
grantee an attachment; alſo the ,a att extends nge te indictments of f rib!» entry bot only to ri, &&. 


aw» #4 * - _—_ * 1 } = * 4 ” 2 25 "a By — 8 29 
T7,1CEC% Caan & Mae 297 order againſt returning — * Cos 22 * 91 55 


a> hatn bern conceived, and the } 
er. 2. B. K. The King v. Muck low. 
If a certiorari be awarzed to jutticcs of peace to certify an indictment of riot, or Frcibie entry, or 
other indictment of which the tat. 21 Jac. cap. S. ſays that they ought not to be certified without b. ba 
firſtſtaken, 15:u7b be party 20 2. g. be tail Ag te the ſtatute, yet rhe ſaſtices ought to male a re- 
n * CE ISO GI Io Sid. » Dio 7. Hill. 171 0% 147 Cars 2 B. R. a 0:04 ED 2 Hawk. oy 
C 252. cap. 27. f. . S. P. fays the juflices will be in con:empt if they make no return to it; for ail 
wris mutt be obezed, unleſs good ule de zucwn to tlze contrary, and the proper way of ſhewing it is to 


ercible entry. They breieght a certtyrari to remove the mdit ment, 
3 8 
and ie of Hells 1. H. 1 4% be bound i profectute ACCOr ding 10 the {t; 1— 


tute 21 Jac. ap. 8 S. the faid Seejrices, — the certio- 
ari, proceeded to try the mdictment; but it was reſolved, that 
where one of the parties offers to find ſureties, although the 
others will not, 
the other re utes; and that where the ſtatute ſays the party 
indicted ſhall be bound in the ſum of 101. with ſulhcient ſureues, 
as the juſtices thall think fit, yet if the _ ies are worth 101. 
the juſtices cannot refuſe them. And further reſolved, that after 
a certiorari Woke. and a tender of ſuffic 5 t ſuretics, according 
to the ſtatute, all tlie proceedings of the juſtices of peace are 
coram non judice. Mar. 27. pl. 63. Trin. 15 Car. Anon. 

Mar. 27 pl. 4. A feme covert is not within the ſtatute of 21 Jac. to find 

vo 5999-  ſurdtics. 2 Hale's Hiſt. Pl. C. 213. cites it as reſolved Trin. 


Par. 1. B. R. Hancock's caſe. 


10 
c 
- 


Nod. 47. £. On a motion for a certiorari, on behalf of Ld. Morley, to 
* . „ © . - Fe 1 : . : 1 f 
remove an indictment againſt him at the ſeſſions upon the ſta- 
Car, 2. B. R. tute againſt hearing mals. The court _ they did not tee LOW 
of a motion à certiorari could be granted a? he prayer of * the party, but that 
to remove a! 
ent it might be at the prayer of the counſel boy the ltate. Sty. 75 
far robbery. Mich. 1651. Ld. Morley s Cate, 
Tilden J. 
id he never knew 05 ch motion made by any but the King's attorney or ſ[icitor, It has been 
atjudecd mat a ceriiorart is by la grantab.e for an inditment; for the court js Grund of rivht te award 
i at the 08 e of the bieg, berauſe every indictment is the ſuit of the king, and he has a prerogat: vc 
of fuing in what coort he pleat-s. 578 it ſ-ems to be agreed, that it is left to the dif rerion of the cuir: 
eber te grant or dy it at the prayer e F rhe def nant; ard agtecably hereto it is laid down as a genere 
mile, that the court will never grant it for the removal of an inditm nt before juftices of end-actncry 
Withe. e jos frec al canſe, as where tore ls Juſt c ai. n to pre *nd that the court 1 be unreaton «+ 


d! 7 prepdiced agai F the deſftrdart; or wher e there is ſo much diff u SS. r the caſe, that the Jane ge below 
deres that it may be determined-in B R. or where the King huntif wines a Jpec ial dircfticn that the 
cauſe ſhall be removed ; r where the projecut.on appears is be for a mutter uot prof ey criminal. 2 Hawke 


Pi. C. 287, cap. 27. f. af 


2 Fale's 6. If any of the perſins indifted prit in fecurity, the indifment 
Hit. Pl. C. 
212, 217 


15 Twiſden 


[ 351 ] 3. Two men and their qvives avere indicted upon the ſtatute of 


ot, vet the indictment thall be removed, though. 


mil be * all, becaulc it 1s only to 1 coſts; by 


Certiorari. 


Twiſden and curiam; and Sir Humphry Mildma ay was fined for 
not returning uch certiorari; and the hands of the juſtices reed not 
be jet to it no\ more than the ſheriffs by return of the under- ; 
theritfs; and An habeas corpus, though not to be allowed if 
under 51. yet it NMuſt be returned that it is under 51. Keb, 231, 
pl. 57. Hill. 13 Ear. 2. B. R. The King v. Mucklow. 


15 Car. 1. 


7. Twiſden J. declared that there is a rule made among the 
judges, when any One prays a certiorari at a judge's camber, 73 
remove an indifment cut of Londn or &1iddleſex, he ought to give 
notice of his deſire to the other fide He days before, or otherwite 
the certiorari is not to be granted. Raym. 74. Paſch. 15 Car. 2. 
B. R. Stamford (Earl of) v. Gordal. 

8. 5 6 W. & M. cap. 11. /. 2. No certiorari to remove a 
cauſe from the ſeſſions in term-time, but upon motion and rule of 
court of B. R. defendant te give ſecurity to plead to iſſue, Wc. 
and try the cauſe the next aſſiſes. Recognizance to be returned 
with the certiorari into the court of B. R. 

9. S. 4. In the vacation a writ of certicrari may be granted by any 
of the juſtices of B. R. wwhije name, with the name of the party pro- 
curing it, ſhall be indorſed en the avrit ; and ſuch recognizance, as 
aforeſaid, ſhall be entered into before the ailwance thereef 


351 
The record 
ought to be 
1cmoved into 
5. N ad- 
judeg ed 
Mich. 1653. 
3... — 
Ibid. 212. 
cites Trin. 


Hancock's caſe, S. P. reſolved. 


E 


10. . The fame law as to granting certiorart in be counties 


palatine. 

11. 89 N. 3. cap. 33. 5 2. The party profecuting any certi- 
crari to remove an indictment from the quarter-/e/fions, may lind two 

manucaptors to enter into a recognizance before any of che jul- 
tices of B. R. in the ſame ſum, and under the ſame condition 
as is required by the act 5 & 6 W. & M. cap. 11. whereof 
mention ſhall be made on the back of the writ, under the hand 
of the juſtice who tot the fame, which ſhall be as — to ſtay 
proceedings as if taken before a ju uſtice of; peace in the county; and it 
fall be added to the condition of the Yecognizance, ths: 5 party 
hall appear from day to day in B. R. and n depart till di- 
charged by the court, 

12. A ſcire facias was brought on a recogmzance taken before 
a judge upon granting a certiorari to remove an indictment from 
the ſeſſions of the peuce, which upon oyer was entered in hæc 
verba; and was 2e 40 J. whereas the ſum preſcribed by the ffatute 
is 201. - And per Holt Ch, J. before 5 & 6 W. & M. cap. 11. 
zny judge might take a recognizancc, u. hich is not taken away 
but if it be „iet according 79 the flatute, which is in 201, the cer- 
tiorari will be no luperiedeas z ; vet whether it be or no, it is 
{till good as a recognizance at common law, 2 Salk. 564, Paſch. 


i Ann. B. R. The Queen v, Ewer. 


Theſe a- 
tutes being 
in the affit- 
mati ve, as 
to the tak ing 
of recogni- 
zances, do 
not take 

au ay the 
power which 
the juſtices 
of B. R. 
have by the 
common 


law of taking recognizances upon their granting certioraries ; from whence it follows, that it any ſuch 
Jaſtice granting a certiorari ſhall take a rrco 2nizance variant from that pretcribe 4 by the act, either as to 
the ſum or condition, &c. tuch recognizance will have the {ame force as it would have had if theſe 
ſtatutes had not been ma- de; but it is 1aid that the certiorari, if procured by the detend.: nt, will not in 
Ah caſe be a ſuperſedeas to the proceedings below, as it would have been at the common law; for the 


ſtatutes ſeem to be expreſs that the telliuns may procced, natwithſtanding * certiorari procu:ed 'by a de- 
fendant, 


Fe 4. 
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fendant, whereon ſuch recognizance is not given as is expreſsiy preſcribed, 2 Hawk. Pl, E. 292. 
cap. 27. . 53. 


e 17 12. A certiorari, to remove an indictment, had zo bail in- 

Do. Co | 

. dor/ed on it, and therefore the court ſaid that it ſhould not 

pot app-ar have been allowed; for it was againſt the late act of parliament. 

Mid. 33- 1 Salk. 149. pl. 14. Trin. 2 Ann. B. R. The Queen v. Botuell, 
10 

Ann, that without giving bail to try it according to the flatute, it is no ſuperſedeas. 


3 14. It was held that in writs of certiorari granted 7 remove 
order the jint for making out the writ wn be ſigned by a judge, 
and the writ itfelf need not; but in cafe of writs of certiorari 
P. t5 remove Pn HHIeNEs, the fat mii he ſigned and the writ too, and 
that the latter is required by the late act of parliament. And 
. Holt Ch. J. ſaid that if the tat had been ſigned on the ſame day 


40. S. P. the writ was taken out, that would have been well, becauſe it 


was before the etfoign-day ; but a hat /gned this term cannot wars 


rant & certiorari fee the lafi day of laſt term. 1 Salk. 150. pl. 19. 
Paſch. 4 Ann. KR. The Queen v. White. 

15. The court ſaid, that they had lately agreed to a rule, that 
ro certiorari ſhould be granted by 2 judge at his chambers in tern; 


time. Barnard. Rep. in B. R. Mich. 2 Geo. 2. The King v. 
Stcers. 


16. 5 Ges. 2. cap. 19. /. 2: No certiorari ſhall be allzwed to 


remve any order, unleſs the party pi ofecuting Hall enter into a re- 
cognizance with ſuretics, before one juſtice of peace where ſuch order 
Hall have been made, or before one of his Mafgay fuſtices of B. R. 
in the ſum of 501. with condition to proſecute without wilful 
delay, and to pav the party, in zꝛcheſe favour ſuch order was madt, 
within ane month after the ſaid order /hall be confirmed, their coſts to 
be taxed; and 1 eſe the party proſecuting ſuch certisrari fhall not 

4 353 enter int eb recagnigance, ar hall not perform the conditions afore- 

* ſaid, it Hall be a0 for the juſtices to proceed and make further 
orders, is if no certiorari had been granted. 

7. S. 3. The recopnizances 10 be taken as aforeſaid, ſhall be 
certified in B. R. and led with the certizrart and order remyvea 
thereby; and if the order all be canirmed, the perſons entitled to ſuch 
coftr, within cne month after demand 2 upon cath made of the 


making ſuch demand aud ref gal 7 A payment, ſhall have an attachment 


for contempt, and ihe recognizance hull not be di ifchurged until the 
eofts * be paid, und the order complied with. 
13 Ges. 2. cap. 18. . No writ of certiorari ſhall be al- 
Fl to remove any conviction, judgment, order, or other pro- 
© a 75 before any juitice ær prflices of peace of any county, city, 
= 5g. , reti corporate, or lilen 7 er the reſpective general or Quarter 
ethons here, unlets frich ceortiorart be moved or applied for within 
by Calendar months next after ſuch conviction, Sc. and wnleſs 
it be duly proved an 2 cath, that the party ſuing ferth the ſame has 
given fix days notice cherenf i in writing to the juftice or juſtices before 
2 b⁹ fuck cen: hon, Oe. ſhall be made, te the end that ſuch juſtice 
or jultices, or the parties therein concerned, may Be ao cauſe, if he or 
Ek: ali think fit, againſt the granting, ſuch certtararit, 


Certiorari. 


(!) Removed by it. What 1s, or ſhould be. And 


how. And what is a good Removal. 


Recipe gd reddat is brought in London, &c. The zenant 

wouched foreigner to warranty; the plea thall be removed by 

certiorari, and atter the warranty determined it ſhall be remanded, 
zr. Certiorari, pl. 16. cites 11 H. 4: 236; ©? 

2. But where the a9 is brought 2 ba nk, and L. has conuſance 
of the plea, and foils the 222 of r. in 15 franchiſe by foreign 
voucher, foreign plea, or otherwiſe, the re- ſummons hes to reduce 
it into bank; 
chiſe 3 per Hill and Hank. For eonfunce is granted ub con- 
eu „ quod cele ris frat guft: tin, altgquin redeat. Ibid. 

'The records of afſiſe may be removed into chancery upon 
ad of the juſtices, and to be ſent to the new juſtices by mitti- 
mus. Br. Certiorari, pl. 20. cites F. N. B. 242. 

4. And deed denied in one court, may be fo removed inte another 
court. Ibid. 

5. It is ſaid, that there is no certiorari in the regiſter t remove 
record out of court into C. B. inmediately ; - but, as it ſeems, it 
ſhall be cert ifte d in the chancery by ſurmiſe, and then to be ſent into 
bank by mittimus, which matter was agreed in the chancery. 
Br. Certiorari, pl. 20. cites 36 H. 8. & F. N. B. 242. 

6. Scire facias; note, that where the plamt:ff in afſiſe in ancient 
d-meſne had recovered the land and damages, and becauſe the de- 
fendant had nothing there to render the damages, he removed it into 
chan; icery by certiorari, and ſeut it by mittimus into C. B. and there 
had /c:re facias to have execution upon it; quod nota; and ſo ſee, 
that after judgment no other writ lies to remove record but only 
certiorari, though it be recovered in a bate court. Br. Certio- 
rari, pl. 4. cites 39 H. 6. 3, 4. 

7- A judgment given in the court at Dimchurch, being a 
member of the cinque ports, was removed by certiorari into Þ. R. 
and a ſci. fa. iflued againſt the defendant, to ſhew cauſe why the 
plaintiff ſhould not have execution, and there being an alias cer- 
tiorari in this caſe, the defendant demurred, for that it was frcut 
prius, when it ought to he ficut alias, but the exception was dif- 
allowed, and the plaintiff kad judgment. Sty. 9. Paſch. 23 Car. 
Rook v. Knight. 

8. An indictment of battery was found at the ſeſſions billa vera, 
and the party entered ints a r:cogrizance to go to trial there the next 
Hens; and this being ſhewn tor cauſe why the certiorari ſhould 
not be granted, Roll Ch. J. ſaid, that the recogmzance alſo may be 
removed by the certiorart, arid thought there cauld be no hurt if the 
mdiftment be removed, and the trial had at the aſſizes, and ſhould 
it be removed into B. R. they would not quaſh the indictment, 
but the party ſhall plead and carry it down, and try it at the next 
atlizes at his own charge. Sty. 328. Paſch. 1652. B. R. Anon. 


and procuic his appearance to be recorded, and he muſt lkeniſe 0 eliver the wiit ; 


for there it never ſhall be remanded into the fran- 
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Pr. N. Tc 
pl. 278. 
cites S. C. 
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Though the 
certioratl 
removes the 
recogni- 

Zz ance to ap- 
pear beſoie 
the juſtices 
of aii ſe, &c. 
yet that does 
#724 cc zſe his 
ape: ane, 
but he ought 
to * 


for purchating ſuch 


a wilt 


—ͤ—— ſͤ —— — — WOO 


r 


- 4 . — — * as 
—— — ——— * as 

—— — tit otro —— — 88 

0 by 8 a * _— r 
- pe ” D 1 * vu — — A 2 


"DIS 


2 wri* only 


R rv. * 


cording! 


Certiorari. 


is not ſufficient; and judgment accordingly, Cro. J. 28 . pl. 2. Trin. 9 Jac. B. R. 


Bulſt. 155. S. C. agjudged accordingly. Ten e. adjudged ac- 


better aut ebener, though it has been holden otherwiſe, as in 2 Roll. Abr. 492. (F) pl. 12. and Dalt, 


cap. 


Comb. 199. 


Drew v. 
Barkicti, 
S. C. the 
Court were 
of opinion, 
that a ici. 
fa. might 
ei be 
brought in 
B. K. n 2 
recon 
1 2 Me 
met ed hi 
ther out of 


6.9 
and that dy 
reafon of 


ſome precedents meun them at their chambers. 


9. After a writ of error upon a judgment in C. B. and the 
Jreigment Armed, the plaintiff i in the original actian moved. fer a cer- 
tiarari to remove inte B. N. the recygnizance taken in C. B. port the 
all;wwance of the aurit of error, in order to bring a ſci. fa. ag: ainſt the 
bail. It was objected, that B. R. could not grant ſuch a certio- 
rari, becauſe the recognizance is a record, and therefore not to 
be removed by ſuch a writ, for that removes only tenorem re— 
cordi; but on the other fide a diveriity was taken between bail 
taken in inferior courts where it is upon the roll itfelf, and fo 
part of the record, and here :“ the courts of If efrminfeer ; for 
there ihe re yer Zaire is taxen by He „ and 1s Dart of the record an 
the rell, and theretore may be re moved by certiorari though the 
record itſelf cannot, and it was granted accordingly. 4 Mod, 
104. Patch. 4 W. & M. in B. R. Barſdale v. Drew. 


Show. 343. 345. §. C. ſays, the court, after 


detiberstion, and jearch into precedents, hd account of 7 or & in ail, the firit 20 years fince, but none 


on debate; howercrt, they r. nled it good, for this reaſon, as I i ppole, 
pred ce to the ITE tors, bu* rather 428 ad vantage, becaule 110 Wt of error lies from hence 


and 1s no 


upon fuch feire tacias, but in parliamens- 


E Mcd. * x" 


EL & 5. 
P. per cur. 
and tut io 
it ; ii he 
will not vic 
it till LES 
the jury 
teben; - and 


becauſe ampliat 1urifaictionem, 


— 


10. A certiorari after convidticn ought ts be ts remove the indicd. 


ment and condictien, and if it mentions the indictment only and 


not the conviction, it may be quathed; and if the party takes it 
out before ccuviction, but will nt uje it rill. after, hie ought to loſe the 


benefit of it. 1 Salk. 150. pl. 17. Hill. 2 Ann. B. R. Ilie 
Queen v. > i 


the writ was quaſhed, and a new one granted to remove the indiQtment, and conviction thereupon, 


and ordered them to make it {peeia!, and to £116 the prolec ns! dor a day thereupon above. 


3 8 Salk. 


78. pe. 1. 5. C. — 2 Id. Rm. Ro. „. 8. C. & S. Ve per Holt Ch. J. accordingly, 


& S. P.— 


11. On a certiorar! 76 remove an mdichment after convidtion by 
verdict, a Gay in court ought ts be given to the part y. 6 Mod. 61, 


1 Salk. 150. Mich. 2 Ann. B. R. The Queen v. Dixon. 


| p! 117. 8. . 
but 5. P. does not appear. 


C3553 


2 Ld. Raym. Rep. N S. C9 * S. P. accordingly. 


12. A certiorari was quaſhed, becauſe it was directed jufliciariis 
ad pacem affignatir, omitt! ng the words 4d conf ervandam. 11 Mod, 


172. pl. 10. Patch, 7 Ann. B. R. the Queen v. Jay. 


3 (K) Returned or certifie 
And falſe Return pu iſhed how. 


IN debt upon exigent, the ſberiff i quarto exa@7us ; 
the plaintiff averred that the defendant 1s duly cutlaawed, 


Centiorari fall be directed to the corners, to certify whether he 
13 


2 Hawk. Pl. C. 294. cap. 27. ſ. 65, lays, that this opinion ſeems ſupported by the - 


By whom and how, 


Certiorari. 


is outlawed or not; and if they certify that he 15 outlanved, it ſhall 
be taken for perfect record that the defendant is outlawed, and 
the ſheriff ſhall be amerced. Br. Certiorari, * 2. Cites 36 
H. 6. 

2. If affiſe is taten before the one ju 1 of He, the clerk of the 
af fo not expeting the coming of the other Juſtices / ajfije, yet the other 
FRA by certiorari may certify tlie ſame record. Br. Record, 
pl. 8 7. 5. 

*; A certiorari u- 26 "refed to tet cler of the parliament to cer- 
tify the, tenor of an act of parliament concerning the attainder of 
the duke of Norfolk, and ene of the clerks made the return. 
The queſtion was, if the return was good, ſince one alone had no 
Warrant to certify, See D. 93. à. Pl. 24. Mich. xi Mar. The 


Duke of Norfolk's caſe. 


which is returned by one of them by his proper name, and well. D. 92. a. Marg. 
E. R. 

4. Debt on a recovery in Briſtosv ; it was tran and certified 
nder the ſeal © Briſtoꝛb, it was moved that it ſhould have been 


certified under the great ſeal, but the court held that it was well 


1 2 Tic 4 


enough; for ſuch is the eourle upon certiorari directed to inte-., 


Cro. E. 821. pl. 17. Paſch. 43 Eliz, B. R. Butcher 


rior courts. 
v. Aldworth. 


Pio 2.4. 


Upon dimi- 
nution 2). 
leged, a cer- 
tiorar! itſued 
to A. and E. 
nuftices 7 ＋ 


the grar 4 


8 > 
1675 N of a 


i. 70. S. P. 
and ſays that 
it ſuch court 
has no pro- 
per ſeal, it 


ſeems that the return may well be made under any other. 


©. Certiorari to the recorder cannot be returned by the deputy 
r-corder in his own name. Sty. 98. Paſch. 24 Car. B. R. Thin 
v. Thin. 


6. Certiorari to remove a e coram R. F. & focus furs. 
The record is cer:: rs by K. H. and one other, and 3 juſtices held 
this well enough; but Twiſde n e contra. Keb. 282. pk 56: 
Paſch, 14 Car. 2. B. R.  Recyc v. Brown. | 


peace, becauſe it wwas only made by onc.. 
dicial otfhcers ; upon which he 
and both thoſe courts allowed, 


Bar nard. Rep, 


7 chment ; 
this they ſaid was none. 
bitants of Darlington. 


in B. R. 113. Hill 2 Geo. 2. 


„ Exception was taken upon a conviction of one for carrying 
af 4 gun, not being qualified according to the ſtatute, becauſe it 
was before ſuch an one 7z/tice of the prace, without adding nec non 
ad diverſas felomas, tranſgre ones, Wc. audiend” affign'. And the 
court agreed ſo it ought to be in returns upon certioraries to re- 
move indictments taken at ſe{lions; but otherwiſe of convictions 


of this nature, for it is known to the court, that the ſtat. gives 
them authority in this caſe. Vent. 33. Trin. 21 Car. 2. B. R. 
Anon. 


8. Nota, if a de not returned, ſo that an alas be 
awarded, the return mult be as upon the firſt writ, and the other 
muſt 


"3 


cultos brevium, or to a recorder and his deputy, then it is good. 


Pat if it be 
directed to 
a recorder 
who is 2 


Ibid. 


It was mov- 
ed to quaſh 


a return do 


a certiorari, 


directed to 2 
Juftices of 

But the court over-ruled the exception, becauſe they are ju- 
took 2 oth: ers, Viz. that the return was in Erg. b, and likewiſe upon 
and made à rule upon them to make another return, for 


The King. v. the Inha- 


Certiorari. 


muſt be returned quad ante adventun iftins * ds, the matter Was 
certified. Vent. 75. Paſch. 22 Car. B. R. Anon. 
9. All certioraries, though directed 15 divers juices, may be 
returned by one, and lo is the uſual practice per Altry. Cumb. 
25. Trin. 2 Jac. 2. B. R. Anon. 
Mod. 140. 10. Where a certiorari innues to 7. 408 of pence to return an 


. order, they C001 only return it in her verba, and whatever they re- 
The King turn more, the court can take no notice of. 2 Salk. 493. pl. 59. 


v. the lau- The Inhabitants of Weſton Rivers v. St. P in Marlborough. 
RPabitants of 

Wootton Rivers, S. C. — 2 Hawk. Pl. C. 205 cop. 27. ſ. 75. ſays that wharſoever matters are put 
* the return of a certiorari & wway f explanation or otherw' ſc, beſides thoſe which are expretsly 
oederes to be certified, are put in without any warrant or authority, and confeguently tha!l de no more 
red ded Dy tic court above, than if they had becn wholly omitted. | 


11. Certiorart returned by glerk of the peace was he! ill, he 
not being the perſon to whom the certiorari was directed; but 
it ſhould hare been returned by 2 juſtices. 2 Salk. 479. pl. 27. 
Trin. TW. 3. B. R. Aſhley's cafe. 


(L) Variance and 4 ER thereof, and falle 


Retur: = 


Br. vrt. 1. OErtiorari to remove the indictment 1 herſes,. and . 
anch, pl. 62. the iudictmient of one horſe only was certified in chancery, 
ces S. C. and ſent into B. R. and for the variance between the writ and 
. N the indictment, they would not arruigu the priſanem, but he went 
cz S. C. finc die; for they had no warrant, &c. Br. Bone, pl. 69. 
cites 3 Aſſ. 3. 

2. In aſſiſe the record was removed by certiorari and mittimus 
before the juſtices of B. R. and there was a variance between the 
writ of certiorari, and the record and mittimus; for the one was 
H. Grene juſtice, ſcilicet, the record, and the writ was H. de 
Cree, and fo ſurpluſage by the word {de}, and therefore the 
juſtices would not proceed. Br. Variance, pl. 71. cites 28 
Aff. 52. 

3. A certiorari was to remove a record eujrſdam inqui// i/iticnis 
cent, Dec. in curia naſira, &c. but the record being in the time of the 


3 
former king, the court held the writ ill, and that the record zs 1 


ſores: D. 206. b. pl. 12. Mich. 3 & 4 Eliz. Anon. 

4 certiorari was to remove an indictment of forcible entry, 
but the return to it was a peaceable entry and a forcible detarner ; to 
that there being no ſuch indictment before them as the certiorari 
mentions, it was inſiſted that it was no contempt in the juſtices 
not to make any return. But — it is the uſual courſe of 
the court to make certioraries in this form, and therefore this is 

no excufe. Sty. 89. Hill. 23 Car. Chambers v. Floyd. 

5. Upon a certiorari brought to remove an indictment for bar- 
retry in Middleſex, 2 cr 3 lines of the indiftment were left out. It 


was agreed that if tluis indictment had been certified out of Lon- 
. dong 


Certiorart. 3504 


don, it might be amended on motion by the or iginal, becauſe by 
their charter they certify only tenorem record, to that the record 
icfelf ſtill remains with them, and the court may ſamend by it; 
but it cannot be amended in any other county, b -2uſe the law 
ſuppoſes the record itſelf to be removed, and fo there is nothing 
remaining for them to amend it by. Sid. 155. pl. . Mich. 15 
Car. 2. B. R. The King v. Alcock. 

6. A certiorari was directed to a juſtice ef Cheſter, oh his deputy, [ 357 
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and it was returned ind ſubſcribed by ſuch a one chief juſtice. It Sid. 64. N. 
was objected that the return was ill, it not being y the fame 25 ag 


erſon; and after divers motions the court held it good. Lev. court 
50. Mich. 15 Car. 2. B. R. Barrow v. Hewitt. thought it a 


* > . 
good return, 


\ becauſe the direction of the writ implies the ſuperior, inaſmuch as it mentions the deputy ; and the 
ſtatute of * H. 8. cap. . itiles him the high juſtice, and (high) and (chief) are all one, and the 
court will not intend that there is another juſtice beſide him who made the return; aud judgment niſt, 
Kc. Keb. 165. pl. 120. Mich. 13 Car. 2. B. R. the S. C. adjornatur. Ibid. 187. pl. 
168. S. C. adjudged for the plaintiff. Ibid. 210. pl. 13. Hill. 13 Car. 2. 8. C. but S. Pp. 
does not appear. 

Ss where a certiorari was directed to the uſt. Ts; of Fly, and was returned by ſich a one chief guſt e cf 
Ey, the lame was adjudged good; Leve 50. in caſu ſ pra, cites it as lately adjudged 3 in the caſe of Har- 
rilon v. Munferd. Sid. 64. cites it as the caſe of Harrifon v. Morthen, and held god ther. 
Kei. 187. cites it as the cate of Harriſon v. Morpeth, in C. B. 1654. 

* It feems that this, ccorulng to Keb. 137, mould be 2 & 3 E. 6. cap. 28. 


7. A certiorari was to remove an order againſt T. 8. concern- 7 Mod. 97. 


ing fereign ſalt, which being removed, appeared to be an order —_— 
nn. . - 
touching /a/?, without the word (foreign.) It was held that for Anon. S. P. 


this cauſe it was not removed, there being no ſuch order. 1 Salk. and leems to 
145. pl. 4. Mich. 8 W. 3. B. R. Anon. be 5. C. not- 


withſtand - 


ing the difference of the year, and held accerdingly ; for a ſpecial certiorari cannot remove general or- 


ders, though a general certiorari will remove ſpecial ones. 


8. When a preſentment in a leet is removed by certiorari, the 
File of the court muſt be fet out exafly; but there needs no ſuch 
nicety in pleading ; per Holt Ch. J. II NM d. 228. Trin. 9 Ann. 
B. R. in cafe of the Queen v. Jennings. 


(VM) Return. What is a Bad Return, and what 
No Returh. 


1. CErtorart to remove indictments was returned, that at the 

Sous held at C. before T. B. and other juſtices, to F prefer ve 

the peace of the king in the fame county, and did f ſay ad diverſas 
Felon', &c. according to their eon min on; and it ſeems there that 
the party ſnall not be arraigned of the felony ſpecified in the in- 
dictment in B. R. becauſe it is not well removed for the cauſe 
aforeſaid z and by ſome, no record is before juſtices of the peace, 
&c. becauſe it is removed. Quære thereof; quære before whom 

the record remains, becauſe it is doubted, Br. Indictment, pl. 
32. 1 . | 
| | 2. Cer- 


—— „ 
a — 
— * 


e 
9 5 
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2. Certiorari to the corenty palatiue of Cheſter. They returned 
that they kad jurijdifion of the cauſe, aud that therefore they are not 
to certify it. It was objected that this return was too general ; 
for they have not ſhewed any cauſe why they ſhould have jurit- 
diction. Roll Ch. J. ordered them to ſhew cauſe why they 
ſhould not make a better return. Sty. 155. Hill. 1650. Allen's 
cate. | | 

Comb. 262. 3, Indictment upon the ſtatute 5 Eliz. for exerciſing a trade in 
ae Ems borough, 17 being bound apprentice to it; and upon a certiorari 


ception was 3 : e * 
to remove it into B. R. the mayor made this return, viz. IT- 
lime certiſico guzd ad ſeſſicmem pacis, &c. per juratores preſentatum e. 


taken that 
it is only 

e ae iftit quod billa ſequens g vera, viz. Qued predift Berry did exercise, 
Eyre J. &C. omitting the clauſe juratores pro domino rege preſentant quod, 
ſeemed to er. The firſt exception was, that 57/3 ſequens eſe vera is naught; 


| | ; 
allow * ſed non allocatur, as to that part of the return. 2d Exception 


exception; f . 3 a 
for every in- Was, that there is no bill at all; for it is not ſaid that it was 


1 preſented by the jury. Sed per curiam, this is no return to the 
ournce - - . - ” . . . 
Sn © der certiorari; for the writ commands to return an indictment, but 


gin, jurato- dats . TY 
res pro do- this is none, therefore they could not \quaſh it; neither would 


mind rege they ſuffer this return to be filed, becavte it was inſufficient, 


* ; 
per Iacra wherefore the mayor was ordered to amend the return. Et per 


mentum p 
ſuum prx- CUT. a return quod hum:illime certifice, 15 not good. Carth. 223. 


unt, and Paſch. 4 W. & M. in B. R. The King v. Berry. 


it is a ne- 
ceſſary part thereof; but Holt Ch. J. faid it may be either way, and that this is well enough, and 


tantamount. I e reporter adds 2 quære. 
= - 
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4. A certiorari iſſued 79 remove a conviction for deer-/lealing, and 


the juſtices returned 2 afrdavits, and a warrant to diſtrain ; and 
this return was quaſhed as imperfect. 1 Salk. 146. pl. 8. Trin. 
12 W. 3. B. R. The King v. Levermore. 

5. On a certiorari zo remove an erder, the return was cufus qui- 
dem tenor ſeguitur in hec verba, and not qui quidem ordo ſequitur 
in hec vera, and it was quaſhed for that reaſon. 1 Salk. 147. 
pk 10. Paſch. 1 Ann. B. R. The Queen v. St. Mary's Pariſh 
in the Deviles. 7 

6. Certiorari t remove a convittion for ſelling eyder without pay- 


ing the duty on the late ſtatute, and the juſtice made the return in 


Engliſh ; and upon a motion to quith it, it was allowed to be 


ged. 1 Salk. 149. pl. 16. Mich. 2 Ann. B. R. Anon. 
(N) Procedendo. In what Cafes, 
1. DR:if:ners were renwved with their indiftments by certiorari 


into B. R. and all except one were put into the cuſtody 
of the marſhal, and this oe vas remanded, becauſe appeal was taken 
againſt him at N. before the certierort, to which he pleaded not 
guilty, and proceſs of difire/s awarded againſt the jury, and there- 
fore he was remanded to Newgate, becauſe the appeal fhall not 


be difcontinucd. Br. Corone, pl. 161. cites 16 E. 4. 5. 7 
| 5 | 2. A cer- 


* 


4 — 1 oY n 


Þ; 


but ordered 2 


Certiorari. 


A certiorari was granted out of this court e remove certain 
indictments of forcible entries, har cas in truth there was no indid- 
ment of forcible ertry found againſ? the party. Upon this a ſuper- 
ſedeas was prayed to ſuperfe de the certiorari- Per Roll ]. whit 
certiorari Was 3 n by Way of prevention for what might be done; 

2 proceden do to the juſtices to proceed, Weit 
ſtanding the certiorari. Sty. 127. Trin. 24 Car. B. R. Anon. 

3. After certiorari returned and filed, no procedendo Can go; 
per cur. 6 Mod. 43. Mich. 2 Ann. Anon. 


68. ſays that it ſeems ſo bs the common law. And ibid, in Marg. ſays it u 
Hill. 6 Geo. The King v. Whitlow. 


The Effect of. a Certiorari. And 1 


(0) 
&c. after. 
* 
FT ER an indiiment ion the flat. 8 H. 6. before the 
Juſtices of peace in Eſlex, they awarded reſtitution 3 but be- 
:re it awas' made there was a certigrari delivered to the cuſftes rotu- 
but he world not open or read it till after reſtitution was 
made; and yet the judges ſeemed clear that the reſtitution was 
well 2 and made. And a diver/ity was taken between an 
aft judicial and minifteriel ; the act of the juſtices of peace is in- 
judicial, and their negligence in not ſending a ſuperſedeas fhall 
not prejudice ; but where a miniiter receives a countermand, as 
if the ſtherift be ſuperſeded, this is a difcharge of the authority 
which he had before; and if juſtices of peace receive a certiorari, 
whatever they do afterwards is without warrant z but all which 
the ſheriff does after, upon the warrant before, is not erroneous 
and yet their ne egligence 1s puniſhable by attachment, as a con- 


tempt, Mo. 7. pl. 921. cites Hill. 45 Eliz. B. R. Fitzwil- 


liams's caſe. 


{rum, 


their authority after its delivery ie void, Yelv, 32. 
great deliberation, and the cuſtos rotulorum was much checked by the cou 
Hawk. Pt. C. 154. cap. 64. l. 61. fays it is certain that a certiorari from B. R. 


ſuch reſtitut'on; for every ſuch certiorari has theſe 
Albi, and contey: 


which is executed after the teſte; but does not bring the juſtices of Peace, 
tlicy proceed after the delivering thereof. | 


2. If a certiorari be lireted: to juſtices of | hence lo remove an in- 
diftment found before them, they cannst proceed, although the record 1s 
not removed. The 21 Fac. I. cap. 8. dees not extend ie indictments 
of f lony, but only to leller acts againſt the peace, as riots, tretpaſs, : 
forcible entry, and the the, they may proceed in theſe cafe er, notewith- 
Sanding fuch certiorari, if he that fues out ſuch certiorari dees mot 
enter 110 a recogniæ ace with jurcucs to proſecute. it with effect, 
and to pay coſls to him againſt whom the treſpals was committed, 


it the defendant docs not prevail. Jenk. 181. pl. 64. 


thereof, viz. eo quod 


tlie Av 
Mich. 7 & 8 Elz... 2 Hawk. Pl Go 2083 


D. 245. . pls. 63. cap. 27. 


2 Hawk. 


Pl. CC: 2904s 
CIPs 27. 


was agreed in B. R. 


3591 


Cro. E. 
915. pl. 5. 
S. C. the 
reſtitution 
after the 
Certiorail 
was Lad 
di, becauſe 
the hands of 
the juſtices 
were therebv 
cloſed, it 
being an ex- 
pret5 prohi- 
VITION to 
them, viz. 
ulterius ter- 
minar! ca- 
ram vobis 
nolumus, 
and ſo every 
act done by 


S. C. and re-reftitution was granted upon 
rt for a miſdemeanor. 
is a ſuperſedeas to 
words, coram nobis terminari volumus & non 
ently it wholly cloſes the hands of the juttices of peace, and avoids any reſtitution 
&c. into a contemꝑt, unlets 


A certiorari 
to the jutti- 
ces, though 
the day cf 
Le. urnispaſty 
iS 2 ſuperſe- 
das to the 
proceeding 
upon the 
d ctment; 
for there are 
expreſs 
words for 


IN. 


! rex non vult feloniam illam terminari alibi quam coram ſeipſo, &. 
1. 64. S. ” 


and tays, 
that 


wy ove N Nn * 25 2 — re 


359 TCertiorart. 


that the proceeding after is erroneous, notwithſtanding the party who proſecuted it never make any 
other ſoit to have the record certified, but only by cauſing the certiorari to be delivered. 


2; fer a certiorari brought and tender of ſufficient ſureties, 
„ . accordifto the ſtatute, all the proceedings of the juſtices of 


ee 
2 Hes 3 t 
* 


213.4 
cock's caſe, peace 
iz; gr 


ſolved. and If 
hs, 4+ f an ITC & 


* FW tment is removed by certiorari, and % bail ig put 


% I in, you may proceed below without any procedendo; per Roll 


Ch. J. Sty. 321. Hill. 1651. B. R. Anon. | 
Keb. 944. 5. A certiorari is no fuperſedeas if it be net delivered befere the 


3 þ -_ return is expired. 2 Hawk. Pl. C. 294. cap. 27. ſ. 64. 


C. 2. B. R. the King v. Rhodes. 


6. Whether a recegnigance for the goed behavicur be ſuperſeded by 
a certicrari. See 2 Hawk. Pl. C. cap. 27. ſ. 65. 
2 HMR. 7. All proceedings after a certiorari alloaved are erroneous ; per 
293- £2P cur. 1 Salk. 148, 149. pl. 13. Hill. 1 Ann. B. R. Croſs v. 
4 os Smith. | 
it is agteed dy ail the books. 


3604 = . 5 
5. P. 6 8. Certiorari to remove indictments is no ſuper/edeas by 5 & 4 
_—— 33" W. & M. cap. 11. unleſs recognizance be entered into in 20 |. 


2 Ann. 2 Salk. 564. pl. 3. Paſch. 1 Ann. B. R. the Queen v. Ewer. 
B. R. Anon. N ; £ : 

x Salk. 147. g. After a warrant iſſicd out upon the act againſt deer-ſtealing 
1 to levy by diſer, a certiorari was brought, and the record thereby 
Ann. B. R. removed up in B. R. but that could not hinder the execution. 6 


the Quezn Mod. 83. Mich. 2 Ann. B. R. in caſe of Morley v. Staker. 


V. Nath, 


S. C. beld per cur. accordingly. 


bers 147. 10. If the warrant was made returnable before the juflices of 
en peace, though the record of conviction be after moved into B. R. 
$ ©. by certiorari, yet they may call the conſtablæ to account upon the 
| warrant ; but if the warrant was not made returnable, the officer 

is not bound to return it. 6 Mod. 83. Mich. 2 Ann. B. R. in 


caſe of Morley v. Staker. 


Sek. 127. 11. If before certiorari cæecution be done in part, notwithſtanding 

RS = the certiorari the officer may go on with it. 6 Mod. 83. Mich. 
- nahi, : 7 P, F 

S. C. 2 Ann. B. R. in cafe of Morley v. Staker. | 

1 12. On certiorari to remove all inguifitions of forcible entries 
. 2575 i U — - - 4 * f 8 7 i 1 

cap. 27. made upon J. S. the juſtices returned an inquifetion of an eutry mad? 


f. 74. ſays, by B. upon J. S. and now affidavits were offered to give the court 
that the per- jatisfaction, that the only inguiſition before the juſlices was an iuq ui- 
fon to whom . 2 „„ 1 5 : ; Neg 
260 Action of a force by A. and that the precept was t9 Summon a jury to 
i: direct rnqurre of a force againſt F. S. by A. and there they inquired of nö 
may mA offer force. The court would hcar no aſſidavits againit the return 


Ihit r@urn ; 6 5 . : 
tithe) - {which is matter of record) in order to make reſtitution, but we 


picaics, and may in order to have an information ſiled againſt the juſtice for 

the court this abuſe. 6 Mod. go. Hill. 2 Ann. B. R. Cowper's caſe. 

will not ſtuy 

the filing ot it on affidavit, of its faifity, except only where the public good requires it, (as in _ 
| _ 5 


doram non judice; reſolved. Mar. 27. pl. 63. Trin. 


Certiorart. 


F 


360 : 


the commiſſioners of ſewers) or for ſome other ſpecial reaſon 5 but regularly the only remedy againſt 


&c, at the ſuit of the king. 


13. If the party that removes zudictment, does 1 enter into 
recagnizance to try it next aſſiſes, or term, or the ſittifg within the 
term, the certiorari is no ſuper. deas; and failure of trying is a 
forfeiture of recognizance, after which they will not hear a mo- 
tion in arreſt of judgment. 6 Mod. 43. Mich. 2 Ann. B. R. 

The court made it a rule, that the deen ſhall never 
car trial an indictment removed in B. R. by the proſecutor, 
without leave of the court. 6 Mod. 245. Mich. 3 Ann. B. R. 
in caſe of the Queen v. Sir Jacob Banks. 

15. An order was made againſt A. and the certiorari was 73 
remove all orders againſt A. and B. The court held, 
ſhall nat remove the erden againſt A. alone, but it ought to be to 
remove all orders againſt A. and B. or either of them. I Salk. 
15 1. pl. 21. Mich. 4 Ann. B. R. The Queen v. Barnes. 

16. If there be a forcible detainer, and an inquiſition taken, 
and then @ certiorari t9 remove the inquiſitian, and then there is a 
now forcible detainer, the juſtices may, notwithſtanding the cer- 
ttorari, record the force; but they cannot proceed to "award re- 
ſtitution; ſo if after the inquiſition, and before the certiorari, 


there had been a forcible detainer, the juſtices might have re- 


corded the force, but all proceedings upon ſuch inquiſition are 
itopped, 1 Salk, 15 1. pl. 22. Paſch. 5 Ann. B. R. Kneller's 
caſe. : 

17. A convidion was upon view of 3 juſtices of a forcible de- 
taner ; if a certiorari comes to them, yet they may proceed to ſet a 


5 Hane and compleat . their judgment, and it will be no contempt ; but 


the juſtices having committed the defendants to gaol to lie there 
till they ſhould pay a fine to the king, and no fine being ſet, the 
conviction was held naught and quaſhed, and defendants diſ- 


charges 2 Ld. Raym. Rep. 1514. Hill. 1 Geo. 2. The King 


. Elwell & al, | | : 


(P) Coſts. In what Caſes. 


5&6 N. MH. JF the defendant procuring fich certicrart be 
cap. 11. convicted, B. R. fhat! give reaſauable cots 
to the preſecuter, if he be the party injured, or if he be a juſtice of 
peace, mayor, conſlable, or other civil oft wer, who proſecuted upon any 
fat committed that concerned him, or them, as officers to pi ofecute or 
preſent. 

2. And cofls ſhall be "IE according to the courſe of the 7 id court, 
and the proſecntor, for recovery of the jaid tofts, ſhall within 10 days 
after demand and refuſal »f the payment of them upon cath, have an 
attachment granted againſt the defendant by the ſaid court for Vis con 
yn. ; and the recaguiaance fall nat be dijcharged till ſuch coſts are 
£4! 


Vor. IV. F f 3. No 


that this 


ſuch a felſe return, is an action on the cale at the iuit of the party injured by it, and an intoz mation, 


2 Salk. 657 
pl. 32. 8. E. 
and ſame 
tule. 


2 LA. 
Kaym. 
Rep. 1199. 
the Qucen 
v. Baines, 
S. C. and 
the certiorari 
was quathe4, 
becguſe in- 
ſulncient. 


.. CTertiorari. 


2 Hawk. 3. No more cot ſhall be taxed upon a certiorari, than the pro- 
f N ſecutor has been at ſince the certiorari, and upon it; and the maſte 
t. 56. S. P i not to conſider the coſts below. 1 Salk. 55. pl. 5. Paſch, 
1 Ann. B. R. The Queen v. Sumers. | 
4. In ſcire facias upon a recognizance removed by certiorari, | 
and upon oyer entered in hæc verba, the condition of the recog- 
nizance recited in the ſcire facias was, that the defendant fhould 
give notice of trial, proſecutor: et ejus clerico, whereas the recog- 
nizance itſelf was proſecutori aut ejus clerics; and per curiam, 
this is a variance and quite different; ſo the defendant had judg- 
ment. 3 Salk. 369. pl. 7. Paſch. 1 Ann. B. R. The Queen v. 
Ewer. . 3 
F. If an indictment be removed by certiorari from the ſeſſions 
into B. R. and the defendant is convicted, the proſecutor is in- 


titled to his coſts by the ſtatute. Arg. 10 Mod. 193. Mich. 
12 Ann. B. R. | 


(Q ) Of the Proceedings of the Superior or In- 
ferior Court after Certiorari iſſued. 


Br. Preſent- I. n in courts may be removed into chancery, and be 


ment, pl. ſent thence into B. R. and the proceſs ſhall be made t amend 
to. cites - 2h IP . brid & d 4 his 
S. C. be niſſance, or to repair the bridge, &c. quod nota, and this it 

ſeems by certiorari and Mttimus. Br. Certiorari, pl. 7. cites 


38 Aſſ. 15. 5 
2, Where orders of commiſſioners of ſcauers are removed into 

Irin. 4 B. R. by certiorari, the court dies not file them, but hear counſel 

Arn. B. R. . c . ; 

we will fle upon the matter of them before filing; for if they are good, the 

them in ary court muſt grant a procedendo, which they cannot do after they 

cauſe Here re filed. 1 Salk. 145. pl. 6. Hill. 11 W. 3. B. R. Anon. 


no apparent | : : 1 
danger is likely to enſue by the delay. Cited 1 Saik, 145. in pl. 6. There is a rule in the 
court of B. R. that no order of commiſſioners of tewers ought to be filed without notice given to the | 
partie: concerned. A ſo it is every day's practice of that court, betore it will ſuffer the return of a cer- ; 
tiorari for the removal of the orders of ſich commiſſioners to be fed, to hear affidavits concerning the te 
fats whereon they are grounded; and it the matter ſhall ſtill appear doubtful, to direct the trial of 
f-igned ifſues, and either to ple the return, or ſuperſede the certiorari, and grant a procedendo as ſhail Pr 
apprar to be moſt reaſonab'e for the trial of ſuch ifſues, and to give coſts againſt the proſecutor of the be 
certiorari, it it appear to have been groundleſs. 2 Hawk. EI. C. 288. cap. 27. ſ. 34. he 
8 - „ : : . CO 
7 262] 3. If certiorari goes to remove a record, the judge below is not to 
in contempt for proceeding on the record till ſervice of the writ ; but ter 
all proceedings upon it after the certiorari teſted are void; per cur. co 
12 Mod. 384. Paſch. 12 W. 3. Anon. | . 
4. It was moved for an attachment againſt an officer for ex- it t. 
ecuting by diſtreſs an order of juſtices, for /-vying of money for # the 
repair of a bridge, ater the order was removed by certiorari ; per thi: 
Holt Ch. J. there never is any formal allowance of a certiorar! cou 
below; but to bring one in contempt, the diſtreſs muſt be after 
the certicrari preſented below ; and if a warrant were delivered be- a 


fore that time, the way had been upon producing the certiorari 
11 | 


to 


Certiorari. 
to get a ſiberſedeas of it, and deliver it to the officer, or elſe he 
cannot be in contempt. 12 Mod. 499. Paſch. 13 W. 3. Anon. 


5. Per Holt Ch. J. it ſhould be a rule for the future, that on 


moving inclictments here by certiorari, we ſhould not hear motion 
in arreft of judgment till defendant's appearance. 7 Mod. 39. Trin. 
1 Ann. B. R. Anon. 

6. When one removes an indifment by certiorari, he ought 79 
appear above the term it comes in, or elle he forfeits his recog- 
nizance that he enters into for trying it; but ſuch appearance 
need not be in perſon, but by his clerk, and without it he cannot 
have a copy of the indictment to quaſh it. 6 Mod. 220. Mich. 
3 Ann. B. R. Anon. | | 

7. The defendant was indiFed at the ſeſſious for a nuſance, and 
pleaded nat guilty ; and after iſſue joined, he obtained a certiorari t9 
remove the indiftment into this court, and then demurred to it; and 
now the proſecutor moved for a rule, that the clerk of the peace 
might return the defendant's plea in the court below, in order to 
hinder his pleading de novo; on the contrary was cited Carth. 6. 


THE KING v. BAKER, that in ſuch cate the party is always ad- 
| mitted to waive the ifſue below, and go to trial upon iſſue 


joined in this court. The court inclined that the defendant 


ſhould abide by his former plea; but it being a matter of prac- 


| tice, it was referred to the clerk of the crown, who after re- 


ported, that upon certioraries to remove indictments, the prac- 
tice 1s not to return the plea below, unleſs a verdidt had been giver, 


Mich. 11 Geo. 2. The King v. Carpenter. 


(R) Bills in Chancery and Proceedings thereon. 


302 


1. Rl CH was plaintiff upon a certiorari bill o remove a cauſe 2 Freem. 


out of the mayor's court, his witne/ſes being out of that juriſ- Rep. 174 


p 232. 


diqtion, and the bill here was for an account touching other mat- 
ters. Witneſſes being examined, the defendant moved for a 
procedendo, and inſiſted upon it; for that if the cauſe ſhould 
be heard here, he could not be relieved, not having any bill here, 
he being here but defendant, though plaintiff in the mayor's 
court. The plaintiff's counſel inſiſted that no procedendo ought 
to be; for that zhis bill containing other matters could not be de- 
termined upon the bill in the mayor's court, and that the bill 
could not be divided; and that the plaintiff in the mayor's court 


Bs Co 


might file his bill in the mayor's court, in this court, and direct 


it to the chancellor, and have the ſame remedy here as he could 


there. Ordered that the cauſe ſtand to be heard on the bill in 


this court; and after hearing, the cauſe was diſmiſſed out of this 
court. Chan. Caſes, 31. Mich. 15 Car. 2. Rich v. Jaquis. 

2. Plaintiff brought a certiorari bill; the defendant pleaded a 
decree in the mayors court, and an inrolement, which was faid to be 
only pronuncial; and it was referred to a maſter to certify whe- 


F i 2 ther 
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For the ex- 
poſition of 
theſe Ra 
tutes, ice 
the ſeveral 
Givihons 
under this 
Lcad. 


Certiorari. 
ther it was | befare the bill. 3 Chan. Rep. 66, 24 July, 1671, 
oy v. Delabere. 
A certiorari was not allowed 2 remove proceedings by Engl: 05 
87 15 in the lord mayor s ccurt into Chancery, _ ſo a demurrer held 
good, and a procedendo ordered, &. 2 Chan. Rep. 108. 27 
Car. 2. Sowton v. Cutler. | 
4. A bill aoas brought in the lord mayor“ '« court, upon an agreement 


to take a leaſe of a houſe in Milt -Areet Market. The detendant 


there anſwered, that he was only a truſtee for Allen, who pro- 


ited to indemnify him; and in the name of the ſaid Allen he 
brought a certiorari bill, but a procedendo was decreed. Fin. 
Rep. 224. Trin. 27 Car. 2. Doegood v. Allen. 

5. A certiorari bill m brought 1 remove @ cauſe out of a 
court of equity in a county —— inta chancery; by Ld. Keeper. 
Vern. 178. pl. 170. Trin. 1683. Portington v. Tarbock. 

6. Two plaintiffs here /ue for lands in the county ere of 
Durham. One of them lives in Middleſex, and the other is an old 
znfirm man, and not able to felloto the fuit ; therefore a certiorari 
was granted to the Ame e of Durham, to certify the proceed- 
ings depending before him into this court. Curs. Canc. 454. 
cites Chan. Rep. 62. [But A is miſcited.] 

7. If on a certiorari bill the cauſe is brought on to hearing, the 
court, if they think fit, may make a decree, or fend it back to the 
mayor's court to be determined there; and ſometimes the court ſends 


it back after publication paſſed, and a ſubpœna ſerved to hear 


judgment, and before the hearing. 2 Vern. 491- pl. 443. Hill. 
1704. Stephenſon v. Houlditch N al; 


For more of Certiorari in general, ſee Afice, Habeas Cor: 


pus, Record, Sewer, Superledeas, and other proper 
- titles. | : ; 


Ceſtavit. 


(A) By Statute. And of one where it mall be of 
another. 


1-0 E. 1. cap. 4. JF a man lets his land ts farm, or to find eftovers 

in meat or in cloth, amounting to the 4th part 
of .the very value of the land; and "ls awhich holdeth the land |» 
charged, letteth it lie freſh, fo that the party can find no diſtreſs there 
by the ſpace of 2 or 3 years to compel the farmer to render, or to do as it 
containeth in the writing or leaſe. 2ly, It is eflabliſhed that, the 2 
years being paſt, the leſſor ſhall have an action to demand the land in 
demean by a writ, which he ſhall have out of the chancery. 3dty, 
And if he againſt 1o/9m the land is demanded, come before judgment 


and 


Ceſſavit. 


and pay the ar rearages and the damages, and find 7 urety {ſuch as the 
court Bull think ſufficient } to pay from henceforth, as it contuineth in 
the writing of bis leaſe, he ſhall keep the land. *athly, And if he 
tarr ') until it be recovered by judgment, he ſhall be barred for ever. 
„ m. 2. 13 E. 1. cap. 21. Whereas in a ſtatute made at 
Glam eſter, cap. 4. it is contained, that if any leaſe his lands to an- 
other to pay the value of the 4th part of the land, wr more, the leſſor or 
his heir, after the payment hath ceaſed by 2 years, ſhall have an action 
to demand the land ſo leaſed in demean. 2dly, In like manner 1s 
agr ed, that if. any ARS AY from his lord his due and accuflcined 
fe vice by 2 years, the lord ſpall have an action to demand the land 
in demean by ſuch a writ. " Jdly, Pracipe A. quod juſte, Se. 
reddat B. tale tenementum qusd A. de es tenuit per tale ſervi- 
tium, & quod ad predietum B. reverti debet es quod prediftus A. 
n faciendo predictum fer vitium per PLENUM ceſſavit, ut dicitur. 2. 


And noi only in this caſe, but aiſo in the caſe whereof mention 1s made 


in the ſaid fatute of Gloucefter, writs of entry ſhall be made for the 
heir of the demandant againſt the heir of the tenant, and againſt them 
7 whom ſuch land fhall te altened. 

3. It there be ard, meſne, and tenant, and the tenant ceaſes for 2 
ears, the lord ſhall have a cut ar on the tenant paravail, ſup- 
Peſiug that the meſne in doing hrs fer . per bieumium jam ceſſa vit, 
for the cefſer of the tenant is a ceſſer and all the meſnes ; per Fitz- 
herbert and diverſe ſerjeants, and ſeveral e contra; and it ſeems 
that it cannot be law; for then the act of the tenant ſhall pre- 
judice the meſne of his meſnalty, Br. Ceſlavit, pl. 1. cites 27 
II. 4 28. g 

If an 40, I er by ceſſavit, this ſhall bind his ſucceſſor. Br. 
Cefſwit, pl. 34. cites Doct. & Stud. lib. 2. fol. 8. 
F. Theſame law ſeems to be fo biſhop, and par/on of a church, Ibid. 

6. But if baron and feme, ſeiſed in jure uxoris, loie by geflavit, it 
all bind the feme. Ibid, 


(B) Lies of what, 


7 hh held lie in ſeveral counties, the lord may diſtrain ; 
but athſe nor ceſſavit does not lie; per Hill J. Br. Ceſſa- 

vit, pl. 21. cites 18 Aff, be 
2. Ceſſavit lies of an ad voabſon: for 1 lies in tenure, and 
lo it is adjudged about 22 E. 3. per Vaviſor & Davers. But it 
does not lie in tenure; per Townſend & Brian. Br. Ceſlavit, 


pl. 22 , 7. 


Kelw. 10 
= 18. . 
tra. 


Pr. Quare 
Impedit, pl. 


20s Cites 


ceffavit lies 


of advowſgn ; but Brooke ſays, quæte inde ; for it ſeems that præcipe quod reddat does not lie of it, 


put writ of right, darren preſentment, or qua. impedit. 


Cannot be pleaded, 
HBr. Ceflavit, pl. 6. cites 43 E. 3. 15. 8. 1 


3. Ceſſavit, that the tenant held of the plaintiff by homage, feaity, 


Sit of caurt and rent, and that in doing the ſervices aforeſaid per 
Fry bienmum 


2 Inſt. 297. ſays it is hoiden that a 
ceſſavit does lie of au advowſon, and vet it is not in demeſne; and overt, and ſutficient to his diſtreſs, 


There muſt 
be a tenure 
between the 


_ cites S. C. 


fe for and biennium jam ceſſavit, and fo the writ and the count is in doing 
e be ſervices, and yet ceſſavit deer net lie of homage nor of ſealty, bur 
ple: fora ef things annual, viz. of rent, and of ſuit of court, well; per tot. 
cetſavit les cur, quod nota. And the defendant ſaid that he held by fealty and 
_— Pr The rent only, abſque hoc that he Held by Homage, Falch, furt of court, 
without ſuch and the rent modo & forma; and as to this rent, the land was altways 
a tenure. 2 open to his dire. And per Priſot, if the lord has no court the 
Joit 29% tenant may allege it; and per Littleton, he cannot traverſe the 
was fo ad- tenure d bemage in this action; for ceſſavit does not lie of ho- 
juigedia mage. But per Priſot clearly, he may traverſe the homage as 
F.. above; for if he takes it only by proteſtation, and the plea is 
* { 365 ] found againſt him, the prozeation ſhall not ſerve. Br. Ceſſavit, 
H. 6. 44, .. 
2 !nft. 295 4. Ceſlavit does not lic of hemage and fealty; for thoſe are not 
S. P. annual, and yet the count is that he holds by homage, fealty, 108. 
rent, and ſuit of court, and that in doing the ſervices atorcſaid 
per biennium jam ceſſavit; for there is 1 ether ferm, but the 
ceſſer Hall be intended of the rent and ſuit which are annual, and 
not of homage and fealty. Br. Ceſſavit, pl. 23. cites 6 H. 7. 7. 
5. Ceſſavit lies of /ut of court. Br. Ceſſavit, pl. 35. cites F. 
N. B. 209. | | 


(C) For whom it lies. 


1. ENANT in dwer, er for life, of a ſeignory, ſhall have 

ceſſavit if the tenant ceaſes, &c. Br. Ceſſavit, pl. 29. 
„md 43 E. 3. 15; | 

2 Inſt, 4022 2. If eus ccparceners are lrds, and the tenant ceaſes, and the 

S. P. and one coparcener dies, the other ſhall not have ceſſavit; for it was 

1 1 given to him and to another who is dead; and hence it appears, 

F N. B. 209. that the heir ſhall not have ceiſavit of ceſer in the time of his anceſ- 


(F)S-P. and arg. Br. Ceſſavit, pl. 29. cites 33 E. 3. 


by Wilby. 8 Rep. 118. a. cites S. C. and Pl. C. 110. as and fays the reaſon is, that the tenant 
before judzment may render the arrcars and damages, &c. and retain his land, which he cannot do 
when the heir brings ceſſavit for the ceiſer in his anceitor's time; for the arrears, which incurred then, 
do not belong to the heir, and this being againſt common right and reaſon, the common law adjudges 
the act of partiament void as to this point. | 


Br. Cefſavit, 3. But it ſeems, that where tav9 jointenants are lords, and the 


485 Dies tenant ceaſes, and one dies, the other ſhall have ceſſavit; for 
21nf. 402 there the whole 170 in the ſurvi vor by the Ars feoffer, and not by 
3 him who died. Br. Ceſſavit, pl. 29. cites 33 E. 3. ; 

= 6—ũ—wä— | 
F. N. B. 205. (F) S. P. 


A ceſſavit 4. Cc ſſavit was brought againſt tenant for life, the remainder cu, 
* EO. in tail, the reverſeon to the demandant, and therefore by the beſt 
4 tail, or Opinion the action does not lie; for it is ſaid there, that none 
tenant for fall have ceſſavit if he has nt fee in the ſeigniory, and that he may 
n, recover the fer-fumple of the tenancy; and notwithſtanding that 


de. e imit- this gift was made 79 Held of the chief lord, yet ceſſavit does not 
„ 


Ceſſavit, | 365 


lie where the fee remains in the demandant. Br. Ceſſavit, pl. g ed over to 
| another in 


cites 45 E. 3. 27. fee fo as he 


is tenant to the lord as tenant by the curteſy i is. 2 Inſt. 295. and S. C. cited in the marg. But 
where the gift is made for term of life, the remainder over in fre, the cetlayit lies; for there the lord ſhall 
be compelled · to change avowry j contra where the denor bas the reverſion. Br. Celiayit, pl, 9. cites 45 


. Zo» 27s 


5. Note, it is a good plea in ceſſavit, that the father of the 
demandant gave the land to him in tail; judgment fi actio; for 
_ ceffavit does not lie for the donor or his heir againſt the donee, nor 
his iſſue. Br. Ceſſavit, pl. 3. cites 33 H. 6. 53. 

6. But the lord may have ceſſavit 7 the degrees.againſt the tenant C 366 J 
in tail, or his iſſue, of a ceſſer before the gitt, as it ſeems there. a 
Ibid. 

J. He who has a ſeigniory for term of years, ſhall not have cef- ho = 8 
ſavit; but he who has a ſeigniory fer term of fe may have life, yr 
ceſſavitz the diverſity is, inaſmuch as it is præcipe quod reddat, tail; but he 


which the termor cannot have. Br. Ceſlavit, pl. 40. cites. 9 H.7. 16, 
ſhall not 


have ceſſavit againſt the donee in tail, or tenant for life ; ; for he in reverſion is not dominus within this 
atute, 2 Inſt. 401. | 


8. S⸗ of tenant by the curteſy, Br. Ceſſavit, pl. 29. cites Fitzh. 
Ceſlavit 59. 42. 
9. If baron and feme are intitled to ceſſavit in pure uxoris, and the 
baron dies, the feme ſhall have the ceflavit. Br. Ceſſavit, pl. 33. 
10. Donor in tail ſhall not have ceſſavit. Br. Ceſſavit, pl. 35. But where a 


man gives in 


cites F. N. B. 209. | tail, the re- 


mainder over in fee, the chief lord of whom the donor held ſhall haye ceſſayit if the tertenant ceaſes, Ibid. 
In ceſſavit brought by the di nor againſt the donee in tail the writ was abated. Thel. Dig. 173. lib. 
11. cap. 53. 1. 10. cices Trin. 19 2 Ceſfavit 30. and that ſo agrees Mich. 28 E. 3. 95. and 
Mich. 33 H. 6. 53. but ſays, the writ of ceſſavit lies well Fr the lord paramount againſt the tenant in 
tail, the remainder over, and ſays fee the ſame books, 


II. If there be lord, meſne, and tenant, and the tenant para- 
vaile ceaſes by two years, the lord ſhall have ceſſavit againſt the 


tenant, and ſuppoſe that the meſne ceaſed. 2 Inſt. 402. 
12, If the tenant ceaſes by ane year, and the lord grants over his 5 Bulſt. 


ſcigniory, and then the 7-1ant ceaſes ancther year, neither of them is 357 on n 
dominus within this act. 2 Iuſt. 401. cites 2 Rep: 93. Ca. Trin. & gz. 4. 
Eliz. in] Bingham's caſe: where it is 
43 ] 8 ſaid, that 


where two accidents are requiſite, and tte one happens in the time of one, and the other in the time of 
another, in ſuch a caie neither the ore nor the other ſhall take benefit of this, becauſe that both did not 
fall in the time of any of them, and both are requifite to the conſummation of the thing. Doderidge 


genied the caſe of ceſlavit in Bingi.am's Caſe, 2 Rep, Palm. 417. Palch. 1 Car. E. "KK; 


(D) BWP whom It lies. 


HE er ſhall not have ceſſavit again}? his late for life. 
Thel. Dig. 173. lib. 11. cap. 53: ( 12. cites Mich. 11 E. 
2. Ceſſavit 51. 
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"Is Apes of 


Thel. Dig. 
83. lib. * 


cap- 5. ſ. 15. 


cid 5. | ug 


| £90d. Thel. Dig. 113. lib. 10. cap. 23. 


Ceſſavit. 


2. And it * not he againft tenant in doauer the reverſion to 
a firanger. Thel. Dig. 173. lib. 11. cap. 53. ſ. 12. Cites Mich. 
5 2 E. 2. Ceſſavit JI. 

Nor gain tenant fer life, the reverſion to a flranger. Thel. 
Did 1 173. lib. 11. cap. 53. f. 12. cites Trin. 8 E. 3. 407. 

4. If the tenaut in 2775 one 29 ceaſes, or is difſeiſed by one who 
cenſes, in thoſe caſes ceflavit lies well ag 24 7045 the ; feoffee er difſeiſor, 
without other privity, or without other ſcifn than the ſeiſin which 
was had by the hands of the feoffor or difſeitee. Br. Ceſſavit, 
pl. | cites 19 E. 2. and Fitzh. Brief 249. 
Ceſſavit will lie againſt tenant of the franktc nement. Br. 
Cefavit, pl. 28. cites 29 E. 3. and Fitzh. Ceflavit 43. 
6. Cellavit againft three ho made default, and at the grand cape 
tendered, their law to be waged of non-ſummans, and at the day tau 

made AL:fault, and the third came and ſaid that he was tenant of the 
ar and tendered the arrearages, & non allocatur; for they 
waged their law in common before, and there he cannot fay 
that the others had nothing, and alſo he cannot tender the ar- 
rears for all; tor as well as the other two may alien their parts, 
they may forfeit their parts. Br. Ceſlavit, pl. 4. cites. 40 E. 3. 
40. 

7. And after he ſaid that J. was ſeiſed, and infeoffed the three, 
and to the heirs of him, by which he pray ed to be received tor two 
parts, and was received, and found ſurety of two parts only; for 
of the third he may lbs for he is party, therefore of this. he 
hall not find ſurety. Quod nota. Ibid. | 

8. It was ſaid that ceſſavit hes again tenant for term of life, 
the remarnter over in fee, & ce. Nota bene, Br. Ceſſavit, pl. 20. 
cites 14 H. 6. 25. at the end, | 


(E) Brought how. And Abatement of Writ and 
Count. 


ESSAVIT again/t A. and B. by ſeveral priecipes, and aſter 

the writ was Zhat predit A. and B. tenent de en per certa 
ſervitia & que ad ipſum revertere debent es quod pred? A. B. Sc. 
cefſaverunt, &c. and held good, notwithſtanding that they joined 
in tenure and in the ceſſer. "hel. Dig. 107. lib. 10. cap. 16 
. 2, cites Mich. 20 E. 2. Brief $26. Ceſlavit 48. 

2. In ceftavit againſt tog by ſeveral pracipes, that beth held of him 
fer certa ſervicia, & quod ceſſaverunt in comm a, and yet held 
ites Mich. 20 E. 
24 Brief 826. Mich. 3 E. 3. 100. and ſays ſee 30 E. 3. 32. in 
ſire facias accordingly. 

A man counted that the maner of D. was held of him, and 
that J. N. had entered ints part, and that the ten, had ceaſed, 
where he has alleged the whole manor te be held, ahd that the 
tenant having part of the manor had ceaſed in that part, and yet 
the writ 80 od; and ſo it ſeems: that the fervices ſhall be _ 

donc 


C eſſavit. 


tioned upon difſciſin. Br. Ceſſavit, pl. 27. 
Ver. Nat. Brev. Hit. Ceſlavit. 

4. ſn ceſlavit a man ſhall not put ze in the writ, as which he 
claims eſſe jus, &c. Thel. Dig. 106. lib. 10. cap. 14. ſ. 10. 
cites Hill. 10 E. 3. Brief 690. inaſmuch as it is given by the 
ſtatute. | 

5. In ceſſavit the writ was gued reclfat terram quam Fo. de S. de 
eo tenuit per ſervitia, &. and which to him revert; debet eo quod 
pred” tenens cefſavit, &c. and yet adjudged good, without making 
any privity, between Jo. de S. and the tenant, Thel. Dig. 105. 
lib. 10. cap. 13. ſ. 2. cites Mich. 11 E. 3. Brief 477. and that 
ſo agrees Mich. 19 E. 3. Brief 249. | | 

6. In ceſſavit the writ was 1 which he had nt entry unleſs by B. 
who held it of the anceſtor of the demandant, &. and ſuppoſed the 
ceſſer in the now tenant of the land, without ſuppofing the naw tenant 
to be tenant to the demandant, and yet adjudged a good writ. 
Thel. Dig. 105. lib. 10. cap. 13. 1. 3. cites Hill. 14 E. 3. Br. 
269. and that ſo it is adjudged Hill. 48 E. 3. 4. and that the 
ceſſcr is well ſuppoſed in the preſent tenant of the land; and cites 
Paſch. 39 E. + 17- He 

7. In ceſſavit of land, if the demandant diſ}rains for fealty pend- 
ing the writ, his writ ſhall abate. Thel. Dig. 188. lib. 12. Cap. 
23. ſ. 2. cites Trin. 20 E. 3. Ceſſavit 33. 

8. If a man brings ceſlavit againff N. who aliens to S. pending 
the writ, and the demandant tates the rent and homage of S. ond 
after FeCIUCNS againſt N. there 5. ſhall avoid the recovery; for by 
the acceptance of the rent and homage the writ is abated, and 
the action extinct; per Stone. Quære. Br. Ceſſavit, pl. 15. 
cites 21 E. 3. 18. | 

And it he receives rent or homage pending his avrit, it ſhall 
abate. Thel. Dig. 188. lib. 12. cap. 23. 1. 2. cites 21 E. 3. 23. 
21 Afi. 6. 

10. Ceſſavit againſt B. /upp3/ing that C. held the tenements of the 
demandant, and that B. by two years had ceaſed; Grene ſaid, YOu 
ſhould have the evrit in the per, and Wilby ſaid, he ſhall have 
it ſo, where the ceſſer ꝛbas before the entry, and not etheraiſe. And 
where a man diſſtiſis my tenant I thall have ceflavit of the ceſſer 
after the diſſeiſin. And it ſcems by the cate, that where the fe- 
nant 'ceaſes and makes feoffment, the ceſſavit ſhall be in the per; 
contra where the feoffee ceaſes, there ſhall be no degrees; 
egainfl diſſeiſar; but where the ceſſavit is of the cefſor of the difſoiſee 
befere the differ/in, the writ ſhall be 7 the pat; per Stouf. And 
that if the very tenant leaſes for life or in tail, [and the leſſee] 
ceaſes by two years, he ſhall have no writ- but-as above, without 
making mention of any degrees. And ſo the hrit writ awarded 
ood,. and therefore it ſeems that it 2was of ceſſer after the alienation. 
br. Ceſſavit, pl. 17. cites 21 E. 3. 44. | 


where the remainder is owir in fee it lies well. 


cites 8 E. 3. and 


368 J 


Ibid. ſays, 
ſee ſuch 
matters M. 
11 E. 3. and 
H. and M. 
14 E. 3. and 
P. 16. 
and M. 19 
E. 3. and 
48 E. 3. 
Ibid. Brocke 
ſays quære 
of the ceſſa- 
vit ogairft 
terant for 
life, or ir 
tail, where 
he is net his 
tenan!, but 
he in rever- 


fn; but 


Where there are /ord and tenant, and the tenant 


leaſes fer life, the remainder .in tail, ſawing the reverſion to the tenant, in ſuch caſe the lord ſhall nt Hate 
c'Wavit againſt the leſſie for life; but otherwiſe it 1s if the remainder be in fee, Thel. Dig. 172. lib. 


11. cap. 53. ſ. 5. cites Trin. 45 E. 3+ 2 


11. Ceſſivit 


368 ; Ceſſavit. | 
I. Ceſſavit againff A. and counted that B. beld of him, and 


ceaſed, and the writ good, ꝛwithont alleging any entry, quære of 
this; for the ceſſavit ſhall lie againſt the tenant of the franktene- 
ment; and therefore it ſeems that he ſhall allege no ceſſer but 
the ceſſer of him who is tenant of the franktenement, and holds 
of him. Br. Ceilavit, pl. 28. cites 29 E. 3. and Fitzh. Ceſſa- 
Vit 43. | ; 

12. In cefſavit againſt an abbot de wn9 me quod ro. dimifit Ri- 
chard; quondam abs” predeceſſori, & c. which to the demandant reverti 
debet es quod prediftus abbas in faciends, & c. ceſſavit, &c. the ceſ- 
ſer ſhall be intended in the abbot againſt whom the writ is 

brought. Thel. Dig. 99. lib. 10. cap. 9. f. 8. cites Paſch. 32 
E. 3. Brief 291. . 8 

13. Ceſſavit in quam non habet ingreſſim unleſs by J. N. who 
de miſed it to him, and who Feld it of him by certain fervices, and 
avhich to the aforeſaid B. ought to revert per fermam, &c. becauſe 

the tenqyſt had ceafed, and alleged ſeiſin in the count by the 
hands of } F. N. the fegor, and no ſeiſin by the hands of the te- 
nant, and yet the writ good. Br. Ceſſavit, pl. 19. cites 39 E. 3. 

14. . | 
Thel. Dig. 7 4. Ceſſavit, ſeppeſing that the anceſtor of the demandant had given 
res . © the land to the predeceſſor of the tenant to find maſs every Monday, and 
cites S. C. that in doing ſervices he ceaſed, and the tenant demanded judg- 
and ſays, ment of the writ, becauſe it is not expreſſed that the tenant held 


this is by the 8 : Ft : 
Ws of the demangant, and upon argument non allocatur, but the writ 


Weſtm. 2, awarded good. Br. Ceſſavit, pl. 8. citcs 45 E. 3. 15. 

29+ 43» | | : * 5 
Thel. Dig. 15. Cefiavit was brought againſt W. of a houſe, ſuppeſing that 
373+ Hd. 11. he had not entry unleſs by H. who held the tenements of him by Fo- 


66. 18. : | - 
pro mY mage, fealty, and ſuit of court, and 10s. and that the tenant had 


14E.2. ceaſed, and the writ was awarded good, notwithſtanding that he 
es 5: alleged ſciſin in the one and ceſſer in the other; quod nota z and 
* acrees Hill. After the tenant demanded judgment of the aority becauſe the prede- 
4 1 14 E. 3- Cceffer of the plaintiff gave the houſe and a ſhop to hold by one entire 
6 | e fervice, and it was awarded no plea unleſs the tenant will /ay 
4 Rtanding that That the ſep 1s not parcel of the hauſe, or allege a ſeveral tenancy of 


a the ey is the ſhop in abatement of the writ; quod nota; for it may be 
3 ferp5jed &*- parcel of the houſe. Br. Ceſlavit, pl. 10. cites 48 E. 3. 4. 
fore tbeceſ- | | 3 | 
fir. 48 E. 3.4 And where a man y deed gives manor ard adammuſon, or houſe and ſhop, by 
expre's werds, where the advowlon is appendant, or the ſhop is parcel of the“ houſe, yet it is no ef{;ppel 
ber to ſay that the are vas apperdant and the er parcel; by Finch. by which the writ was awarde 
+ Br. Ceſſavit, pl. 10. cites 48 E. 3. 4. | 
Wherefore he ſaid, that chere the demandant frppoſer the tencmerts te he Eeld by b:mage, fealty, and 
Sair if court, and 103. his predeceſſor gave ts bid by 10 $. for all ſervices, and as to this open to his diſ- 
treſs, and the beft opinion there was, that the 4: mandant cught (9 maintain the tenure, and not to tate 
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18. The 


. fene beirg open ts d fireſ: ; for where the one alleges tenure of 10 f. and the other that of 2 d. it b 
. 1 may be open to the one, and not to the other Ibid. 
= * [ 369) fem : | } 
= 16. Agreed that a man may plead to the count as to parcel, t 
= 1 : and in bar for the ref}, and there the count ſhall not abate but 5 
[3 for the parcel z quod nota. Br. Ceffavit, pl. 19. cites 48 E. 3. 4. 7 
$4 17. In ceffavit the writ thall abate for parcel for default in the h 
„ count as to this parcel, and ſtand for the reſt. Thel. Dig. 236. 0 
. 4 


| 7. 24. 


ſeete, &c. & non allocatur; but he was received after to /ay, 


18. The lord all not allege eſplees in ceſſavit or eſcheat, for 
thoſe are ratione domiuii, and by ſeiſin therein, and ner by ſeiin in 
the land. Br. Ceiſavit, pl. 31. cites 21 H. 6. 22. 

19. Ceſſavit does not lic of homage and fealty, for they are not 
annual, and yet the count 18, that he holds by homage, fealty, 105. 


rent, and ſuit of court, and that in doing the ſervices aforeſaid per bien- 


num jam ceſſuvit; for there is 1 other form ; but the ceſſer Hall 
be intended of the rent and ſuit which are annual, and not of ho- 
mage and fealty. Br. Ceſſavit, pl. 23. cites 6 H. 7. 7. 

20. In ceſſavit, if the teaant ſays that he held of the plaintiff by 5 eee 

2 . . u In 

ſeveral zenures, and not by one eniire payment, this goes to the writ, a e 
Tot to the action; per cur. Br. Ceffavit, pl. 42. cites 10 H. ments to be 
held by one 
5 : ; intire tenan- 
cy, if the tenant ſays, that he holds parcel by certain ſervices, and other parcel by others, and ſhews the 


deeds of him whoſe eſtate the demandant has in the leigniory, the demandant may maintain his writ, 


notwithſtanding tl. oſe deeds, Thel. Dig. 227. lib. 16. cap. 7. f. 26. cites Mich. 14 E. 3. Ceſſa- 
vit 28. 5 


21. The fat. IV. 2. 13 E. 1. cap. 21. extends not to rent-ſer vice 
created upon a fee-farm, but ceſſavit upon a fee-farm mii be con- 
ceived upon the ſtatute of Gluceſier, for which purpoſe there are ſe- 
veral writs in the Regiſter. 2 Inſt. 401. | 


(F) Plea. 


1. IN ceffavit of a 2, the tenant pleade 
and which is called toft is the ſite of a 


to the writ, that this 
ill, and an ęſtange 2 pool 
that he had nothing unleſs in right of his feme not named, & c. Thel. 
Dig. 90. lib. 10. cap. 1. 1. 24. cites Trin. 14 E. 3. Brief 277. 
2. In ceſſavit the tenant faid, that he bad nothing but for term 
of life, the remainder to another in tail, the remainder to the leſſor, 
&c. judgment of the writ, yet the writ was held good enough 
and maintainable. Thel. Dig. 173. lib. 11. cap. 53. f. II. cites 
28 E. 3-96: 7: | 
3. In ceſſavit the tenant, where it is of his + own cefſer, ſhall S. P. Br. 
not have the view, by which he faid, that as 7 all but one toft 2 


not held of him, and to the tft open to his diſtreſs, prift ; Tirwit ſaid, H. 6. 20. 


| _ ſhould ſay, open to his ſufficient diſireſs ; but per cur. open to But contra 


is diſtreſs, is taken open to ſuflicient diſtreſs, and ſo to iſſue. 1 TRE 
Br. Ceſſavit, pl. 12. cites 2 H. 4. 5. ceffid 
4. In ceſſavit the demandant counted t the tenant held of him 
a houſe and 20 acres of land by homage, fealty, and 20s. rent, &c. R 
The tenant ſaid as to one acre, parcel of the land in demand, he [ 370 ] 
held it of the demandant by fealty and 1 d. for all ſervices; and that 


he held 2 ether acres, parcel of the premiſes, by fealty and a half- 


penny for all ſervices; and that he held 3 acres, parcel of the pre- 


miſes, by fealty and one half-penny for all ſervices, abſque hoc that. 
he held, &c. by one intire fervice and to the reft he did not hold 
of him, and admitted for a good plea, Br. Ceſſavit, pl. 18. cites 
4 H. 6. 29. 
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270 Ceſſavit. 


2 biene: 5. It was ſaid for law, that in ceflavit the V7 ig not traverſable, 
de dende 
det ente var the tenure or the ceſſer; and yet per Danby, it will be hard to 
demandant have ceſſavit without ſeiſin within ime of memory. Br. Ceſlavit, 


41. cites 5 E. 4. 62. 


nant is tra- 

veriable, becauſe this writ is * upon the tenure by force of this act; but in this writ the ſeiſin js 
nd trav "_ ble, becauſe it is not grounded upon the ſeilin, neither is the quantity of the ſervices tra- 
veritable, but to be taken by proteſtation; or whether he holds by mare or lels, the ceſſavit lies. But 
in an advovry the ſeiſin is traverſable, for that it is, grounded as well upon the lein 25 the tenure, Alfo 
in the ceſſavit the land is to be recovered, and not the ſervices; and it is in its nature a writ, and the 
jury thail meaſute in their coniciences the quantity of the ſervice. 2 Inſt. 296. 


6. In ceſſavit it is no plea that the land 1s ſufficient to his diſtreſs, 
but thall tay chen and ſufficient to his diſtreſs; for if it be incloſed, 
this is cauſe to have alliſe. Br. Ceſlavit, pl. 24. cites 10 E. 4. 
7 - 
* . And, as 7: part, the defendant /a:d that It is our of the fee 
0 1 Makers V, K non allocatur. Ibid. 


S 2 peA in 
celavit, becaule the tenure is traverſable. 2 Inſt. 296. 


8. And it was brought againſt baron and feme, and counted of 7 
acres held by 8 d. and the baron and feme pleaded to ie, and the 
barn at the day made default, and petit cape awarded, and at the 
day the baron made default, and the feme was received, and ſaid 
that a7 fe aue gere Pe held by fealty and 2d. which was open and 
Hicient to his diſtreſs, and to another acre ſhe pleaded in the ſame 
manner, and 1 the ref ſhe ſaid t be held of him as above, ab/quez 
Bec that ſhe held the 7 acres of the plaintiff: modo & forma, 
prout, &c. and ſo ſee that ſhe pleaded 1 won her 
reſceipt. Ibid. 

Br. Prief, 9. Ceſſavit F a horſe and 22 acres of land, and . ed certain 

pi. 293- _ ſervices, &c. The tenant ſaid that he avas not tenant of the moiety 

. day of the ⁊ꝛvrit purchaſed, nor at any time after had he any 
thing in this moiety, but F. B. was entire tenant; judgment of 
the writ; and per Littleton and Cateſby, this is a good plea 
avithout an{evering te the reſt, becauſe the ſervices are intire; for he 
alone cannot detend the tenancy for the intire ſervices, nor ten- 
der the arrears without his companion. Br. Ceflavit, pl. 26. 
cates 21 E. 4. 28. 

10. In ceſſavit the writ was, that in his homage nor fealty, rent 
and ſuit of ccurt, and in doing the fervices he ceaſed, &c. and 
yet it does nat lie of homage mr fealty, and yet good, becauſc 
there is ns «ther form of writ. Br. General Brief, pl. 13. cites 
. . 

11. If the demandant in the ceflavit be eutlawed in a perſona! 
action, this outlawry may be pleaded in bar of the action, becauſe 
the arrearages are due to the King. 2 Inſt. 298. 


my 
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Ceſſavit. 


(G) Judgment. And of the Tender of Arrears, 
and ſhding Surety for the Arrears. 


. ] N a ceſlavit after the q, ſoiutil, the tenant made defuult, 
and at the return of the petit cape the tenant appeared, and 
offer ed ts pay the arreqrages with damages, and to find ſuch ſurety as 


| the court awould award, which was ts. becauſe he came be- 


fore judgment, and found ſurety, viz. 3 pledg ges, which bound 


their lands to the diſtreſs of the lord in 5 ſame form as the te- 
nant's land is bound. 2 Inſt. 297. cites Trin. 9 E. 2. 65. 


2. Dean and chapter brought ceſſavit. The tenant ſaid that 
he did not hold of them, and it was found againit him by ver- 
dict at niſi prius, and at the day in bank the tenant came and ten- 
dered the arrears, and found ſurety, &&c. that he ſhould ceaſe no 
more; and the court would not award, that if he at another time 
ceaſed, the land ſhould be liable to the reſt by reaſon of the 
mortmain; but he had other land in the ſame vill, by which 


Shard. awarded that he hold his land in peace, end thet i if the 


rent be any more arrear, that the dean and chapter ſhall diftrain in 
all his other lands in the ſame vill; and that awhen he ſhall again 
ceaſe by 2 years, he ſpall be vound to pay to the dean and chapter 406. 
and that he have execution ty fieri fucias or eligit, and the pain was 
entered in the roll; and it was faid there, that the ſtatute does 
not mention that a man ſhall tender the damages with the ar- 
rears; but by the reporter it has been uſed that he tender da- 
mages and arrears. But M. 17 E. 3. 57. they would not ſuf- 
fer other land to be made liable to the diſtreſs of a prior in ceſſa- 
vit, by reaſon of the mortmain; and after the court awarded 
damages of one mark. And fo lee that the tender of arrears 
beſos judgment above luthces, though it be after verdict. Quod 
nota, Br. Ceſſavit, pl. 16. cites 21 E. * 

3. In ceſſavit the tenant pleaded that he did not Bid F him, and 
when the ingueſt came, and before verdict, the tenant confeſſed to 
Bald if him, and tendered the arrears of 4 years; and the deman- 
dont ſaid that he was arrear by I 2 yearly and the court took in- 
queit to inquire how long time he was arrear, and the inque/# 
faid that by g years; and then the tenant zendered the arrears 


fir 9 years; and well before judgment, though it was after 


werdia; and he offered ſurety that if he was arrear after- 
wards by two years, that the land ſhould anſwer the reſt; and 
the court azvarded that i if he be arrear afterwards by one gear, that 
he hall have ſcire fecias to recover the land and pledges, or ſurety to 
pay 10. For it may be that the land is not worth the rent if 
the houſe decays. Quod nota. Br, Ceſſavit, pl. 5. cites 41 E. 
3.29. 

4. Surety in ceſſavit ſhall be found in proper perſon, and not by 


attorney. Br. Cefſavit, pl. 11. cites 50 E. 3.22. 


5. In ceſſavit de potura pauperum, he who is received Hall tender 
tle arxears according i the value by the year; per Hank. which 
Tuirn 


321 


371t Ceſſavit. 


Thirn denied; for it is not payable to the demandant ; and there- 
fore quzre, in this caſe, if the demandant of all recover ſeiſin of 
the land, or if the tenant upon this matter thall be excuſed, and 
ſhall find ſurety that he will not ceaſe again, & c. Br. Ceſſavit, 
pl. 14. cites 12 H. 4. 24. 
Where the 6. In ceſſavit of aſes, ſuit of court, and the like, 2vhere a man 
_— am cant tender the arrears, yet this ſhall be in the diſcretion of the 
tender the Juſtices to put it into a ſum certain to the plaintiff, in recom- 
arrearsit. pence of the ſuit or maſſes. Br. Ceſlavit, pl. 38. cites 14 H. 4. 


_ i dr 3» 4. Per Skrene and Thirn. 


- fuch things as may be vielded, as rent, &c. but of ſuit, divine ſervice, and ſuch like, which cannot 
de yielded, damages ſhall be paid for the ſame. 2 Inſt. 297. 


l 
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13721 J. In ceſſavit the tenant pleaded * with another of the 
gift of J. K. and they were at iſſue, and when the jury appeared 
the tenant ſaid that he would confeſs the tenure, and tender the ar- 
rears; but they were in doubt it the finding of ſureties ſhould 
be by diſcretion of the juſtices, or that the demandant may re- 
linquith the ſureties or not; and the opinion of the court was, 

that the demandant cannot relinquiſh them, becauſe the Hatice 

it that he ſhall find ſureties, ſuch as the court ſhall think ſu Ne tent y 
the flatute of Clouceſter, cap. 4. But the ſurety ſhall not be that 

the land ſhall incur the refrdue, when a religious perſon is demandant, 

for doubt of mortmain; but the collateral ſurety, or other penalty, 

{hall be taken. Br. Ceſſavit, pl. 25. cites 19 E. 4. 5. 

8. And alſo, if the land out of which the rent and ſervices are 
iſſuing, conſits of buildings, or of other profit caſual, there he ſhall 
find ſurety. Br. Cefſavit, pl. 25. cites 19 E. 4. 

| ® See the 9. And if feme be received by default of her hs, and ſhe will 

| Year ns tender the arrears, and find ſurety, * [the ſhall not find ſuch ſurety] 

Pete: that the land ſhall incur the reſidue, becauſe then] the may at 
another time loſe her land if the rent be arrear after the death of 
her baron. Ibid. 

10. And quere, if an fant ſhall find ſurety that the land 
ſhall incur the reſidue or other collateral ety for a penalty g 
Ibid. 

11. If tenant of the whole pleads that he was not tenant the 
day of the writ purchaſed, nor any time after, and this matter is 
found againſt him, he Jon ſeſe the whole land; for it is peremp- 
tory, Br. Ceſſavit, pl. 26. cites 21 E. 4. 25. per Brian. | 

2 Inft. 27. 12. In ceſſavit the tenant thall tender the arrears in proper per- 

be In, and not by attorney, though he be a lord of 3 Br. 
; 85 Ceilavit, pl. 39. cites 15 H. 7. 9, 10. 
1 13. He ought to fender all the arrearages, for ſo are the inde- 
finite words to be taken, as well before as after the 2 years, and 
damages to be allmued of by the court ; but if the demandant do not 
allege how much is behind over and above the 2 years, &c. and 
that be found by the jury that finds the iſſue, the tenant need not 
tender more than for the two years, becauſe it appears not of 


record, or by necetiuy conſequence, as ſuch arrearages as incur 
| the 
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the hanging the writ 3 and for any arrearages incurred before this 


tender the lord ſhall not avow, becauſe the tenant ought to have 
paid all, 2 Inſt. 297. 


K 14. If A. and B. be ſeiſed to them and the heirs of A., and B. 
1 makes default, A may tender for the whole in reſpect of his re- 
2 mainder. 2 Inſt. 298. | 
15. The court may aſſeſs the damages by their diſcretion. 
- 
- 2 Inſt. 297. | 
For more of Ceſſavit in general, ſee Abatement, Advowury, 


It Evidence, Kent, and other proper titles. 


(A) Ceſſion. [373] 


* 


b. 2D EAN takes a prebend in the ſame church, quzre if this 
makes a ceſſion? D. 273. pl. 35. Paſch. 10 Eliz. 

2. Biſbeprict of Man makes ceſſion of a parſonage in England. Palm. 344. 
Lat. 235. Arg. cites it as ſo reſolved, 15 Jac. to 351.1 

3. The trial of whether ceſſion or not doth properly belong to 
the common law. Winch. 63. Paſch. 21 Jac. C. B. in Thorn- 
ton's caſe. RN 

4. No ceſſion by a parſon's being made titulary biſhop, as of So of his be- 
Jeruſalem, Chalcedon, or Utopia; by Banks. Arg. Lat. 235. _— 
Trin. 2 Car. | | Italy ; Arg. 

DE N a 3 . | To 
and ibid. 459. ſays, that as to what was faid by Banks in his argument, nothing was ſaid to it. 


8. The election of an incumbent to be a biſhop does not make 
a ceſſion, but the vacancy accrues by the conſecration, and not till 
then; reſolved. Carth. 314, 315. Trin. 6 W. & M. in B. R. 
Ihe King and Queen v. Biſhop of London and Dr. Lancaſter. 


For more of Ceſſion in general, ſee Prerogative, Prelenta⸗ 
tion, and other proper titles. | 
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- (A) Chancellor of a Churth. 


1. Gene is vicar- general to the biſhop, and if the 3/09 
will not chuſe a chancellor the metropolitan ought; for the 
biſhop cannot be judge in his own conſiſtory, and therefore if the 
bithop provides an 1/uficient chancellor, it properly belongs ty 
their law to examine it; per Richardſon Ch. J. Litt. Rep. 22. 
Hill. 2 Car. C. B. Doctor Sutton's caſe. 
2. A prohibition was granted to the ſpiritual court, becauſe 
the biſbop articled again/? his chancellor for inſufficiency, and other miſ- 
demeanors, and prayed that he might be deprived, which they 
have no power to do; and they denied Sutton's cate, 1 Cro. 64. 
to be law. 12 Mod. 47. Mich. 5 W. & M. Jones v. the Biſhop 
of Landaffe. | | | 
3. Chancellor of a church has a freehold in his office by grant, 
and not by inſtitution and induction, as every biſhop and parſon 
L 374 ] has, and therefore for ſuch office, the proper remedy is an e. 
Cum. 305. Mich. 6 W. & M. B. R. Jones v. the Biſhop ot St. 


Aſaph. 
For more of Chancellor of a Church in general, ſee other proper 
| titles. 
— — . 
=" Chancellor, 
—— 


(a) Chancellor. [His Antiquity, &c.!] 


4 Inſt. 78. [1. * þ HE RE were chancellrs in England before the coming of 


cap. g. ac- the Normans into this realm, Jan. Anglorum 127. for it is 
cordingly.— / 


rn ted that Reimbold was chancellor to king Edward the con— 
antiquity in feſſor; and there are divers other chancellors cited {to have been] 
this realm, before tHis William. ] 


it is of no 


- lefs, as our learned Selden conceives, than king Ethelbert's time, who was the firſt chriſtian king of the 


Saxons; for in a charter of his to the church of Canterbury, bearing date in the year of Chriſt 625, 
amongſt other witneſſes thereto, there is augemundus referendarius mentioned; where referendarius 
(faith he) may well ſtand for cancellar us; and that the office of both (as the words applied to the court 
are uſed in the Code, Novels, and ſtory of the declining empire) ſignifying an officer who received peti- 
tions and ſupplications to the king, and made out his writs and mandates as a cuſtcs legis; and though 
{faith he) there were divers referendarii, as ſometimes 13, then 3, then more again, and ſo divers chan- 
cellors in the empire; yet one eſpecially here exerciſing an office of the nature of thoſe many, might 
well be filed by either of thoſe names. Dug. Orig. Jurid. 32. cap. 16, l. 2. 


NS I 2. Mich. 


„ Chancellor. 


2. Mich. 14 Jac. B. R. Upon crichenge at the bar, a cherter 
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tody of which in | Cavcocding times was one of the principal dutie 
belonging to tliis br of chancell lor) 1: ulphus (wao lired in uy 


Norm: 11 conqueror's jays). ſeemeth ſomewhat poſitively to affir: 


Nam chirograpaorum contectionem Anglicanam (1 faith! he) aut 

mtea, uſque ad Edward regis term pora, f. ndchum prefentium ſub- 
cr] iptionibus cum Crucibus aurcis alliſque ſacris ſignaculis firma 
eu ; Normanni condemnantes, chirogr epha cartas vocabant, 
& chartarum firmitatem, cum cerca impreff tone, per unius cu- 
juique ſpectaic ſigillum, ſub inſtillatione trium vel quatuor teſtium 
aſtantium, coniicere conititucbant, &c. Dugd. Orig. Jurid. 33. 
Cip. 16. - 

5. Of what powwer and authority the chancellor was in theſe elder Þ 35 

times, Or W hat his Ollice, is not eaſily made out, the reading, al- 


lowing, and perhaps Fa 8 } grants, Charters, eur its, &c. 


19 


keep: J1 "ng and a IXINg the 4 Lins eal to them, as the learned Sir Henr V * Srelm. 
) . 


Spel. nan thou; Zht, and way alſo be gat dere from Mr, Duzdale's 
Diſcourſe of tl.z Chancery, was the greateſt part of the ir truit 
and employment, and that he had »» cauſes pleaded before 1 him un- 


till the lime of Ed. 3. and thoſe not m. my till the reign of Hen. 4 : 


nor are there any decrees to be found in Chancery before the 20 0 
of Hen. 6. Be his 8 and office what it w ould then, It 20 
l'{s than that of the juſticiary, who was next to the king in place of 
judicature ; by his othce he preſided in thc excheg uer, the chan- 
ccilor fitting on his left hand, as Geryaſe of ilbury tells us, and by 
nis ofhce was the firſt man in the king dom after the king; and 
that under his own teſte, he could cauſe the king's writ to be 
made out, to deliver what ſum he would out of the eng! hequer. 
The chancellor was the firſt in order on the le t hand of the 
tictaryz and he was a great perſon in court, fo hie was in the 
exchequer, for no great thing paſſe.l but with his content ar! 
advice, that is, nothing could be ſealed without his allowance or 
rivity, as it there appears. Brady's Preface 
Hiſtory, 152 (F) 153 (A). | 
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6. Conſtikuting a chancellor, does not cenffibute a caurttef equity, 
as in the caſe of chancellor of the garter, e, There wes a 
chancellor of the court of augmentatio 10 3 ad yer n iter of them 


ever held a court of equity; per Hale Ch. J. 2 Ley. 24. Mich. 
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Chancellor, 


The chancellor (during the time of the grand yu/iciar before 

. breaking the courts into diſtinct juriſdictions, had he crflcdy 
67 of the ſe al, and therefore ſued all originale returnable before the i- 
ticiar. But when the juriſdictions were 8 the origi- 
nals relating to. civil pleas were returnadle 5675 re the Ju aces of 
C. B. But the original in treſpaſs might be returnable in either 
court, becauſe the plea was criminal as well as civil, but B. R. 
themſelves made out the proceſs in criminal matters; for in this 
3 ſhared with the power of the chancery, though the chancery 
continued to be the foot and baſis of a civil juriſdiQtion ; but the 
criminal juriſdiction was returned coram rege, * not coram 


juſticiariis de banco. Gilb. Hitt. View of Exch. 7, 8. 


(B) Chancellor. Keeper. Writs Original. [Not 
to be delayed or ſold.] 


rr. MMESSOR of Juſtices, fol. 3. b. it was orda ined that the 


court of the king was open to all plaintiffs ; per quod, 

they ſhould have, without de lay, writs remedial as vue l upon the 

kings upon the queen, as upon other of the pecple, 5 very mmgurys but 
in or vengeance of life and member, or plaint held without ⁊urit.] 

11 Mirror of Juffices, * fol. 3. it was erdaincil by ancient kings, 


that every cue ſhould have out of the king's chancery, o writ remedial 


upon his complaint without difficulty ; & ibidem, fol. 27. f. 13. in 
the title of the perſonal offences at the ſuit of the king, there it is 
thus, (&c.) I/ay fer our lord the king, that Sim. there 1s perjured, 
and bar. falſified bis faith againſt the king; for that whereas the aid 
Sim. was the king'ectancellen, and was Fevorn that be would net ſell, 


; 7 4 . 
deny, nor deluy right, mr a avrit remedial b any pit. 11% ; the ſame 


Sim. fuch a dar, Oc. fold ts ſuch a one a writ of affaint, or other re- 
medial, aud ausuid not grant it to him for liſi than fer half a mark ; | 
& ibidem, fol. C4. cap. 5. among the Sus of the law it 1s ſaid 
that one bh that writs remedial are vendible, and that the king 


ſends to the ſherifts to take ſurety for ſo much to our uſe for the 


writ; for by the purcaſe of thoſe writs it may be one . deſtroy 
his enemy tortioufly ; & ibidem, fol. 70. cap. 5. among the de- 
faults of the great charter upon the 25. cap. Nullus liber homo, 
&c. this point is faid, that the king grants to liis people, that he 
will not ſell right, nor deny nor delay it, and it is diſuſed by the : 
chancellor, who ſells the writs remedial, and calls them writs of 
grace ; ibid. fol, 50. Ordcnance de judgment, by this ſcal only 1 
is a jurifdiction aſſignable to all plaintiffs without difficulty; and a 
to do this the chancellor is chargeable by oath in obedience of the / 
king's charge, that he ſhall not ſell, deny, or delay any right, 5 
nor a writ remedia} to any. 


C3. Bracton, lib. 5. De Exception] ibus, c cap. 17. Sunt quæclam 0 
brevia formata ſuper certis caſebus de curſu Y de communt concilio to- 3 
tius regni (+) conceſſa S uſprebata, que quidem nullatenus mutari Po-. * 

: terms 


Chancellor, 


gerint ahh: con en S voluntate eorum, &' ibidem pertinet ad regem, 
ad quamlibet mjuriam compeſcendam remedium competens adhibere. 
Brevia tainen communia inter omnes pro Jure generaliter debent ober- 
vari cum fint originalia, & attioubus originem præſtent.] 

J. Rotulo Parliamenti 46. c. 3. numero 38. The commons 
pray, that as in the great charter it is contained, quod nulli ne- 
gabimus, nulli vendemus, aut differemus juſtitiam vel rectum, to 
the intent that of ſome fines which are taken in chancery in 
many writs contrary to the ſaid ſtatute, to the great impoveriſh- 
ment of the pe ople, of which they pray a remedy, the faid ſtatute 
be declared.) 


INSM EX. 


CI. L5. ] The king will uſe as he and his anceſtors have done 
before theſe days, and will char ge his 2 that the fines be 
re1/;nable, accci ding to the eſtate of the per/m. +: 


(C) * Chancellor. Keeper, 


[I. 100 s Clauſo Membrana 6. Hic 31 Marti 
b vent Ball Donien rs & IWellenfis epiſcapus cancellarius 
regis de epiſcopatu ſus ad curiam, quo die figillum fuit ei liberatum , 
And there. Membrana 7. memorandum 13. Feb. apud Garcot receſſit 
Bal boniemſis & Wellenſis epiſcopus cancellarius 1g a curia verſus 
epiſcopatum ſuum, ou die fegillum fait liberatum in garderoba regis ; 
per manum FJohannis de L. &c. 12 E. 1. Membrana 4. Cancellarius 
recefſit de D. to S. & liberavit ſigillum J. de R. & WW. de 8. cilſdo- 


diend, Simile, 18 E. 1. Membrana 14. 18 E. 1. Rotulo Finium 


Membrana 17.] h 

2. 14 E 4. 1. Membrana 4. Cancellarius tu ansfFetravit ad 
partes Francie cum rege cumg; figillo ipſius regis. 16 Ed. 1. M. 4. 
his return with the king, cum magns figillo. 17 E. 1. Rot. Finium, 
M. 4.] | 

[3 206 6 Rotulo Clauſo M. 21. Memorandum quod die 
Sabbati ante feſtum Simonis & Jude, anno 20. apud Berewick 
ob1t venerabilis pater Burnell cancellarius regis, magnum Zillum 


gig quod fuit in cuſtoadia ſua liberatum fit i in garderoba reg ig eto 


died“ eadem garderoba ſub f. gills WWillielini de Hamelts * inde brevia 
comſrgnavit uſque diem Mercuri proxims ſequentem quo. dl eiter ar ripuit 
verſus Wells cum corpore pre rf Rzberti, 20 E. 1. Rotulo Fimum 
M. 2. & Rotulo Scotiæ M. 7. the ſame memorandum 21 E. 1. 
Rotulo Finium M. 26. Nt ens figillum domint regis cim 
Jeſauni de Langton enflodiendum in præſentia, &c. qui die craſtino 
ide brevia conſignavit. F 

[4- 25 E. 1. Rotulo Clauſo M. 7. The chancellor delivered the 
great ſeal ts the king, and received another ſeal of the king's on, wwhich 
ſhould be uſed in the abſence of the king.) 

(5. 6 Ed. 1. Rot. Finium Memb. 24. Memorandum quod die 


Vencris proxima poſt feſtum Sanaze Scolaſticæ Virginis apud 
(> g 2 Dover 


Of the 
keening and 
1e delivery 
of the gr-..£ 


teal, 2 
celving the 


Fa 
— 


ſame, or 
another on 
certain oc 
caſions. 
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Thantellor. 


Dorer vencrabilis pater R. DBathonienſis & Welleuſis epiſcopus 
cancell arts 81 transfretavit ad partes trar{marinas Vi figillum fuk 
IU FC . veratiu nm 7 gener * 2A fr 38 5 442 „ Fase, 4271 's de Rerby 
cu Cie: ile 21165 1775 jrunx:it in ec 2. fea « 75 uod Jie tia canc ello I OX pediret, 
Fol. 386. 6 wk 1. Rot. Cartarum (5) Membrana 2. 16. 7 Ed. 1. 


—— Rotulo Patentiun: NI. 15. Redelivery of the ſeal p95: the return of 


the hos ancelior.] 


5. 25 Ed. I. Rot. Finium NM. 6. Dominus Johannes de Lang- 


ten regs cancelinrius in navi 1081 % qua rev tune uit paratus ad 
gran retanaum in t#tandriam literavit eidem regt magnum ſigilluin 
fun quod idem rex ſiatim recepit lud tradidit domino de Beneſtode 
ad cu/7:dierndum ; and after in the abſence ot L. 1. his fon, Hecum 
tene us regis liberavit prafats domino Johanni de Langton pred 
regie cancellaris Hill en regis, ques dum ident erat in Lai aſcon: a ui in 
At: 8454 2 freevity gee guide Fohannes 5 gillunt a manibus dimim Ed. 

vardi ftatim recepit & in ci _ inde brevia eonfegnavit, 29 KT. 
NM. 15. pan . return of the king the faid « hanceilor, undor a feat, 
delivered to the king the foal av ich 4 Pe uſed in his abſence, and he deli- 
vered it to is treaſurer to be kept in the t1 eafury ; and at the ſeme 
time the king delivered the great ſeal, which he carried with him int» 
Flanders, to the ſaid F. de Langton ſub frgilts ſro. ] 


* 


hays 2 made [7. 2 E. 2. Rot. Finium M. 8, 9. De Eberatione magni ficill, 


Ls. Chan- &c.] 


__ [8. 2 E. 1. Rot. Patentium M. 8 Memorandum quod die 


Engla- d, or 
Ld Karger Veneris in feſto Sancti NMatth. Apoſtoli magnum fegillium . li- 


or the great feratum fit Roberts Burnell archidincono V 2 2 us indfer, & 


fea., per 
75 7 AU. 7 P Fa #4 4 ay 4 ! 1 - 
an inde confignavit brevia-cance!larie tam de c ju quam de pre 


magni gli cepte.) 1 


fabi per : 


cominum regem, and by taking his cath, Forma cancellarium conſtituendi regnante une ſecundo 


fuit appendendo magnum Angliæ ſig lum ad collum cancellarii electi. Some have gotten it by letters 


patents at will, and one for term of his life; but it was hoiden void, becauſe an ancient oiace mult be 


granted, 38 it Bas been accuſtomed. 4 lait. 8. 


[o. 5 E. 1. Rotulo Patentium NM. 17. de feills Hibernico mu- 
fats. | 

. Claulo 2. Fars MM. rr. dorſo, a new greut me 
made Twith ſame alteration, and the ald ſeal brike, and a command t» 
the ſheriff of every county to publiſh it in pleno camitatu, and to ſhew 
there the new ſeal.) 

[II. Statutum de forma mittendi extractas ad ſcaccarium in 

magna charta, 2 parte, fol. 47. b. The ling ls our dear William 
de Airemyn, keeper of our * of the chance ery, and to his conpa- 
mons, keepers cf our great feat, {alutein. : 

112. Roruls Parliamenti, 1 14 E. 4. numero 26. the chance . 

378 # called the chief jy _ in the real, 1.1 


Before this 13. 5 Eliz. cap. 18. makes the autherity of lord chancellor and 
aer the Ld. [2d keeter t be all one. | 
Chance lor 

had not always the cuſtody of the ſeal. D. 211. b. Marg. 8 IIs 


For more of Chancellor in general, fee Chancery (D) and 
other prope cr titles. 


ad 


(A) Chancery, &c. 


[1. 21 © 
9 2. lin made ; 5 but this continu ed but 7 7 Irs. ] 

[2. 1} Ks 2 cap. 6. Item, foraſmuch as people be 607. roelled 2 

C1110 beta the 


upon 1 geſtions ; that the chancellcr for the time being, main- 


tnant after th, it ſuch gh ens be dut 5 found! and proved u, rue, ſhall 


have 7 26 r 79 OV dain and award FRE Gr 3 after Dis diſcretion, TO 
him which is fo travailed unducly as atore is {a1d, 


king” S mm TA a 1M the ch ANCE) DE) by 207. ts ground. 4 


Fol. 370. 


Great forfeiture for not appearing 7 procluma- 


Nota per 
curiam, 
whe. I'S a bl 
in c! ancgry 
15 a Hudged 
inſuthcient 
upon de- 
Wurre:, tne 
deten. t 


Prall not have damaye* ; for the ſtatute only ſays vhexe the ſuzgeſtion is found true or not true; 


s calc, as leite, the truth s not tried. 
ee. 


Vi leres 3 in thi 
Damage, p! 
in a courle © 
reaſon of theſe wores in the act {duly found and proy ed). 


Er. Ccits, pl. 19. cites 7 E. 4+ 14. 


[3- 2 * numero 69. the commons pray, that. all æurits or 
I:tters of the privy ſeal of our lord the king, direfed ie divers of the 
king's liege pe pl? to appear before our lord the king in his council, or 
in his hancery, or in his excheguer, upen à certain pain comprized 


therein, for the time to come Hall, be altogether aufen and that 
every of the king's liege people ſhall be treated according to the 


rightful laws of the land ancient thy uſed.) 


ANSWER. 


1. [4] Such writ ſhall nit be made unleſs in caſes where it 


dl 


ſoars necefſary, aud this by the diſcretion of the CHANCEUSI's or ings 
council, for the time being. 


l itzh. 


4 Init. $3. ſays that this act extends to the chancellor procee. ling 
cquit Yo and not to a demurter in law u upon A ball, but Upon hearin 8 the cauſc, and that 57 


Prynne's 
Abr. of Cot. 
ton's Re- 
cords, 410. 
cites the 
lame peti- 
tion. 

4. Inſt. 83. 
cap. 8. 
cites the 
ſame. 


This ſhould 
foilow un- 
der the ſame 
letter, and 
to the pleas 


proceed which have been divided by the error of the printers. 


AY TA. 2} 


LZ. LI. ] 4 H. 4- numero 78. "The commons pray, reciting the 


Patute of 25 2. 3. that none Gan be taken by pelttion or ſuggs [tion 


made to the King or his council, &c. unleſs by indiftiment on“ pr 000 
by eriginal aurit, and alſo the ſtatute of 42 E. 3. that no man ſhall 
be pit to af wer avithuut pre de ntment fen 2 jruflic J &c. Notwith- 
ſtandin; Z Which ft; atutes, aiter this many of your lieges have been 
grieved by divers writs and letters, ſome by imple ſuggeſtions, 
without any thing found ifluing out of chancery upon a certain 
pain comprized in them, to appear before you in your chancery 
or council, ſome by writs out of the exchequer, Ec. others to 
appear before your council by 22 ſeal, &c, to the great hin- 

81 drance 


3 
Prvnne's 

A br. of Cot. 
ton's Re- 
Ci ds, 422. 
cites ame 
petit ion. a 
—— Se the 
1 dction 
of the C ourt 
of Chancery 
vindicated, 


. a treatite 


printed at 
the end of x 
Chan. Rep. 
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Chancery. 


drance of your lieges, and againſt your laws and ſtatutes afore- 
faid. May it pleaſe you to ordain, that the ſtatutes aforeſaid 
henceforth be fully kept; and further to ordain, that the writs 
and letters aforeſaid be altogether ouſted, and that none of the 
king's people be forced to appear or anſwer by any ſuch writ or 
letter, nor be put to loſe their goods and chattels, and at Fe, 
<rhich for the time to come, makes any ſuggeſtion againſt any of 
your ſubjects to yourſelf, your council, chancellor or treaſurer, 
or before vour barons of the exchequer, may find gred and ſufficient 
ſureties ts aver big ſuggeſtion; to the end that if he who is 
ſo accuted, of his own accord comes to the place where the 
aioreſaid ſuggeſtion is, and traverſes the aforeſaid ſuggeſtion, his 
traverſe may be received without delay; and if it be found againſt 
him who made ſuch ſuggeſtion, and for him who was fo ac- 
pun Ccuicd, he ſhall recover his damages again/? the accuſer, to be taxed 
* Fol. 371, by the ſame inqueit (*) by which he is fo acquitted, having re- 
gad to the ſlender coſts and labour for his defence; and further, 
thall make ine and ranſem, and his body taken to abide in priſon 
for one year, for the falſity aforeſaid, and that this ordinance ſhall 
extend as well to the time paſt as to come, as to ſugg tions de- 
pending not yet diſcuſſed. 


= 0 
Prynne's 1. [2.] The king will charge his officers to abſtain more from 
rar 1 ſending for his lieges than they have done before theſe days, but 
cords, 422. it is not the intention of the king that the ſame officers ſhould o 
the fame much abſtain that they cannot ſend for his lieges in matters and 
DE. cauſes neceſſary, as hath been done in the time of your {+ good 


Jarifdi ion progenitors] our lord the king himſelf. 


(OS) 
— 


of the Court 


of Chancery vindicated, at the end of 1 Chan. Rep. 36. 39. | : 


, (B) 


Pryfine's 2. [1.] 4 H. 4. numero 110. In the petition upon which 
3 the act of 4 H. 4. cap. 23. touching examinations and judgments is 
cord, 423. made, another part of the petition is ſuch, [viz.] and in the 
ſay, the ſame manner as it belongs let every matter be which can be de- 
8 termined by the common law, and that à due pain be ordained in 

al a this preſent parliament againſt thoſe who purſue the contrary, and 


real and 
perfona!, this for God and the ſafety of all the eſtates of the realm. 


cap. 21. | 
agrees with the record. See the treatiſe called, the Juriſdition of the Court of Chancery vindicat- 


ea, at the ead cf 1 Chan. Rep. touching this ſtatute, fol. 42, 43. &c. 


ANSHW £ K; 


This by 1. [2.] It is anſwered before among the petitions of the com» 
_— of mons, numero 78. intending that which is next here before. 

£ printer 
was made letter (C) in Roll. 5 | 


— — 2 
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Chancery, 


(D) Chancellor. What things Ve may do; what 


not. 
Tr. | F /uits are there upon recognizances, flatutes, attachments, < mb 90. 
treſpaſs or debt, againſt the officers of the court, he ought to e 


adjudge according to the courſe of the ce law. 11 4 1 cales, if the 

parties de- 
ſcend to iſſue, this court cannot try it by jury, but the lord chancellor or lord keeper delivers 
the record by his proper hands into B. R. to be tried there, becauſe for that purpoſe both courts aze 
accounted but one, and after trial had to be remanded into the chancery, and the judgment to be given; 
but if there be a demurrer in law, it ſhall be argued and adjudged in this court. 


[2. 3 H. 5. numero 46. The commons prayed, that whereas 4 Ta. 83. 
many people perccived themſclves greatly grieved, becauſe the gie be. 
writs called writs of /ubpzna & certis de cauſis made and ſued out tition. 
of your chancery and exchequer « matters determinable by your 1 
common law, Which were never granted or ufed before the time pars: wag 
of the late king Rich. that John Waltham, late biſhop of Sarum, cords, 548. 
of his ſubtilty found out and began ſuch novelty againſt the form ſame peti- 
of the common law of your realm, as well to the great loſs and NY 
hindrance of the profits which ought to ariſe to you, our ſovereign 
lord, in your courts, as in fees and profits of your ſeals, fines, 
iſſues and amerciaments, and feveral other profits to be taken in 


your other courts, in caſe the fame matters were ſued and deter- 


mined by the common law; inſomuch, that no profit does ariſe 
* , P 


to you from ſuch writs, but only 6d. for the ical. And allo, 
becauſe that your juſtices of the one bench, and of the other, 
when they ought to intend their place concerning pleas, and to 

take inqueſts tor the delivery of your people, they are occupied 
about the examination of ſuch writs, as well ro the molt great 
vexation, loſs, coſts and of your lieges, which are delayed tor a 
long time from the ſealing of their writs ſued in your chancery, , 

becauſe of the great occupations concerning the ſaid examinations, | 

which neither profit you nor your liege peop le, in which exam 
nations there * is a great noiſe by divers people not learned in * Fal. 372, 

the laws, without any record or entry in your ſaid places, ane 

which pleas cannot have an end unleſs by examination and oath 

of the parties, according to the form of the law civil, and law of 

the holy church, in ſubverſion of your common hw: &c. and 

therefore they pray that every one Ws ſues ſuch writ thereafter, may 

put all the cauſe and matiter in the writ, and if any one perceives 

himſelf grieved.by ſuch writ for matter deten minadle by the comma 

(aww, let him have an action of debt for 40 J. &c,] 


4 NSW E R. 
[The king will adviſe.) 


Gg 4 


380 4 


4 It. 3;. 
cap 3. fame 
antlyer.- —- 


Pryg es 
* >< 
41 >; Tor- 
1985 i? 2 
1 * 
5 3 
jam Sanlwer 
R — 
38 
N 3 [ : 
FP eynro 
Ar. lor 
a 
4 TRIES | 8 
* 108 
45 3. 
2 924 
** + 
12 1 159 
- 1 
r nt, D. r 
Ca l -O. ere 
— 8 * ** 
1 nes V. - - 
0>2<res in 
* 1I.e 
ear. 
FP:ivnne's 


Cotton * 
Records, 
2 H.. 
numero 62. 
is not me 


point. 


Chancery, 


(E) 
Tf. R OT. Parti H2Mentt 14 Ed. 3. numero 33. An erdinance was 
> made rauching the priory of I 9 mes . and if any 
thing be done againſt this ordi: unce, that then the chancellor of 
Fn 18] and ſhall 3 power to hear the complaint by bill, and 
there pron to proceed in the ſame manner as is uſually ©: 00 ou 
ed to do daily in Þ writ of ſubpcena in chancery.] 

2. In a caſe moved by Mr. Chamber ine, where the lord 
chancellor had referred: the matter to be tried at the common law 
touching remainders upon a Jeaſe, whether good in law or no, 
nent upon the caſe in another 
point, ia the king's bench, fo as the lord chancellor remained till 
uncert in of that point, called the judges into tit excheguer cham- 
ber. Cary's Rep. 46. cites 1 Jac. 


. * 5 0 1 20 : - ; 1 
ad the judges had given juden 
£ 


+ 


(F) Of u Things they : may Hou prea, and of 


0. Farliamentt 35 Ed. 3. numero 24 The commons pray, 

as it a pleaſe the king an z9cd bouncil 0 grant 
th it no plea be be Bees tþ f F leaded in cl "ANC "Sig 27 5 He Ein © be Proper'y 
a party in the laid plea, r that the plea toaruch the c . of the chan 


all manner of pleas which are there yet he d, or 


1 


5 ay £ in the 2 hap: ane be fent to the come la to, and chat 


delayed ot a convenient remedy, as they "2 gricvouſy have 
been. ] | 


2. 2 H. 4. Rotulo Parliamenti, numero 65. The commons pray, 
that au. bereug, for the diſcuſſion of all pleas in matters traverſed 
in chancery, the judges are drawn into chancery cut of their places, 
in aid of the ſaid diſculuon, to the great hn trance of the buſineſs 
of the common law of the realm, and to the great damage of the 
People, that it be ordained that upon ſuch traverſes the record be 
ſen ut in Ganuco regis, or lauco, there to be diſcuſſed and determined, 
feving liveries to be made in chancery, Ic.) 


IN EE A 


3.] The chancellor may da it by Bis Ez ce, and let it be as it 
h _ 112 n uſed before theſe days, by the diſcretion of the chan- 
cellor for the time being. ] 
. Chancery has power to hold plea of ſci. fa. for repeal of the 
"or 5 letter: patents of petitions, monflrans de droit, traverſes of of- 
frees 7 partit:: t5ns in choncery, of ſcire facias upan ecag ni. 211065 in this 
corirt, Writs of audit1 gu rela, and ſcire facias in the nature of an 


audita querela, to avoid executions in this nal dowments in chan- 
ery 


Charcery, . 


cery, the writ de date offi onanda upon Aces fin I, executi;n 1p the 
fo tute Nlaple or recognigance, in nature of a ſtatute ſtaple upon the 
ct of 23 H. 8. but the execution upon a //atute mei: Butt is re- 
urn: ble, either into . R. or into C. B. and all perſonal actions 
or againſt any officer or miniſter of this court in reſpect of 


79, 89. 


* 
> 
b 


n ſervice or attendance mere. 4 Inſt. 


(G) [The Effect of Miſpleading.] 


2. badi g in matter of form ſhall be prejudicial in no The reaſon 
Caſe in chancery, although it be zn a 7h Ping in which Ing e 
tLey hold plea according ts the common law. 14 E. 4. 7. 1 e is 
ſaid to be a 
court of conſcience, i the act of the > © erk in the plea ing ſhould canfe the party to loſe the advantage 
c: his ſuit, and of all his cos. Ibid. I, -—— Staundfr. Prerog 77. a. Cap. 23. Cites 8. C. and that 
it was where one had travericd ar 5 5 which was tent into B. R. to be tried, 1 nad forgot 40“ {ve 
his ſci. fa. and yet hie was ſuffere to go agafn into chancery to a lei. 14. up the fir traverie; 
for it was laid, that chancery is a court of conſcience, and therefore the thing that was amis may oe 
zeformed at all tin es. 

In the chancery by the chancellor a man 2 il not be prejudiced there 2 mi pleading, er fer want 2 
Hrn, but ſecundum: we- i OE Pets. e e 16 ge ie ulclence, and nit acco: ding 
The allegation; ; for it a man { ppoles by b' U that the detendant nas feds 4 Tort tO tim, to wich he s 
nothing, if we have conulurce hm ne has done no tert to him, he ſhaii recover nothing, and there 
are !7u9 foxwers and proceis, iz. potentia dinata & alſluta. Ordinata is as a law poſitive, as a 
certain order; but the lu of ntture has. no cer ain order, but by whatever means the truth can be 
known, &c. and * itt: ſaid, proceſſus abſolutus, &c. and in the iaw of nature it is required 
that the parties be preſent, &c. or that they be adſent by contumacy, viz. where they are warned and 
make default, &c. ard tio truth to be examined. Br. Juritaiction, pl. 50. Cites 9 E. 4. 15. 
Br. Conſcience, pl. 4. cites 5. C. Br. Dette, pl. 119. Cites S. C. 
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U Of what Things they may have Conuſance in 
Chancery. The Ordinary Power. | As to Inrol- 
ments. | 


[1.4 E.17. Rotulo thufo mombrana 3. in dorſo Angelinus 
de Gyſes conveys lands to Walter de Heluin, and in the end of —— 
the conveyance t it is mentioned quod præd' Angelinus venit in I Fol. 373. 
cancellariam ge, & dedit pred? W altero , rut pred? cum 
pertincntiis in forma præd', and there is a /ale made by the abbot 
and convent de fontibus to certain merchants acknowledged by the 
abbot in chancery, and inrolled de 62 Saccis Lat ne & Collecta 
Monaſterii five Clacks Loke, &c. (It 
ſeems both theſe were inrolments in chancery.)] _ | 

2. 20 E. 1. Rotulo Clauſarum Membrana, 12 dorſo, Conventio 
Jaca inter Richardum filium Alani comitem Arundell & Rober- 
tum cpiſcopum Bathonenſem & Wellenſem quam 12 Januarii 
anno 12. recognaterumt in chancellaria & comes peilit ut irrotuletur 
& patet, &c.] 

3. 2 E. 1. Rotulo Clauſarum Membrana, 8 dorfo, Acguit- 
fances for the receipt of money among common perſons inrolled in 


Caancery.] 


Chancery, 


(I) Of what A#ns it may hold Plea, 


Wie, fexnd- [I. * cannot hold plea of pleas of land, 20 l. 6. 32. b. 


ed FE * 4 

7 rt:cular 

act fr par. ert, ſoa HI make minticn of the Ts as where it is enacted, tha? the chancelly call: iro 19 bim 
te Ai 's of the one bench ard 7 * ay determine catiſes of #ige in beraveen A. & B. and ſba- call 
* by 22 ra; this w:iit mall Ve fe ecial 4 10 general 3 er omnes, excel D Lit nete an; and hence! to 


ſeems that the chancellor cannot determine plea of land or Gditijeilin without act of parliameut, Br, 
Brief, pl. 487. ci es 14 E. 4. 1. 


[2 It may hold plea of rreſpaſe. 20 H. 6. 32. b. "2 
[3- So it may hold plea of debt. 20 H. 6. 32. b.] 


4 Taft. $5. © 4. Whether there was ſuch a manyr as A. in deed cr erer at 
* be ſuch a time, or whether lands in B. were at that time parcel of the 
g manzr or no, ought to be tried at common law, and not in chan- 


cery; by the opinion of all the judges. 2 And. 163. pl. 89. 
Mich. 42 & 43 Eliz. The Earl of Worceſter v. Sir Moyle Finch. 
13831) 5. The complainant alleged a dijeijin to be commuted of Bl. Acre at 
4 lac. 85, the time of a bargain and ſale BARS + to him theresf. It was the opi- 
_ nion of all the judges, on a reference to them by the queen, that 
; this ought to receive trial at the common law, and not in chan- 
cery. 2 And. 163. pl. 89. Mich. 42 & 43 El. in caſe of Wor- 

ceſter (earl of) v. Sir Moyle Finch. 
4 It. 35. 6. If A. cenveys land 7% B. and at the time of the conveyance, A. 
* had only a mere matter of equity to be rejieved by, or only a right 
at the time. B. his vendee ought not to be relieved in the chan- 
cery; and if the perſon in poſſeſſion of any of the lands had 
any title to them, he ſhall not be bound by decree in cha mcery 
from defending the ſame at and by the common law; by the 
opinion of all the judges on a reference by the queen. 2 And. 
163, 164. pl. 89. Mich. 42 & 43 Eliz. in caſe of Worceſter 

(earl of) v. Sir Moyle Finch. 

7. When the ſuit is for evi. Tence, the certainty whereof the plain- 
ti ſurmiſeth he knoweth not, and without them he fuppeſeth that he 
cannot ſue at the common law, It was reſolved that if the defendant 

males no title to the land, then the court hath juſt puriſdicticn to 
procegd for the evidence; but if Fe makes title to the land by his 
anſwer, then the plaintiff ought not to preceed ; for otherwiſe by 
ſuch a ſurmiſe, inheritances, frecholds, and matters determin- 
able by the common law, ſhall be decided in chancery in this 
court of equity. 4 Inſt. 85, 86. Mich. 45 & 43 Eliz, Wor- 
ceſter (earl of) v. Sir Moyle Finch. 


(K) What Power the Chancery hath. 


Br. Error, [I. HE Engliſh court of chancery is ns court of record, 37 


pl. 95. cites H. 6. 14. b. per Prifot. ] 


37 H. 6. 13. 
5. 5. elr. 227. Arg. cite: 39 H. 6. 3. P. but ſeems miſ- printed, and that it ſhould be 37 U. 


4+ — 


Chancery, 383 


6.— Inſt. 84. cap. $. S. C. ar d S. P. In caſe: where the court of chancery proceeds ac- 
cor ing to the courſe ot the common law, as in the cale of privilege, of ſcire facias upon TecOgiizancesy 
travectes of offices and the Ke, it is a record; but as to proc ceedings by Engliſh bill in courle of equity, 
it is no court of record ; 3 tor the! '£UPOn no writ of error lies as i! the other Caſes. 2 Inſt. 71. cap. 19. 
ibid. 123. cap. 24. S. P. that the court of equity in the procecding in c. urſe of equity, is no 
court of record, and 3 efore it cannot hold 28 of any thing wWhercof judgment is given, Which is a 


judicial matter of record, 


[ 2. De chancellor by a decree cannot bind the right of the land, S. P. But 
but can only bind the perſon; and if he will not obcy it, the chan- Jug vent at 
COmmon 
cellor may commit him to pr ior till he obeys it. 27 H. 8. 15. per jaw is to 
Knightly ] r*cover the 


| © | thing, and 
fall bind the right; note the diverſity. Pr. Judgments, pl. 2. cites 27 H. 8. 15. Br. Jucges, 
pl. 1. Cites S. C. accordingly.— Br. Jurildiction, pl. 53. Cites S. C. & S. P. 4 Inſt. 8. 


cap. 8. S. P. and cites S. C. 


3. Parlition made in chancery is good, and may be ſent into 
C. B. and exccution may be made thereof there by ſcire facias 
and well. Br. Juriſdiction, pl. 114. cites 0 Aſſ. 23. 

4. Aſſiſe was awarded of damages for the Plains upon certificate 
of the bi i/hop that the tenant was a ba ard, where the parliament 
had wrote to the juſtices of afſiſe ts ceaſe, and yet they proceeded as 
above, by which the chancellor reverſed this judgment beſore the 
council, and adjudged it in the ſame plight as it was upon the 
certifies. &c. and this remitted to the juf/ires of affije again, who 
proceeded and gave judgment for the plaintiff, becauſe the biſhop [C 384 
had [certiſied] che tenant a baſtard, but they had n regard to the 
reverſal before the council ; for this is no place where judgment 
may be reverfed, quod nota. And ſo ſce that they had no re- 
ſpect to the matter of the reverſal. | Br. Judges, pl. 13. cites 39 
. 3. 14. 

5. If a feme be imdowed in chancery, a after the /and is re- 
covered from her, ſhe may have ſcire facias there, to be indowed de 
novo. Br. Juriſdiction, pl. 114. cites 43 Aff. 42. 

6. In debt upon an obligation the chan ſent ſuperſedeas to 
them of C. B. becauſe at another time he had decreed the matter in 
chuncery; and the court ſaid, that it was nothing to the pur- 
pole, and they would not obey it; for they have as high an 
authority to proceed upon their common pleas as the chancellor 

has, but ſuperſedeas of the privilege by his privilege of the chancery, 
they would allsw; for otherwiſe it ſhould be inconvenient by 
reaſon of the attendance in the chancery z nota, Br. Super- 


ſedeas, pl. 19. cites 37 H. 6. 13. 
7. Attachment in chancery again clerks of the chancery, ſhall 1f matter in 


be tried by common law, and not by confcience. Br. Juriſdic- conſcience 
ariſ-s upon 
tion, pl. 112, cites 8 E. 4. 6. and 37 H. 6. accordingly. nod 
ment, the 


chancellor cannot adjudge according to conſcience, but according to the common law ; and as for the 
conſcience, the defendant ought to make of oil! to the chancellor, and then he may judge according to 
conſclence. Br. Conicience, pl. 15. cites J E. 4. 5. by the juitices, 


8. Superſedeas of privilege of the chancery was caſt in the ex- 
chequer for a clerk of the chancery, againſt Thomas Y oung, juſ- 


tice, which was not allowed for certain cauſes. Young alked, 
what 


384 | Chancery. 
what if the chancellor will command me upon pain that I Natl 
not fue him? Billing anſweren, you are not bound to obey it; 


for this. command is contrary to law. Br. Judges, pl. 12. cites 
9E. . 53- | | | 
9. In treſpaſs the verd: paged for the father, and an injunctioan 


came to him out of chancery that he ſhould net procecd to judgment 
on pain of 1col. and the court ſaid that if the plaintiff would 
demand judgment, my would give him Jag ment. Br, Judg- 
mens, pt. 86. cites 22 E. 4. 37. 

10. The chancery may crite ts the mayor of Cc. , and avrit of 
erren ſhall iflue from the chancer; y ts Calais of Ji dgment given there, 
and the chancery may cd plea tige ſc ire Fark and other ſuch 
writ which apppertain to them, ag well extra terminum as infra 
ermiuum. Br. Juriſdiction, pl. 16. cites 21 U. 7. 235 

II, The king cannot grant a cα 555 to determi any matter 
ef equity ; but it ought to be determined in the court of chancery, 
which hath jurifdiction in ſuch cafe time out of mind, and had 
always ſuch allowance by the law; but fuch commiſſions, or new 
courts of equity, 1 all never have ſuch allowance, but have been 
rep ed to be againſt law „as Was agreed in Pott's cate. 12 Rep. 

Hin. 11 Jac. The Earl of Derby's s caſe, | 

12. Courts of Equity Cannot agere nr, but upon the equity 
of it; for it is 2 certain rule, that decrees in court 5 equity thall 
not bar in a7: brought by commer law, and therefore if chan- 
cery ſhall make decree on a covenant, on which action lies at com- 
mon Jaw, the. party, notwithitanding the decree, may have his 
action; or if a bill be exhibited in chancery for /egacy or marriage 
partie, which bill is diſnifed, this tolls not the remedy which the 
party has at common law; per Glin. 2 Sid. 122. Mich. 1658. 
B. R. Came v. Moye. 

13. Where the court of chancery have power to examine in a 


freanmary waz, MS. Tab. April 21ſt, 1727. Paxton v. Orlcbar, 


[385] (L) What Perſons may be there relieved in Equity, 


. Fad : « . 

[1. HE chancellor þi;n;ſelf may. 16 E. 4. 4. b. Uxenbridge 

chancellor was. ] 
12 Rep. [2. Bit he caunct make a decree in his exon cauſe, Hill. 11 Jac. 
113. The in chancery, between Sik JoHN Ecerrox AND THE LORD Dar- 
Earl of. i 4 
caſe, 8. C. but in ſuch caſe where he is party, the ſuit ſhall be heard in the chancery here coram 
domino rege. 4 Init. 2:3. cap. 37. 8. C. reſolved accordingly; and alto that his deputy cannot de- 
cree any cauſe where'n he himſelf is party; for he cannot be judex in propria cauſa; but in that calc he 
may complain in the chancery of England. See (MI) pl. 4. S. C. 
Such decree is merely void; Coke Ch. J. Roll. Rep. 246. pl. 16. faid it was fo held by him and 
Doderidge in Kelly's calc, as to a decree by the chamteriain of Cheſter, who 1s chancelior there, and 
ſeems to be S. C. Ibid. 331, pl. 38. Coke Ch. J. cites S. C. 3 Bulſt. 117. S. C. cited by 
Coke Ch. J. 


[3. The king may ſue in chancery for equity. Tr. 14 Jac. in the 
chanccrv, between THE KING AND THE LORD WILLIAM Howann, 
| X 10 


Thancerp. 


it was ſo admitted, and reſolved by the two chief juſtices in 


chancery- ] 
Suit may be there. [In re- 


(MI) In what Cases the 51 
other Courts. | 


gard tO 


tulo finium membrana 1. Petition in cancella- 


= 27 . RO 
ria Anvite de terra in Hlibermia.] 

1 If an EFFONCOUS Jridgment be given in a C6 vy Holl court Of a 
common lord, an action in nature of a fe rmeden, a bil! may be | 
exhibited in = 7 cery, in Nature of a falſe judgment, to reverſe 
it. Hill. 8 Ja. ſcaccario, cited to be one P ara s CASE. } 


a caſe in which he was of ccunſcel in Ld, Bromley's time, where it 
cor 


vas debated at lar 


3. If a decree be made in an infericr court of equity, this upon a 
new bill extibited in ery may be decreed there, to grove the 
more ſtrength and aid 1% the firſt deere as it a decree be made 
Againſt one for the queen in court of the queen, which the defen- 
dant wil! not obey, upon a new bull exmnbited i in chancery, this 
may be confirmed and decreed there, for the better aid of the ſirſt 
decree. M. 16 Ja. in chancerv, Sik Ropzrr FLovyp's cass, 
adjudged.] _ = | 
C4. A man cannot ſize in the ch ancery of Choſter for a thing which 
in intereſt concerns the * there, becauſe he cannot be 515 oun 
judge, and therefore he may in this cafe ſue in the 3 of 
Enyland ; for otherwiſe there ihall be a failure of right. II. 11 
Ja. in chancery, between Six JoHN EcerTOoN AND THE LORD 
Dazxse AND KELLY, refolved by the chancellor, Coke and Dodc- 
ridge. Quod vide cited H. 13 Ja. B. R.] | 
8. the d. efendants davell cut of the county-palatine, if any of the 
county-palatine have cauſe to complain againſt them for matter of 
equity, for Jandl or gods within the county- -palatine, the plaintiff 
may complain in the chancery of England, becauſe he hath no 
means to bring them to anſwer, and the court of equity can bind 
only the perfon ; * for otherwiſe the ſubject ſha!l have juſt cauſe 
of {uit, and ſhould not have remedy; and when particular courts 
fail of juſtice, the general courts will give, remedy ; ne curiz 
regis deficerent in juſtitia exibenda. 4 Inſt. 213. 


6. A bill was brought gig a an executor of a citizen of London, 
due lived cut of the Jr i/difticn, ts come and give femity 19 the city 


for the orphon's portian, according to the cuſtom of the city. „ 
- deſendant by his anſwer ſubmitted to do as the court ſhou! 4 di- 
rect, but being no freeman would not be ſubject to the ordcrs 1 


the city. It was urged by tlie recorder, that this court uſed t 
alliſt the city in uch like caſes, and on petition uſed to grant ini 
panas to perſons to appear before the mayor 5 lus court; to 
which it was anſwered, that ig cuſtem coneerns d cwuntry as 
as the city, and muſt be tried by verdict ; and it is inconvenient 
for 


779 
YC 1 * 


chequer, as 


ge, and decreed 


Neſolved by 
the lord 
chancellor, 
tho Che 1 
ot England, 
the maſter 
of the rolls, 
and z judges. 
12 Rep. 

11 3. Hill. 
11 jac. The 
Eat of Der- 
by's caſe, 
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Chancery, 


for country-gentlemen to be put to give ſecurity to the orphan's 
court by recognizance. Ld. Keeper decreed the plaintiffs to try 
the cuſtom. Chan. Caſes 203. Paſch. 23 Car. 2. London Mayor, 
&c. & Byneld v. Slaughter. 


7. Chancery cannot by any decree bind the /e Man; nor 


if they ſhould decree, could they execute the decree there, it being 


cut of the power of any ſheriff. It was ſo held by the plaintiff's 


counſel. Chan. Cafes 221. Hill. 23 & 24 Car. 2. in cafe of the 
Duke of Athol v. the Ear! of Derby. | 

8. In a bill 4% way of appeal from an inferior court, the plaintiff 
therem muſt camplain of the injuſtice done him by the inferior 
court; but is not obliged to aſſign any particular errors, which is 
the difference between a bill of appeal and a bill of review; but 
in this they agree, viz. that both muſt be upon the ſame evi- 
dence, and you cannot examine de novo, though in the ſpiritual 
court they examine over and over again, and proceed upon new 
allegations; and Jeſfries C. ſeemed to incline, that a bill of ap- 
peal would lie from an inferior court to the chancery, as at com- 
mon law the B. R. corrects. all inferior courts. Vern. 442. pl. 
417. Hill. 1686. Addiſon v. Hindmarſh, | 


In be (N) * What Zyengs ſhall be relieved in Equity. 
caſes a man | | | : 

may be re- | 

1 [I. F Have heard my lord Coke cite two verſes for this out of Sir 
oath] ſee Thomas More, | 

tit. Own . | 

Oath(B).— Three things are to be help? in conſcience, 

exp mga FRAUD, ACCIDENT, AND THINGS OF CONFIDENCE. ] 

his own act, ; | | 


ſee tit. Own 
AQ(A).—— 4 Inft, 24. cap. 8. S. P. 1ſt, All covins, frauds, and deceits, for which there is no reme- 


dy by the ordinary courſe of law, The 2d is accident, as where the ſervant [of] an obligor, mort- 
gagor, &c. is ſent to pay the money on the day, and he is robb' d. &c. remedy is to be had in this 
court azainf the forfeiture, and ſo in like caſes, The 43d is bieach of t uſt and confidence, whereof 
there are plentiful authorities in our books. The jutiſdiction of the court of chancery is generally 
thus divided ; and by accident is meant when a cate is diſtinguiched from others of the like nature by 
wnulnal cirtumtance: , for the court of chancery can not controu! rhe maxims of the ecmmon law, be- 
cauſe of general inconveniences, but rl; 20her the obſervation of the rule is attended with ſome unuſual 
and particular chcumſtances, that create à perſiral and particular inconverience; per Ld. Cowper. 
10 Mod. 1. Trin. 3 Ann. in Canc. Anon. 

1103871 = | 

Br. Con- [2. If a man comes to be remedileſs at the common lan by his 
cence, acc. own negligence, he ſhall not be relieved in equity; as if he pays a 


pl. 23. cites dts 1 2 : g 
S. C. where flatute or obligation without acquittance, and after is ſued there- 


a man bound upon, he ſhall not be relieved in equity; for he + was not bound 


i ſt du — g . . 5 
en ee to pay it without an acquittance. 22 E. 4. 6. b.] 
paid the money without an acquittance, and the chancellor ſaid that the conuſee could not deny the 


paz ment, and therefore he demanded of the juſtice: if he might award a ſubpena; and Fairfax ſaid he 


could not, becauie then matter of record would be defeated by 2 witneſſes, and he was not bound to 


pay the ſtatute nor an obl gation nnlefs the cbligee would make a releaſe or acquittance ; and Huſſey 
faid that it is better here to make im pay the ſum twice than to alter the trial of the law; for he 13 
Dot bound to pay unleſs the other will give a releaſe or acquittance ; and the chancellor agreed as to the 
Nature, wh. ch is a record ; but not as to tlie ob gation, which is only matter in fact. 


13 | =: Fy, 1s 


— *. + 


Chancery, 


O3. It T men are bound to another, and the chligee releaſes to 
ones ſuppoling this will not diſcharge the other, yet ignzrantia 
iuris non excufat, and theretore he ſhall not be thereupon relieved 
againit the other in a court of equity. 12 Ja. between HARMAN 
and Cam, in B. R. a prohibition was granted accordingly to 
the council of the Marches; and Mich. 14 Ja. a conſultation 
denied. ] 

4. Sul pe na brought by R. against C. becauſe R. had land extended 
to him 7 ancient deme ue by ftatute-merchant, and after C. pure 5400 4 
the land, and had recovery b y ſufferance in the court of ancient demeſuie 
pan voucher, and recovered and enter ed, and ouſted R. and he brought 
tubpocna, and it was held that he, viz. R. cannot faljify the recovery, 
and therefore he ſhall be reſtcr ed by the court of chancery by conſcience. 
Quod nota; for there is no remedy at the Commun [aww thereof. 
Br. Conſcience, pl. 8. cites 7 H. 7. 11. 

5. And by the chancellor, where fes en is made upon con- 
2 the feoſfor has no remedy by the common law ; but he 

thall have remedy in the chancery by conſcience. Ibid. 

6. $9 where a man pays debt without ſpecialty, zubieh is due by 7 
chligatian, there is no remedy by the common law; but he ſhall 
have remedy in the chancery by conſcience. Ibid. 


without having the writing delivered to him. 
the payment whereof the teſtater prey 


: 
but the bond not delivered up. The te ator dies. 


G35 
C9 


7 H. 7. Ito 
4 S. P. but 
is of paying 
a debt due 
dy bond, 


| A bord entered into for payment of money, upon 
ed to deliver up the bond to be cancelled, the money was paid, 
Afterwards the obligor ſued the executor in the 


court of requeſts for relief in equity, and to have the bond delivered up. The executer ſuggefts thar be 
Arcos nithing of tle payment of the mcney, being no ways privy the:eunto, and ſo prays a prohibition, 


this being more proper for a trial at law. The o 
eo be relicved at the common law, in regard that this promiſe made by the teſtator 9 
bond, is ſuch a perſonal aſſumpſit as that the ſame moritur cum perſona, and 


, - 
EY nmr +, vo 
+ * * +. "23 % 


2 Dr 


ther prayed a procedendo, for that he 5 24 no eme ay 
1211 er up 
cedendo was 


the 


granted, there being juſt cauie for him in this cate to procced in the court of requeit:, and theie to bs 
relieved, Bulſt. 158. Trin. 9 Jac. Strong s cate. 
7. 83 f one he kound t5 Fo * Fad 7000 of TE. (TY)? 414 74 ' after J. 8. 


releaſes the debt, W. N. ih wi be — in 4 zancery by con- 
ſcience. Br. Conſcience, pL 8. cites 7 H., 

8. So where a man i indebted without an „, Ge dier, his 
executors ſhall not be charged by the common law, but in the 
chancery, by conſcience. Ibid. | 

9. No court would relicve long leaſes fer 1000 years, by which 
the king was defeated of the wards ; per Richardion J. And he {aid 
that Id. Elſemere uſed to fay that there were 3 things which he 
never would relieve by equity, and that thoſe were long leaſes as 
aforeſaid z 2dly, conceal!ments; and 3dly, nazed promiſes, Litt. 


Rep. 3. Hill. 2 Car. C. B. Anon. 


Such teaſe 
hall be 
taken to be 
made by 
fraud and 
colluſion ; 
per Lan ficld 
Ch. B. And 
Coke Ch. 


J. faid that the Ld. Chancellor would not relieve ſuch a leſſee in court of equity, becauſe the bey nnigg 


2nd ground of it is apparent fraud. 
Cotton's caſe. 


10. C. was tenant for life of a 2vharf, which was carried all 
. by an u ee food, and he brought his bill to be re- 
lieved againſt the payment of his rent. But all the relief he had was 
only again{t the penalty of a bond which was given [and forfeited ] 
for non-payment r of the rent; and the defendant was ordered to 


= 21F 
Dri 8 


Gcdb. 191, 152. pl. 273. Trin. 10 Jas. in the couit of Wards in 


388 


Chancery, 


bring debt for his rent only. Cited by Maynard, Arg. Chan. 
Caſes 84. as about 17 Car. 2. The aſe of Carter v. Cummins. 
11. A/ale made of /ands purſuant to the itatute of draining, af a 
meoft unreafonable wnder-value, by the commiſſicners of ſervers, was 
prayed to be tet aſide, upon a ſuggeſtion likewiſe or 3 
between the lebe and one of the conſer vaters, but denied, becauſe i 
would be contrary to an act of parliament, and would deftroy Ba 
whole ceconomy for the preſervation of the fens. 2 Chan. Cates 
249. Hill. 30 & 31 Car. 2. Brown v. Hammond. | | 
12. In matters within the juriſdiction of this court it will re- 
lieve, th mathing ge ιι evnich [rr ly ſpeak: ng may be called i ilera J. 


3 


The reaſon 1 15, becauſe all thoſe cafes c carry ſomewhat of fraud 
with them, tlio' it be not ſuch fraud as is properly deceit, but 
ſuch proceedings as lay a particular burden or hardſhip upon any 
man; it being the buſineſs of this court to relieve aga. 77 all offences 
again the Hate -f nature and renſem; per 1d. C. Talbot. Cafes in 
Equ. in Ld. Talbot's Time, 40. Mich. 1734. in caſc of Boſanquct 


v. Daſhwodd. 


0 Of what Cafes ey uu hold Plea. 


Roll. Rep. #* Þ 1 F 2 man enters into land u here, XC. fo a con "FI broken, he 
120. pl. 3 whoſe eſtate is defeated by this iha!l not have any relief in 


Anon. ſeem; ' 
to de S. C equity, unleſs the condition was broke | by d lifceit of practice of 


&S. P. hel him who enters for the condition broke. Hill. 12 Jac. B. R. re- 
Kenring'y» ſolved, and a prohibition granted. Mich. 11 Jac. B. R. between 


an da pro- 
Libition GLASCOCK 4%D RowLy, Per curlam. | 
granted. 
See 2 Bulſt. 142 43. S. C. 


Roll. Rep. [2. But otherwiſe it had been tj "the e condition had been broke by 


. diſceit, or Practice tray zb enters for 1 condition broke. Hill. 


& S. P. 12 Jac. B. R. reſolved. Mich. 12 Jac. B. R. between GLascock 


ie 


accord 2 Sly. AND Ro vw LY, refolve d, and 4 n 474 n domed, ] 


(P) In what Caſes a Man ſhall be relieved, where 
he hath deprived bimfeif of bis Remedy at Common 
Law, by his own Acc. 


See [I. F a man be lord of a oth manor, and a cf 
pl. 3. 8. C. tenaut in fre of the manor ſurrenders it to the uſe of one for 
life, the remainder to B. in fee, and the tenant for life dies, Td 
B. pays no fine for his admultance, but after dies, and it deſcends t9 


his ſon ; and aitcr the for fur renders it to the u uſe of F. S. in fee, and 


no fine paid for it, and alſi the rent for the tenement was jor ſeveras 
ars arrear; and after the lord of the manor grants the manor in fee 


t F. D. and after in a court of equi: 3 ſues . 8. for the rent arrear, 


17. "4 


Chancery, 


and the fines winch were due before the ſale of the manor to J. D. 
and alleges in his bill, that the copybolder had free land intermixed 
with his copyhold land, fo that he could not know where to diſtrain 
for it; yet a prohibition lies, (*) becauſe he hath deprived him- 
{elf of his remedy by his own act, ſcilicet the fale of the manor, 
and therefor? thall have no remedy in a court of equity, eſpecially 
in this caſe he ſhall not have remedy againſt J. 5. the purchaſor, 
for the fines and arrears of rent due before his purchaſe. Mich. 
10 Car. B. R. between SEkjJEaxNT Hrrcuan plaintiff, and 
FixcH AND BLock defenCants, reſolved per curiam; and a pro- 
hibition granted accordingly to the court of requeſts, though this 
matter being there pleaded, was bciore over-ruled upon demurrer 
to the bill.) | 

2. A woman adminiſtratrix ſued in the court of requeſts, come 
plaining that the 4 adminiſtration of her huſband's g:5ds thinking 
Je wwas out of debt, except ſome ſmall ſuis which he owed to la- 
bourers, &. which foe had paid ; aud afterwards debt upan ſbe- 
cialties avere brought again her, upon which the obtained an in- 
junction there, but a prohibition was granted per tot. cur. Cro. 
J. 535- pl. 20. Paſch. 17 Jac. B. R. Jobbin's cale. 

3. A. a fermor for years, orders a ſcrivener to make an aſſur- 
ance thereof to B. rendering rent according to an agreement 
between them; and the ſcrivencr grants the intire term rendering 
rent. A. ſhall have no remedy in equity for the rent, for if the 
aſſurance is bad, and yet there ſhall be a remedy, to what pur- 
poſe is the common law? 2 Roll. Rep. 434. Trin. 21 Jac. 


 Hudion v. Middleton. 


4. An annuity was granted by the father to the ysunger en, who 
delivers the deed to a friend 200 {es it. And the younger fon 
ſues the eideſt at the council at York. Doderidge laid, there was 
not any remedy or ground of equity in this caſe z for He deed might 
be pom condition, or other limitation; and the deed might be 4% 
ty practice or covin, to charge the heir abſolutely. This caſe 
was referred to juſtice Hutton. H. 2 Car. Noy 82. Vincent v. 
Beverlye. | | 


there the 
Celiv ry Was 
to one f his 
elder bro- 
thers to 
keep, who 
went ind 


Treland, and in the removal of divers writings this annuity was loft, and now he ſued in the council of 


. there he ſhall have relief in equity; as it was in the caſe of Vincent v. Bevel:y. 


York for his annuity againſt his eldeſt brother who was to pay it, and grounded his fuit upon this 
equity. Per Doderidge, he ſhall not be relieved here; for it was his own rolly to deliver them to ſuch 
rer ſons as had no more care of them; and perhaps there was a condition, or the like in the deed, or 
a limitation whereby the annuity ſhould be determined; and he by combination would loſe the writing, 
to charge the eldeit brother abſolutely ; but if the deed had been loft caſually, as by fire or the Ike, 
See tit, Fai.s 


(C. a) (W. a) and tit. Surety (). 


5. If the lehr enters upen his lier and ſuſpends his rent, he = dz. 
ſhall not have remedy in equity; per Doderidge obiter & non SE 


fuit negatum. Lat. 149. Trin. 2 Car. verbis. 


6. C. purchaſed church lands in the rebellion in ſee, and after- Ibid. The 
like cuſe and 


; ; "= 139 e, 
wards fold them to H. and covenanted that he TUAS lawfully 7 2 d, deere £20 


Oc. but ſome proof was that it was declared upon the ſeating, that to be g 


the mentdsr. ſhould undertake for his own aft only. It was decreed age be- 
ore, be- 


that the defendant, who had recovered by judgment at law, . 
Vol. IV. | H h thould rer & Far- 


rer. 


39 t 
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$. C. cited 
Lat. 140. 
See tit. 
Faits (U. a) 
W. 2) and 
Surety (B) 
Underwood 
v. Staney. 


Chancery. 


ſhould acknowledge fatisfaction on the judgment and pay colts, 
Chap. Caſl ES, 18. Mich. 1, Car. 5 Coldcot v. Hill. 

If after efeermont of a bond, the 4% u e ſues the bond and 
gets algen, and the judgment aſſirmed in error, and after ex- 
ecution taken out; but before the return thereof, the nt 

res 2 warrant *f attorney to ackns wedge fatisfaftion upon record, 
nd thereupon 2 ſuperſedeas is ſued out to ſtop the execution; 
and upon motion to ſet aſide the ſuperſedeas, this was held re- 
lievable only in equity. 10 Mod, 102. Mich. 11 Ann. B. R. 
Parker v. Lil! y. | | 


(Q) What Things may be relicved there, 197 
again ul a Max! 'm in Law, 


[r. IF a man 72 his obligation in which J. S. is bound to him, 
yet he ſhall nct be relieved for the debt in a court of equity, 
becauſe it is againſt a maxim in law to have an action upon this, 
qvitherut fhewwing it in court. Mich. 3 Car. B. R. between Mr:.- 
LER AND REaMEs per curiam, a prohibition granted to {the court 
of] requeſts, and they would not grant a proceden ndo, though 
there was an afhdavit made that the obligation was loſt.] 
[2. If a man /e/ed of lands in tail for a valuable conſideration 
bargains and /el!s to another in fee, and covenants that he aud his 201 e 
avill levy a fine for the better aſſurance to the bargainee z aud it is 


agreed that 30 l. parcel of the conſideration, ball be paid to the baron 


$o S. E. 


upon the conufance of the fine by the barin and feme, and after the 
baron and feme acknowledge a fine b ef re a judge in the circuit in the 
vacation; and after he ſaid 30 l. is paid, and received by the feine, 
the baron being fick in his bed, and after the barn dies before the tern, 
and thereupon the . me 2 the paſſing of the fine, and after brings 
a writ , «wer, the bargainee ſhall have no remedy in equity 
2*ainſt the dower, becaule it is againſt a maxim in law, that a 
feme covert ſhall be bound without a finc. Mich. 5 Car. be- 
tween Hopy & Luxx, reſolved by the maſter of the rolls, Juſtice 
Jones, and the maſters in chancery, and the plaintiff diſmiſſed ac- 
cordingly as to dower; and they then ſaid it was ſo refolved be- 
fore in Maſter Dewe's caſe, onc 25 the ſix clerks; but the court 
agreed, that if the feme had any perſonal eſtate, as executrix, or 
adminiſtratrix to her huſband, ſhe ſhall be liable for that; and 
thereupon a commiſſion was granted to enquire of the afſets.] 

[3. If A. be feiſed of a mancr in which there are copybolders , 
inheritance rendering rent, and the rent being arrear, the lord bar- 
gains and ſells the manor to F. S. by which he hath deſtroyed his 
remedy to diſtrain, and admit that he could not have an action 
of debt for theſe arrearages, as if they had been due out of 2 
freehold, he ſhould not, yet he ſhall not be relieved in equity for 
them, becauſe it is againſt a maxim in law, in as much as by la 
he hath by Lis own af defirized bis remedy. P. 10 Car. B. R. 

| | | between 


.. DMs 9 


Chancery. 399 


between SERIEAN T Hrrchau plaintiff, and FINCH & BLock de- 
fendants, reſolved, and a prohibition granted to the court of re- 
queſts accordingly after a demurrer upon this matter there oycr- 
ruled.) | 

4. In former times the chancellor uſed to ſend for the fudges, to 
tuo when equity ſhould be admitted egeinſ? the common lau, and 
cu hen net; becauſe it is not to be altered for every fancy, and it 
was a great doubt in what points equity ſhould hold place; agreed 
by Doderidge and Chamberlain J. 2 Roll. Rep. 434. Trin. 21 
Jac. B. R. 


(8) What Tiinzs may be relieved there. Nu a CL 391 7 
Thing againſt a Maxim in Law. 


Ss” 'F HE chancery ſhall not relieve a man againſt a maxim of 
| the law upon a matter of equity, by: which the maxim 


fall be croſſed, for this is to (*) make a new law. M. 16 Jac. » pg, _ 


between ROSWELL & Every, by the chancellor, Doderidge ana- 


Hutton reſolved. ] 


[2. An executor cannot be compelled to account in 2 court of equity Roll. Rep. 
263. pl. 33. 


or tht £17 li ecei ve . 
Vr things received by the teſtator as bailiff cr receiver, &c. becauſe 33 


he is diſcharged by good reaſon, by a maxim of the common law, accordingly; 
becauſe his rater might have waged his law, and might have had per cur. 


better knowledge to diſcharge himſelf than the executor may. * 
M. 13 Jac. B. R. between Pow HIL. & Harris, per curiam reſolved; 
contra M. 14 Jac. B. R. where a prohibition was denied twice by 
the court, in ſuch caſe to the council of York, between Wilbye 


hibition was 
granted to 
the Marches 
of Wales, 
(where the 


2. Dos . 
& Pow el.) | bill was 

| brought) 
niſl, cc. Afterwards the court ſeemed to be of the fame opinion, but the prohibition was ttayed by 


«++ 


allcnt, and the matter teturred to arbitrators. 


3. [So] An executor or adminiſtrator cannot be charged in a G. borrowed 
court of equity fir cih) made by the reltator, of which no net et 
| : A. to whom 


remedy hes at common law; for this is againſt a maxim of lav. 


Contra M. 4 Jac. B. R. between RIchakp so & SIR MovLE cetor, and 
being poſ- 


FixcH, per curiam., ] ſcfie4 of a 

term for 5 years, ſecured it to A. by deed, with a proviſo of redemption. G. ſued S. in the court of 
requeſts upon thisz and ſhew:d further, that there was a verbal agreement between them, that if the 
money was not paid at the day, A. ſhould take tte corn growing on the land, and if the corn amounted 
to the value, G. ſhould have his term again, and that he reaped the corn, which well ſatisfied the 
money, and yet he continued poſleſſion of the term, Which after came to S. and is now expired, and 
ſo praved that the defendant might account for the profits, The defendant moved for a prohibition, 
Per Richardſon, though the truſt is contrary to the indenture, yet ſuch averment is good, notwith- 
tanding the proviſo ; but becauſe the executor ſha l account to 27 one but tne king, and the years are 
now ſpent, and though he occupied himſelf, yet the protits are aſſets; and if he hail recover in a 


- Court of equity, there ſhall be a devaſtavit againſt the executor, and a prohibition was granted per tot. 


cur. Lit, Rep. 221. Mich. 4 Car. C. E. Coffe v. Skipton. Het. 117. S8. C. but is only 2 


bad cranſlation of Litt. Rep. 

Inteſt ite tack rhe profits of the r. 
tir: by the fatier of the plaintitt by | 
teſtate took the profits from the 23d vear of queen E 
the profics purchaſed land: in for, which celcended 


{s of the plaintiff, being within age, Iy force of a truſt repoſed in 
iis laſt will, the vua ly value of which lands was 201. and the in- 
lit. till the 33d year of her reiga, ard with parcel of 
to his heir, and /:f* aj*'s ts bis adninifratrix, one 


Hta3 vr 


__ * — © — * 8 
- 
%% ³²- AAA 2 : 


338. pl. 8 
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of the d efenCants, te ſatisfy the fin, all debts paid. The queſtion was, whether in this caſe the 
aaminiſtratrix ot not be charged in equity tor tae ſaid mean profits? and Sir Thomas Egerton, 
maſter of the Rollis, ſ. BE that he had ſeen a caſe in chance'y in anno 24 H. 6. reſolved by all the 

1 85 s of Englind rema'ning in the Tower, that where the feo trees to uſe took the profits ot ihe land, 
and received the rents, and made their executors, and died, leavi ing aſſets to ſatisty ali debts, over ane 
above the ſaid rents and profits, that the executors thould be charged to ſatisfy ceſtu;que uſe for the 
faid rents and profits; and accordingly it was decreed in Mears's caſe againſt the defendant ; but whe- 
ther the heir ſhould be contributory or no, it was doubted, 4 Inſt. 86, 87. Mich. 37 & 38 Eliz. in 
cane. Mears v. St. john, adminiſtiator of Alnion. | 


Roll. Rep. [ 4. One ee nt caunst ſue his companion in a court of equ! ty 
„.. Ages * of all the prijits, becauſe it is againſt a maxim in law. 
prohibition H. Ke. . R. between I IN & SMITH reſolved, and a prohi- 
was granted bition 9 J. | 

to The court 

of requeſts where the fu't was; for the law g:ves him no remedy, In ſuch caſe there is no remedy, 
unleſs it were done on an agreement or preise to account. Cary's Rep. 29. $ June, 44 Eliz. Anon. 
— See tit. Prohibition (I. a) pl 4. Portngton and Beaumont. 

* Two tenants in common were of 2 hall ang a parlour within the hall, and the one ſuffered the other 
to come into the hall, but kept the parle ur within it locked; it was ordered in the Curt of regueſts, 
that their tremedy is at common law, but for the inner room they confeſs aa ouiter, and pn ag n 
was granted, and prayed to be di oived, but Haughton In ſaid it could not; for this is an ouſter a: 
con. 0 laWs 2 Roll. Rep. 4 J4* Trin. 21 Jac. B. R. in Cale of Hudſon Vs N41 cdleton. 


If 392 ] 


C5. If an infant /eils lands for money, and purchaſes other lands 
with the money, vet this ſale by the infant ſhail not be helped by 
the chancery, becauſe the perſon of the infant is diſabled by a 
maxim in law. NI. 16 Ja. in RosWELL AND Every, by the chan- 
cellor, Dogderidge and Hutton. ] 
[6. The affignee of a covenant cannot ſue in a court of equity to 
have benefit of the covenant, for this is againit the law to allign 
a covenant. M. 11 Ja. B. R. between WooprokD AND HoLILAN!p, 
per curiam, a prohibition granted to the court of requeits for 
ſuch a ſuit there.] 
175 An exec:t:r in 2 court of equity ought nt to be compelled 
27 ect ies before obl: yarns NE, for this is againſt the com- 
1 I law. Mich. 11 Ja. B. R. between WiGGLESWORTH Arp 
| EvertT, reſolved.) | 
+ Br. Con- 8. If 1 had been made 79 7 uſe of a feme, vhs 155k 
1 Þaſoand, and they F hid ſed the land to a Rlranger ”= moneys and the 
EE and feme had recerved the mon 2y, and ion the requeſt of the baron and 
Lays it was femme, the fe een had made an eſtate to a ſuranger re dingly. After 
In mant He death of the baron the feme might have broug ght a fubpœna in 


agree, that 
if the wende Chancery againſt the feoffees, and recovered, Sor the chancery 


confellcs ſhall not help this void fale made by a feme covert, for ſhe could 


this matter 
b all rev. not conſent to it, and ali the act was the act of the huſband only, 


der the and and the reccipt of the money by her was not to any purpoſe, inal- 


to the feme, much as ſhe could not have any advantage thereof, but the ba- 
and ot her- 


1 ron. + 7 E. 4. 14. b. by all the juſtices and chancellor; ac- 


feoffeein cordingly this caſe was agreed M. 16 Ja, in chancery by the 


* cancel or, Dodderulge and Hutton, in RosSWELL's caſe. 4 18 E. 


ed for the x 4 12. 


land. 
" Firzh, subrœns, TY . cites S. C. accordingly. 8 C. cited Roll. Rep. 215. pl. 23. Trin. 13 
Jac. 8. R. Arge 2 Ruſh wr. It cadle. 1 See Pl. © th. Se Eo 


9. If 


Cha!:cery, 392 
(9. If a "ond nales a feoffment t9 hey Ne fe, and after takes Br. Con- 


? , 1” icience, pl. 
huſjbart, and after makes her will, that be feajſees Tall make an © wg 


| efiate in fee % her huſovand, and dies, this de all not be made 8. 8 a. 

800d by chancery, becauſe all acts by a ieme covert are void, and corgingly. 

the law of conicience follows this. 18 E. 4. 11. b. by all the e Hug 
AT . 


Juice ; 13 cites 
R 


by all, præter Tremaile, the will is void; and yet per Vavifor, feme covert may make teitament, by 
a. reciuient of hec baron, ot ail obligation made to her betvie che COweit ute, and of paraphe: nal; 7 via. 


her apparel. 


10. If a man FR deviſed lands to another fir a val:tuble conſt Roll. Rep. 
erat at the common law, before the flatute of wills, where there e 
was no cuſtom to warrant it, this could not be helped by chancery, Jac. B. "3 
becauſe this is againit a maxim of the common law, M. 16 Ja. Ruſhwdi's 
in ROSWELL AND EveERY's caſe, agreed by the lord chancellor, —_— 


Dodderidge and Hutton, ] - 218. pl. 19. 


Trin. 13 
Jac. B. R. bot C. and 219. pl. 23. S. C. but S. P. does not appear clearly, but,ſeems to de in- 
tended, ibid. 220. in principio. 


O11. If a man that is 227 compos mentis aliens land, this hall — —z 


not be reſtared 15 himſelf by chancerv upon a matter of equity, Fol. 377» 
* againſt the maxim of the common law. Mich. 16 Jac. in Ros- ED | 


WELL AND EVERY'S Caſe, by the lord chancellor and Dodderidge 29. pl. 23. 
agreed.) Ruthwell's 
| cate, S. C. 
but S. P. does not appear, but cites 4 Rep. Beverley's caſe, that a man of non ſanæ memoriæ ſhall not 
be aided in Chancery to avoid his own obligation, becaule it is againit a maxim in law. 
* 
[ 393 ] 


[12-0 purchaſer of a reverſien ſhall compel the leſſee in chancery 1 do not ob- 


lerve tl 
fo attorny zb here, he hath no means to compel kim by the common laxv ; e 5 


for this is a particular my/chief not againſt any maxim. Mich. 16 where in 


Jac. in RoswELL's caſe, agreed. per Dodderidge, accord: ng to {c- re ph 
Cale "By Og 
veral precedents i in chancery ſhewed to him.] : e 5 


See tit. Rent (M. c) per totum. 


| f | Roll. Rep. 


"F123. If there 'M tefſee ow life, the remain: bod er for 7 life, the rever- * 5 54. 
1/7 / ' . 8. 
fron Gr remaituler iN fee, and the lejjee 1/1 Pole [fron Ta 1/fes the Ja: id, 8 41 


though he is not puniſhable by the common law during the re- Fliz. Ld, k. 
mainde yet he may ve reſtrained in chancery ; tor this is a par- Egerton ſaid, 
Nas ! II 
liculur miſchief, and though he is not punithable during the con- Sees 
tinuance of the remainder, yet it is a tort, and he is puniſhable gent in dme 
after. Mich. 16-Jac. in RoswEL L's caſe, agreed per Dodderidge, _ 2. 

98 where in 
accord to the precedents of the court of chancery which ach cage it 
V. cre before cited.) was deeregd 

: in chancery, 
by the advice of the judges, on complaint of the remainder-man in fee, that the firſt tenant ſhould nar 
des tit. Waſte (K. a) (S. a) per totum. 


do Waite, and. that an 1N}unction Was tel. 


(14. If by the uſage of a certain country land is to lie in common 
every third year, nd the owner of this land by deed leaſes this land 
jor 20 years then next enſuing, provided every third year, when the 
land is to lie in common, ſhall not be reckoned among the 20 years; 


H h 3 | ID though 


Cd. TR 


2 rr 
PP 
* you EE > > 

* 


oo 


. + Din > « > I a 
N 5 N EMO A 


Roll. Rep. 
25, pl. 36. 
S. .C.-a0C- 


COrdingly.-- 
A cecr Sas 
Cz: ancery 
agar 21 it In 


Chancery, 


though this proviſo is void by the common law, yet it ſhall be 
helped by the chancery, and the lefſee ſhall have the 20 years, 
leaving out every third year; for this is not againſt any maxim 
of law, but it 1s according to the intent of the deed.- Mich. 16 
Jac. in chancery, berwcen P; LFET AND CooPER, decreed.] 

(15. If there be an agreement upon marriage between A. and E. 
that a fointure all be made by grant if a rent 10 B. (the father of 
A. the feme) Jig executors and "aff ens for the life of the feme, and 
that 7. r defauit of payment B. the father all have an eftate for cer- 
tain yeers in the land, out of which this iſſues, if A. the feine fo 
{ng "lives, and after Ve rent 15 granted accor dinghy, and by teveral 
ſubſequent acts the grant 1s confirmed, and the wife of C. the 
father of E. the baron, e in a fine ævith C. her huſband, for the 
better fettlement there, and after both the barons grant a liafe for 
gears, in iruft for the feme of C. ts the intent that fhe ſhould pay the 
ſaid 80 1. rent 10 A. the feme, and that ſbe 5p have 40 J. a 
gear, and that if the rent be net paid, that the l:afe ſhall, be void: 
after B. the father of A. dies, without making any aſſignee of the 
rent, by which the rent is extinct in law ; yet 1 ſhall be made 
good againſt the wife of C. and the leſſees in truſt for the wife 
of C. becauſe ſhe gave her conſent thereto by fine, and the truſt 
is to be guided in a court of equity. Tr. 3 Car. between Sir 
RIchARD BULLER v. CHEVERTON AND PoLWHEEL, decreed in 
chancery by Juſtice Jones.] 

16. A court of equity cannat compel an executor to perform a 
Ar. made there againſt the teſtator before a ſatute achnonwledged 
by him. Mich. 12 Jac. B. R. between WALTER axD HErronp, 
per curiam, and a prohibition granted accordingly to the council 


of York.] 


executor ſhall not be ſatisfied before an obligation made by the teftator, which becomes due after his 
azath ; per Roll J. Sty. 38. Trin. 23 Car. B. R. in cale of Felcs v. Lambert. 


[ 394 ] 


Fol. 378. 


grant of ire rent, and therefore ſues in a court of equity for the 


(17. If bebe ſubmit themſclves to the arbitrament of J. S. of 
all controverſres, ita quad, & c. de pramiſſis, &c. and 7. S. makes 
an award cf part only, fo that the award is void in law, this ſhall 
not be made good in 2 court of equity; becauſe the award was 
merely void by law. P. 7 Jac. B. between Ronrxsox AND Biss, 

adjudged, and a prohibition granted to the council of York.) 

118. If a man fer 1001. aſſumes 19 inake a leafe for 21 years, and 
dies, his heir ts uc 7 compellable, 1 in a court of equity, to make the leaſe; 
(*) for this is againſt the common law. Mich. 3 Jac. B. between 
CrHaPMAN AND BOIER, per curiam.] 

[19. If a feme, tenant in deter, ſues in a court of equity fer 
damages, where her huſpur:d did nt die feiſed, a prohibition hes 
for it is againſt the common law. Mich. 5 Jac. B. between SWEET- 
MAN AND ReverT, reſolved, and a prohibition granted to the 
court of requeits accordingly. ] 

[20. If A. grants a rent out of land te B. and after grants the 


und t the for and heir in fee, and covenants that it is diſcharged 4 


all incumbrances præter the faid rent, and after B. lifes his deed of t 


rent, 


Chancery. 


rent, a prohibition lies; for it is a maxim in law that none ſha! 
recover fuch rent without ſhewing of a deed, 

B. R. between BEvERLY AND UNITE; a prohi- 
bition granted to the council of York; and Mich. 2 Car, a con- 
ſultation was prayed, and denicd, but refer ] 

[21, If a man /in a court of +5 -uity to have ſeiſiu of a fk. 
a prohibition hes for the caute aforeſaid ; for this would be to 
make a new law. Mich. 2 Car. per Doderidge. . 
B. R. between NokKIS AND PRICE, 1 per curiam, where 
the rent commenced by grant. ] 

22. But if a rent be deviſed by wwill in writing, a court of equity 
may compel the tenant of the land to give ſeiſin, becauſe by in- 
tendment the tenant of the land was inops conſilii at the time of 
the deviſe. Mich. 5 Car. B. R. between NorRkis AND Pick, 
per curiam, upon a prohibition to Wales. 


S. P. cited by Ld. C. Elleſmere as decreed, becauſe without ſeiſin the deviſze has no remedy, and yet 
theezent is in the deviſee by the deviſe.— Ibid. 626. pl. 829. Trin. 42 Eliz. Webb v. Webb, 


Mo. $05. 
pl. 1CQ2, 
Mich. G | 
AC» In cane. 
in the cate 
of Shure v. 
Mallory, 


the 


tertenant was decreed in chancery to pay a rent-ſeck deviſed by a will out of land, no: withſtunding 
no ſeiſin was had of it; and ſays that 44. a like decree was in caſe of Ferrey v. Lanner. ——S2 Ut. 


Rent (M. c) per totum. 


A prohibition was praycd to the court of requeſts upon 
this ſuggeſtion, that one execute /ued ancther to account there; and 
an executor at the common law, before the ſtatute of Weſtm. 2. 

cap. 11. could not have an account for cauſe of privity, and now 
by that ſtatute they may have an account, but the ſame ought to 
be by writ, and therefore no account lies in the court of requeſts 
Mar. 99. pl. 171. Trin. 16 Car. Anon. 

24. If a man has /and /ubjed to the payment of a rent-charge, and 
grants part of the lands 10 B. and covenants that that part ſhould be 
diſcharged ef the rent, yet this is not ſuch a real covenant that ſhall 
run with the land, and charge the other lands with the whole; 
but it is only a perſonal covenant, which muſt charge the heir 
only in reſpect of aſſets. Hard. 87. Mich. 1656. between Cook 
and Arundel, decrecd in ſcaccario accordingly. 


there being a charge on the 36 ſhares of 5001. a year rent to the crown in fee, and 


100 J. 


But where 
M. was pros 
prietor of 36 
ſhares in the 
New River 
water, and 
had agreed 
to fell 14 
thares there- 
of to B. and 
a year to H. 


for life. M. covenanted to diſcharge the ſaid 14 ſhates which he had agreed ts ſell to B. from thoſe 
rents; and it was decreed that the plaintiff who claimed under B. ſhould enjoy the faid 14 ſhares dif- 
charged of thoſe rents, and that the other 22 ſhares thould be ſubject to the plaintiff's indemnity 
* therein, e it was inſiſted that H. 's covenant to diſcharge the Is ihares of thole ren:s 
was merely perſonal, and did not, nor could charge the whole rents upon the 22 ſhares, Chan. Caſes, 
212. Trin. 23 Car. 2. Cornbury v. Middieton. 


* 
| | [ 395 ] 

25. In caſe of an executor who commits a devaſtavit and dies, Ibid 304. 
his executor ſhall be charged in chancery, though he cannot be Co. 


charged at common law. Admitted, Chan. Cafes 303. Mich. executor in 
29 Car. 2. in Vanacre's caſe. cale of 4 de 
a vaitavit is in 


nature of a truſtee of an eſtate; but that in the principal caſe the teſtator was a treſpaſſor, to which 
the executor is no w ays liable, 


H h 4 


C4 
aw 
nl er? 


9 


. - > - > 
PI AIR THEE 


ate N 


eee 
CCC 


5 ERIE n 
tr bo 2 DD 2 3-7 


N 


a" 
e 


mY es pe» $0 xm 2 
eee Ws + 


 - 
_— 


> = 
e le V 


— — av 
e 


* 
— - dy : : 1 
Bd AA LEI 


Chancery, 


C5. 
2 
Un 


(S) In what Caſes a Man ſhall be reheved qgainſt a 
Statute. 


[I. WW HERE there 15 an apparent fray or a dubious cafe by 

latu, of which the par ty could not have canuſance, there 
it ſhall be aided by a court of equity againit a ſtatute. Mich. 16 
| Jac. ſaid by the lord chancellor in Loxc' s CASE, and RoSWELL's 
CASE. ] 

[2. As if after the 13 Eliz. cap. 10. a dean and chapter had leaſed 
bands to the "9 for a valuable conf ark at avhich tiine the law 
dag token, that 72 king avas n:t bound by the HJatrtes 5 that ſuch lege 
2 2 and the king a. Feed it over, and nx the law ts taken 
that the law is contrary, ſeilicet, that the king is bound by the 
ſtatute; yet this hall be made ker by this court againſt the ſta- 
tute, becauſe he could not know the law in a matter fo doubtſul. 
Mich. 10 Jac. B. R. in chancery, between LoxG axD THE DEAN 
AND CHAPTER oF PRISTOL, adjudged, and decreed that the leſice 
ſhall enjoy it, paying 200 l. to the dean and chapter; and ſuch 
a decree was made between MAUDLIN-CULLEGE AND Woon.] 

If the father, by his will in writing, dev:/es lands to his 


exrrper ſon, and the elder for Enooving the; of mY into the land, 
ard diff /es the ather, and J continues till the death af the father, by 
which the will is void, yet eps it was made void by deceit and 
covin, it thail be made good by chancery. Mich. 16 Jac. by 
the lord chancellor in Rod ELT.'S AND EEVERY'S CASE.] 
In what 145 If a man in a court of equity ſies for a rent, and the defend- 
muss be bg ant pleads the flatute of limit1tions of 32 H. 8. and alleges that th 
may be had anf p/rarts the flatute limitations of 32 amd alleges that the 
In equity  plaint!f}, & c. had not amy fei i/in of the rent within 60 years, accor- 
ee ee 
En. ding to the ſtatute, 3 nd fhe we thot this which is demanded is 15 
Aatutc of li- 
ee rent-ſervice, for he ſheu's that king E. 6. was ſeiſed of the land, 


' dee tit. Li- the court ought not to proceed 2gairiſt the ſtatute to relieve the 


\ on party; for it is againit the ſaid ſtatute; and if the courts of the 
— — common law are bound by the ſtatute, the courts of equity are 


* Fol. 375. allo bound; and when a man hath but one right“ of action, if 
—— tie action is taken away the right is taken away, otherways where 
m- n he hath a right of entry. Mich. 14 Car. B. R. between Movun- 


uſtice Foſ- 
* 32d TAGUE AND GOLDSMITH, which concerned the hoſpital of St. 


B bes Ch. Catharine's, reſolved per curiam, and a prokibition granted ac- 
1— cordingly to the court of requeſts, ] 


ie net wilh- | 

ia tie itatute of It Jac. c2p. 16. of limitations, and therefore no lapſe of time ſhall take away remedy 
in equity for it; but for c ther 0 »ns wh:ch are within the ſtatute, and the time elapſed by the ſtatute, 
ther” is no re . in equ y; ard that (they ſaid) was always the difference taken by my Ld. Keeper 
Coventry ; but juſtice Crawley ſiid that he had conferred with the lord keezer, and that he told him 
[at ene in equits was not taiicn away in other actions within tlus ſtatute. Mar. 129. pl. 207. 
Mich. 17 Car Anon. | 


[ 39 Ex: 
See Kul. 5. If a man, having lands held i in copite, conveys 2 parts of his 
1 lands to uſes within the flatute of 32 & 34 H. 8. of wills, and aſter 


: 5 1 2 P uſe 


well's caſe, dc uiſe. rhat his executor Hall fell the he 3d part * the payment of 
bis 


Chancery, 


his debts, and dies; and the executor, . by force of a decree in chan- 
cery compelling him to it, ſells the land for a valuable conſideration, 
aud with the money pays the debts to auhich the heir is liable being 
due by obligation, ſo that the purchaſer hath much equity of his 
ſide, yet this 3d part being void by the common law, and 32 & 
34 H. 8. it ſhell not be made god ag ainſt the ſtatutes by chancery, 
dern it is directly againſt the ſtatutes 3 for this would croſs 
the ſtatutes, and then it would be in the power of the court of 
chancery to make a new law. Mich. 16 Jac. in chancery, be- 
tween RosWELL axD Every, reſolved by the lord chancellor, 
the maſter of the rolls, and Jule Doderidge, and juſtice Hut- 
ton, upon argument, and a decree before made to the contrary 
reverſed accordingly. ] 

C6. If tenant in tail makes a leaſe for years not wwarrantable by 
the ſtatute of 3 . this ſhall not be made good in chancery 
upon a good — of equity. M. 16 Jac. in ROSWELL's cas, 
per Lutton. } 

[7- $2 if tenant in tail bargains and fells the lands, yet this can- 
not be made good in equity againſt the ſtatute, by which he is 
diſabled to bar his iſſuc. Hobart” s Reports, betw een 10 AVENDISH 
AND WorsLy, reſoived.] 


J. Aſiftant.—S. P. accordingly by Chamberlalne J. 
tit. Tayle (E). 


[ 8. 2 teftament naval or iu. /itary made of lands 201th writing, 
for want of ſuch things requiſite thereto, yet this deviſe Per pa- 
rol ſhall not be helpt againſt the ſtatute. Mich. 16 Jac. in Ros- 
WELL AND EVIERX's CASE, by the lord chancellor. J 

9. If the I of a prebendary or biſhop mortgages his leaſe, and 
after the day pays the money, and then furrenders aud takes a new leaſe 
trom the prebendary or biſhop, he hath equity againſt the mort- 
gagee; but if the prebendary, Sc. dies, this equity will not make 
the ſecond leaſe good againſt the ſucceſſor againſt: the ſtatute 
which binds all men, and has no ſaving of ſuch rights of equity, 


and the chancellor cannot add to the itatute to make a ſaving 


. which the ſtatute has not made. 1 Chan. Cafes 228. Paſch. 16 
Car. 2. in cafe of Cooke v. Bamphicld. 
(T) Chancery, and Courts of Equity. In what 


Caſes a Man ſhall be relicved there againſt a Deed 
not againſt the Agreement of the Parties. 


„ 


without impeachment of ꝛvaſſe, the remainder to 


for life, 


anther, and after the lefjee 40; I pill down the horſe, yet he in the 
remainder ſhall not be relieved in the court of requeits upon an 


averment that their agreement as, that the leſſee 07000 not to do any 


wluntary avaſle, for he ſhall have no averment againſt a deed. 


2 Roll. _ 434. Trin. 21 JE. — 


F a man makes a conveyance of a horſe to the uſe of himſelf 


396 


8. C. but 
S. P. does 
not clearly 
appear; but 
is as to the 
executors 
being com- 
mitted for a 
contempt 10 
cl. c Court, 


Hob. 203. 
pl. 256. 

S. C. reſolyv- 
ed by Ld. 
Keeper, and 
Hobart Ch. 
See 


See tit. 
Faits (Q. a) 
averments 
as to deeds 


in equity. 


But ſee tit. 
Waſte (R. a) 
pl. 20. the 
caſe of Vane 
v. Barnard, 
and the 
notes there, 
whe:e t.. e 
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* 2 of 
contraty was 
Gecrecd in 
chancety; 


and ice ſeveral other caſes there to te like point. 


—— 
1 Fol. 380. 


| 5 


S. C. cited 
by Ld. C. 
Notwung- 
bam. 2 
Freem. Rep. 
55. pl. 61. 
Paſch. 
1680, that 
an injunc- 
tion was 
granted. See 
tit. Waite 
(R. a) pl. 
34. S. C. 
nd the rea- 
fon. 


Chancery. 


ALIcE Parawick's caſe reſolved, and a pro- 


Mich. 8 Jac. B. 
hibition granted.) | 
And ſee allo {S. a) ibid. 


2. If A: leaſes lands 10 B. without impeachment of waſte, and 
after B. builds a bar. pon part of the land, 75 put in certain tithes 
which he cbtained by leaſe of another, and after the leaſe of the tithes 
being expired, and having no uſe of the barn, he „fers it to lie 
without 1%, per quod beggars inhabit there in their paſſage, which 
draws an inconvemence to the ncighbours, and thereupon B. 
pulls down the barn before the end of his leaſe of the land, and there- 
upon A. ſues him in the court of requeſts for damages, and B. 
there juſtifies by force of the clauſe without impeachment of 
waſte, and the other matter, and notwithitanding a decree was 
there made, that B. ſhould pay 10 l. damages to A. for it, a pro- 
hibition lies in this caſe, becauſe this is againſt tlie expreſs agree- 
ment of the parties. Mich. 14 Car. (+) B. R. between the maſ- 
ter of the hoſpital of St. OswaLD axD SaLwar, reſolved per 
curiam, and a prohibition granted acgordingly.] 

[3. But if a lefſee for years, without impeachment of waſte, 
about the end of his term, intends to cut daun all the timber trees, an 
injunction lies out of a court of equity upon this matter, to ſtop 
the cutting down of the trees, notwithſtanding the agreement of 
the parties, becauſe this is again? the good of the public to deſtroy 
the trees, and the ſuit there is ta Hinder and prevent it, and not to paw? 
any damages after it was done. Mich. 14 Car. B. R. in the ſaid 
caſe of Salway, ſaid per Bramſton, that this was the biſhop of 
WIXros's caſe, which was referred out of the chancery to the 
judges, and by their advice an injunction granted for the cauſe 


aforeſaid.) 


And 2 Freem. Rep. 54, £5. Ld. Chancellor ſaid, that if there be tenant for life, without 


K n — » 8 > 2%. 
A 5 * 


impeachment of waſte, if he goes t» pull down houſes, &c. to do waſte maliciouſly, this court will re- 
train, although he has expreis power by the act of the party to commit waſte ; for this court will mo- 
gerate the exerciſe of that power, and will reſtrain extravagant humorous walle, becauſe it is pro bond 
publico to reſtrain it; and he faic, he never knew an injunction denied to ſtay the pulling down of 
houſes by tenant without impeachment of waſte, unleſs it were to ſerjcant Peck, in my lord Oxford 


Kee IE 5 


* ht 
—_ * 


» 
„ 


at 


* 
e n 5 2 - 1 N n wh 
T e 
* * e n 


caſe, and he faid he did belle te he ſhould never ſce tl. is court deny it again. 


Cary's 
Rep. 23» 
wires S. C. 
and b-cauſe 
he had not 
quid pro quo, 
but only 
things in ac 
tion, and the 
ſeller would 
not bring 
action upon 
them for the 
benefit of 
the vendce, 
it was order - 
ed here, by 
the aſſent of 
: the ju ges, 


4. In debt the caſe was, that where a man had bought certain 
debts of one B. die to him by ſeveral, for 40 l. and was to bind him- 
ſelf in an obligation for the 40 l. 2nd ſucd in chancery for conſci- 
ence, becauſe it is a choſe en action, and therefore he has nothing 
for his money, and cannot ſue for it, but the vendor may fue 
and releaſe, and therefore he brought ſubpœna to be diſcharged 
of the obligation in conſcience, and the defendant appeared, and 
the chancellor awarded that the obligation ſhall be brought in to 
be cancelled, and for not doing it the obligee was committed to 
the Fleet, there to remain till he did, and there he remained, 
and ſued the obligation, and the defendant pleaded this matter in 
bar, and by the beſt opinion it is no plea; for per Prifot and 
others, the chancery is not a court of record, but to repeal patents of 
the king upon a ſci. fa. and upin pleas of debt, & c. there b-1veen 

12 


3 74 tic 


Chancery, 


farties privileged, and 15 eh pleas diſcuſſed there is a goed bar at the 
commen law, for upon thoſe writs of error lies in parliament; but 
as to matters of fubp wia there it is ng court of record, and therefore 
of this does not lie writ of error, and when the party cannot 
have writ of error if the court errs, there by ſuch awards he ſhall 
not be barred; for the chancery can only examine the conſcience, 
and if they make 3 decree, and the party refuſes to obey it, they 
can do no more than award him to priſon, there to remein till he 
does, and if he will remain in priton there is no remedy 3 for 
there he may proceed at common law, and the decree is no bar. 
Br. Juriſdiction, pl. 53. cites 37 H. 6. 1. 

5. A. poſſeſſed of a term for years, eyigned the ſame to truſtees, 
and then purchaſes the fee, and then ſc {tes the ſame on his 20e for 
her jointure, . and dies; the ww fe, in conjideration 9 money, releaſes t9 
the executors all her right to the perſonal eſtate, and afterwards the 
ze is evifted, and it appearing by the Proof, that the agreement 
which 12 the releaſe, was before the title to the inheritance 
was avoided, and concerning that which was then looked upon as 
perſonal eſtate, and not touching tne leaſe ; and that, notwith- 
ſtanding the releaſe, the ome continued ihe poſſeſſion. Ic was 
reſolved, that the releaſe ſiculd not bar or prejudice the plaint: 
title 11 riehe ts the leaſe ; and it was decreed, that ſhe ſhould eld 
for ſo many years as ſhe lived, and that if the leaſe were renewed, 
ſhe pay proportionably to her eſtate for lite, that the jointureſs 
ſnould hold for ſo many years as ſhe lived, and then to go to the 
executors. Chan. Cafes 47. Patch. 16 Car. 2. Bawtry v. : Thſon, 

6. A bond was entered into before the wars, conditioned 2 pay 
aol. a year, for 12 . out of 2 e profits of al &ffice, which <vas 

| [afterwards] rulen away by the uſurpers. The office was revived, 
and the obligor being ſucd upon the bond, he exhibited his bill 
to be relieved againſt the bond. The N gee inſited, that the 
ofhce continued ſome part of the 12 years, and being now re- 
vived, the obligor ought to pay the 401. a year tor 12 years, or be 
diſmiſſed; for the obligee, having the law with him, ought not to be 
hurt in equity, without ſatisfaction according to the condition. 
Decreed, that the obligor pay the 4ol. for fo | many Years 2s 


the office ee and thereupon the bond to be delivered up. 


"IN Caſes, 72. Hill. 17 & 18 Car. 2. Lawrence v. Braſier. 

. B. purch 2 a manor, and a little % the purchaſe a copy= 
7500 efeheated, which was vet intended to pajr, and therefore was 
left out of the particular, but the conveyance was ſufficient in 
law to paſs it. The vendor exhibited a bill to be relieved, and 
had a decree to hold of B. the purchaſor. 2 Vent. 345. Trin. 
32 Car. 2. in Canc, Beveriham's caſe, | 


3971 


thereto call- 
ed, that the 
vendor 
ſhould bring 
in the obji- 
gation to be 
canceled, 


[ 398] 


8. Where a man buys land in another man's name, and pays money, 


it will be in truſt for him that pays the money, though no deed 
declaring the truſt, for the ſtatutc of 29 Car. 2. called the Statute 
of Frauds, does not extend to truſts raiſed by operation of the 

law. 2 Vent. 361. Paſch. 35 Car. 2. Anon. 
9. It is not a true rule, that where an ation cannt be brought et 
in ou an agreement for damages, there a ſuit will not he in equity 
| | tor 
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I? jointe- 
Nant agrees 
to alien, and 
goes it not, 
bet Cies, i: 
would be a 


| ſtrange de- 


Cree to com- 
pel the ſur - 
vi vor to per- 
torm the 
Agrecmeat; 


Chancery. 


Rep. 244. Mich. 1724. in caſe of Cannel v. Buckle. 


In what caſes the :r7:tert:on ſhall be favoured in equity, ſo as a 
deed ſhall be conitrucd by it, ſce tit. Intent C) 

In what cafes chancery will relieve againſt fecur, ties given, fee 
tit. Sccurities, and the ſeveral diviſions there, 


(U) What Perſons, in reſpet of their Liſiate, ſhall 


be bound [by Agreement made with Perſons in- 
tereſted before in the ſame Thing. ] 


(r-] F a man p:/efed of a leaſe for years as execiitor of J. D. 

[ agrees, for a gend confideration, 15 convey it to J. S. and ers 
before it is done, dies inteſtate, and after J. N. takes letters of admi- 
nitration of the rst teſtator, he is not bound in equity to convey 
it according to the agreement of the ex-cutor, although the exc- 
cutor, during his time, had power to diſpoſe of it at his picaſure; 
becauſe the adminiſtrator comes parameumt 7575 agyouienty and is 0 
diſpoſe of it for the ſoul, and for the payment ot | the debts of 
the firſt teſtator. Paſch. 13 Car. in chancerp, 4 ween Sir Ga- 
XMALIEL CAPEL, defendant at the ſuit of Su Rortr RT WISEMAN, 
Ceerced by the lord-keeper, he having the. opinion of Juſtice 
Jones, Barkly, and Crawly, in the fame cate, as he ſaid, their 
opp ions being accordingly. ] 

So if there be 7400 fo inten ante of a leaſe for years, and oe 
oxries to alfegn: his miicty, and 'dies befere it is done, this agreement 
ſhall not, in equity, bind the ſurvivor, becauſe he comes para- 
mount the agreement. Paſch. 13 Car. in chancery, in the ſaid 
caſe of WisEMAN, agreed by the lord-keeper, and he faid, that 
it was alſo the opinion of 3 judges; and he ſaid alfo, that fo 
was their opinion, that if the &ar91 be paſſaſſed of a term in the right 
of mas wife, and agrees to aſſign on to another, and dies befaxe it 15 
one, this ſhall not in equity bind the feme.} 


pI Cr. 2 Vern. 63. pl. 56. 1688. 


[3. If the 7 ther, being ſeiſed in fre of land, and being indebted 
to ſeveral creditors, mortgages this land to J. S. for money paid 
upon condition of redemption, and after it is forfeited to the 
mortagee for non-payment at the day, and then the father dies, and 
after the ſen aud heir of the father, who is liable to the debts of the 
creditors, 9m avith the mortgagee in a conveyance to another pur- 
chaſor, and this is made fir money alſo given to the heir, yet the 
creditors of the father ſhall not have any remedy in equity againſt 
the ſon for the yy by him received, for his joining in the at- 
ſurance, becauſe in law he had no power of the eſtate. M. 15 
Car. B. R. reſolved in chancery by the lord-keeper, Juſtice Joncs 
and Perkly, as it was faid by juſtice Jones and Berkly.] : 

"EE 


* 


for a ſpecific performance; per Ld. C. Macclesſield. 2. Wms.'s 


LY 


75 


nn Te OR” \? 4 % 


THancery. 

a. A copybelder fer life, where there vas a awidew's eflate by cuſ- 
tem, agrees to fe 1 his eftate, and enters ints bond, that the purchafor 
Aal enjoy. The z, was brought by the ourclialos againſt the 
"avidewv, to bind her by this agreement, but the court diſmiſſed the 
bill, with colts; for if {us ch contracts for copyhouds ſhould be de- 
Goo all lords would be defrauded of their tines, &c. 2 Vern: 

3. Pl. 56. Paſch. 1688. Muſgrave v. Daſhwood. 


(XJ) In what Caſes one may ſue in a Court of 
Equity, where he hath Remedy af Common Law. 


[I. JF a nan, fer & good confideration, promiſes to another to make 

to him @ /eaſe of certai 1 land, and does not perform it, he 
| ſhall not fue upon this promi. 2 in a court of equity, becauſe he 
may have- an 3 bon upon the caſe at common law, although in 
this he ſhall recover damages (*) only, and not the leaſe ittelf, 
whereas in a court of equity he ſhould be compelled to make the 
eſtate according to the promiſe. Paich. 14 Jac. B. R. between 
BROMAGE AND JENNYNG reſolved, and prohibition granted accor- 
dingly to the marches of Wales.] 


2 


See tit. Ple⸗ 
and Demur- 
rH) 
See tit. De- 

murrer. 
Noll. Rep. 
368. pl. 21. 
S. C. and it 
being urged 
—— — 
* Fol. 381. 
— —— 
that this was 
uſually done 
in charcery, 
Coke, Dod- 
deridge, and 


Haughton replied, that without doubt a court of equity ought net to do fo, for then to what purpoſe Þ is 
the actian upon the caſe and covenant ? and Coke 1aid, that this will ſubvert the intent of the cove- 
nantor, when he intends to have it at his election, either to Joſe the damages, or to make the leaie, 


whereas here they would compel him to make the leaſe ag ainſt his will ; 


and ſo it is if a man be bound 


in a bond to infeoff another, he cannot be compelled to male a feo Oe; and by Doderidge, if a 
d:cree be made that he ſhould make n leate, and he will not do t, there is no cther remedy but to 


impriſon his body, 
reaſon of the ule, and a prohibition was granted accordingly. 
court of reque. ts, and it was urged that it is the ordin ary conſe in a court of equity 
ſaid, that though it be fo in the court of chancery, yet it hall not be ſuflered in tl. 
Lat. 172. Mich. 2 Car. Molineux's calc. f 


2. If B. ſues D. in the court of marches of Wales by Englith 
bill, for that whereas A. /ea/ed to B. certain lands jor gears re- 
fer __ rent ; the * e entered into an 6 gut of. 1029/4, for the poy- 
ment of the rent ek 18 me leaſe 5 and alter B. alſigned tlie term 
40 D. wh? £romifed B. % ſave him harmleſs from the ſaid abligatian 
of rt091]. agau it A. end 15 fa; the future rent as it mould become e 
due, a prohibition lics, becauſe in this cafe nothing is to be re- 
covered but only damag es; ſo that this is merely but an action 
upon the caſe, and the fald court cannot hold plea by Engliſh bill 
in actions upon the caſe where tl c damages exceed gol. F. 18 
Car. B. R. between BLUNT axd HRuIixNG, per curiam, a prolii- 
bition granted.) | | 

[Z. If a conveyance of land be made ⁊vith a power of revocation, 
and a queſtion is made in (xn cery anon a. ſuit there, whether there 
was a revication or nit; this 1th all not be tried there, but ought 79 
be diſmiſſed to be tried at cmmon lazu. Hob. Reports, 274. between 
MaxwerING & DENNIS refolved.] 


maſter of the rolls and L. Hobart himſelf, that this cauſe was not fit for chancery but 


and the ferjeant who moved it, confeſſed that he a F it againſt his conſcience by 
So were a lice ſuit was in the 


but Jones J. 


e Court of requeſts. 


+ {409 ] 


Hob. 207, 
203. pl. 2 55. 
S. C. and 
ſays it was 
reſolved by 
Ld. K. Ba- 
con, and the 
for the com- 


mon law, unleds all cauſes that were ulable naturally by te common law, and by jury, thou'd be made 
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Bult. 216. 
cites 8. C. 
accordingly. 


Chancery. 


examinable and determinable in chancery per teſtes, which were to confound juriſdictions and make 
common law and all the courſe theicor needleſs, and a handmaid to (bantery; and fo at length the 


cauſe was abſolutely ditmiiled. | 


4. Subpœna in chancery by W. & B. 7 anſaver of ceriain goods 
and chattels to the value, Fe. which J. B. forfeited to the king, by 
reaſon that he abus attainted of treafen, and which came to the hands 
of the defendant, and which the king gave to the plaintiff by his letters 
patents, &c. and the defendant demanded judgment of the ſubpoena ; 
for the plaintiff may upon this matter have detinue at the common law, 
and then he ſhall not ſue in chancery by ſubpœna; for ſubpœna 
does not lie but where he has no remedy at the common law, and 
then when the common law fails, he ſhall have ſubpoena in chan- 
cery; and per cur. the ſubpoena lics well, by which he defendant 
vas commanded to make inventory of all the goods which he had of the 
ſaid J. B. by the next day, or elſe he ſhould be committed to the 
Fleet. Br. Conſcience, pl. 6. cites 39 H. 6. 26. 

5. A. made a deed of ferffment to his own uſe to B. but gave 
no livery of ſeiſin. A. dies. C. his heir brings a ſubpoena again 
B. but by Morton, maiter of the rolls, C. was denied help here, 
becauſe B. had nothing in the land; and zf he abate, there is re- 
medy at common law againſt him. Cary's Rep. 21. cites 18 Ed. 
4.13. 

1 6 In treſpaſs in B. R. the d-ferdant was found guilty to the da- 
mage , 20 l. and the defendant obtained infunctian in the chancery 
to the plaintiff, t he ſhould not proceed to the judgment ſubpœna 
100 J. Huſſey and Fairfax juſtices ſaid, if you pray judgment, 


we will give judgment; and where the party is injoined, his at- 


torney may pray judgment, and if the attorney be injoined, then 
the party may pray it, and 100 J. ig not leviable by the law, and as 
to the impriſonment in the Fleet, if the chancellor puts you there, 
then we at your complaint will ſend for you by habeas corpus, 
and deliver you. Br. Confcience, pl. 16. cites 22 E. 4. 37. 

7. The defendant refuſed to anſwer the receipt of rent and de- 
murred, for that the plaintiff may. have remedy by law for the 
ſame; therefore ordered a ſubpœna to be awarded to make direct 
anſwer, Cary's Rep. 101. cites 20 Eliz. Dixe and Cantrell v. 


Lintoft. 


8. Upon the hearing of the cauſe, it appeared, that the ſuit 


was to be relicved of a promiſe made by the defendant to the 
plaintiff, 7 ſurrender a leaſe upon payment of 109 marks by the 
plaintiff unto him, and for that the matter is meet for the com- 
mon law, therefore diſmiſſed. Cary's Rep. 135. cites 22 Eliz. 
Grevill v. Bowker. 

9. When any ile of freehold, er other matter determinable by 
the common law, comes incidently in queſtion in this court, the ſame 
cannot be decided in chancery, but ought to be referred to the trial 
of the common law, where the party grizved may be relieved by 
error, attaint, or by action of higher nature. 4 Inft. 85. 

10. In a ſuit in the marches of Wales, the gueflion was, whether 


by a proviſo in an indenture to lead the uſes of a fine to make leaſes for 
| : 2i 


hw BoÞ a rr 
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21 Je, or 3 Ji. Ves, 8 leaſe made Was pur! ant to that power; and —but the 


a prohibition was e becauſe this is a matter determinable 
at common law, and that court ouglit not to intermeddle with 


it. Ca © pl. Paſch. 12 lac. R. Fox v. Prick- 


wood. 


15 Hill. 14 & 16 Car. 2. The Lord Marquis of Arftrim v. the Duke of Buckingham. 


2 Freem. Rep. 168, pl. 214. 8. C. in totidem verbis. 


—— 


11. A thing which may be tried by a jury at commun law, is not 
triable in chancery; for in the firit cafe, if they give not their 
verdict - according to their evidence, an attaint lieth; but in the 
other there is no remedy. Sear: 93. pl. 156 Hill. 16 Car. 
Anon. | 

12. Bill for an account of money collected by authority of 
commilhoners of /exvers diſmiſſed; for the commiſſioners are to 
take the account, and not the chancery; per Finch K. Chan. 
Caſes, 3 22 Car. 2. Anon. 

13. Bill by the heir to be relieved againſt a judgment againſt 
his ancgſtar. The judgment creditor leds that he had brought a 
ſci. fa. againſt the now plaintift, who pleaded that he had no aſ- 
ſets by deſcent, and therefore needs no rehef of. this court, and 
that this bill tends to the falſifying his plea at law to the ſaid ſci. 
ta. which plea the court allowed. Fin. Rep. 69. Hill. 25 Car. 2. 
Rives v. Richards. 

14. It was objected that where a man has a title at law, he ought 
to purſue his legal remedy, and {hall not have a decree in equity, 
but that is not always ſo, and the daily practice in this court in 
many cafes is otherwiſe; as where a crediton by band or the like, 
brings his bill for a diſcovery of afjets, and having proved ailets 
here, he ſhall have a decree tor his debt, and not be put to pro- 
ſecute at law for the ſame, and in many ſuch like cafes the court 
never ſends the plaintiff to law where the titte appears for him ; 
Arg. Vern. R. 429. Hill. 1686. in caſe of the Earl of Kildare 
v. Sir Maurice Euſtace. 

15. Chancery never decreed a ſuit when it might decree @ re- 
redy, as in the caic of a deviſe of land, or where a bond is taken 
in truſt and the truſtee refutes to let is name be made uſe of, 
the court will decree the duty and not an action to be brought in 
the truſtee's name; Arg. Vern. R. 438. Hill. 1686, in caſe of 
the Kar] of Kildare v. Sir Maurice Euſtace. 

16. Bill againft executor for a debt due by defendant's teftator, and 
fecured by a bill of ſale of goods; executor denied he knew or 
believed there was any ſuch debt, and though the deb? aut proved 
in chancery, yet plaintiff was ſent to law to recover his debt; but 


the bill retained till after the trial had, and 3f plaintiff ered 


at law, then he might re/ort hack for account of affets. 2 Vern. 192. 
oy 17 74. Mich. 1690. Gorray v. Uſtwick. 

Alan, ford engaged ts A. by fimple contract to pay him 10. 
* 8 ing his fon, &œ. and A. br zught a bill in chancery tor thus 
iol. /uggefling that the avreenent was not in writing, and that the 


witneſſes who could prove it awere either dead or beyond fra. The 
defendant 


court of 
Chancery 
Will deter- 
mine ſuch 
point, See 
Chan. Cates, 
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defendant Aſton pleaded that the agreement was made in the pre- 
fence of W. R. now living in Holland, and traverſed the reſt of the 
ſuggeſtion ; and this being over-ruled in chancery, Aſton now 


moved for a prohibition, becauſe this is no more than an indebi- 


tatus aſſumpſit at common law; and if this proceeding ſhould be 
allowed, it would be to the ſubverſion of the whole frame of the 
common law; beſides, the granting a prohibition would prevent 


the claſhing of juriſdictions, and there are ſeveral precedents in 


the Regiſter of prohibitions, ne ſequatur ſub ſuo periculo. The 


court appointed to hear counſel on both fides, but the cauſe 


was agreed. 3 Salk. 82, 83. pl. 2. Paſch. 8 W. 3. Aſton v. 


Adams. | 
18. If J. S. a :intrefs brings her bill to have an account of the 


real and perſonal eſtate of her late þu/band, and to have ſatisfac- 


tion thereout for a defect of value of her jointure-lands, which 
he had covenanted to be and to continue of ſuch value; and the de- 
fendant. inſiſts that this is a covenant which Hundt only in da- 
mages, and properly determinable at law ; though it be admitted 
that a court 4 equity cannot regularly aſſeſs damages, yet in this cafe 
a 10 in chancery may properly ingqure into the value and defect 
of the lands, and report it to the court, which may decree fuch 
defect to be made good, or fend it to be tried at law upon a 
quantum damnificat'9>o Abr. Equ. Caſes, 18. pl. 7. Mich. 1699. 


Hedges v. Everard. 
19. Where a bill was brought for dwer inter al' the bill was 


diſmiſſed as to that, becauſe ſhe had her remedy at law. 3 Chan. 


Rep. 162. Paſch. 75 Ann. Wallis v. Everard. 

20. Where one recovered in a trover agninſf a ſervant of the 
African company, equity would not reheve, becauſe the plaintiff 
in equity might at law have defended himſelf, Chan. Prec. 221. 
pl. 180. Trin. 1703. Langdon v. the African company. 

21. Breach of covenants is triable at law; for a court of equity 
cannot ſettle damages. MS. Tab. March 17, 1719. Stafford v. 
the Mayor of London. | | 

22. 'The maſter of the rolls ſaid, he agreed that the court 
ought to be very tender how they help any defendant after a 
trial at law, in a matter where ſuch defendant had an opportu- 


nity to defend himſelf; but yet it will in ſome caſes, - as if the 


plaintiff at law recovers a delt, and the defendant afterwards finds 
4 receipt under the plaintiff 's own hand for the very money in queſ- 
tion, Here the plaintiff recovered by verdict againſt conſcience, 
and though the reccipt were in the defendant's own cuſtody, yet 


not being then appriſed of it, he ſeems intitled to the aid of 


equity, it being againſt conſcience that the plaintiff ſhould be 
twice paid. 2 Wms.'s Rep. 425, 426. Mich. 1727. in caſe of 
the Counteſs of Gainſborough v. Giltord. _ . 
23. So if the plaintiff's own bat appeared io be craſſed, and 1h 
money paid before the action brought. Ibid. 426. | 


Chancery. 


(EE, At what Time a Man may be relieved there. 
[ After Judgment, &c.] 


IF a man brings an action of dest upon an obligation in B. 
and after the defendant exhibits a bill in a court of equity, 
ſhexoing good matter of equity, and after the plaintiff recovers in 
bank, “ and there by agreement of the parties, and mediation of the 
court according to the equity of the cauſe, 7he plaintiff takes a 
certain ſum of the defendant in di iſe Large of the debt, damages „ aud coſts, 
if the defendant proceeds after in the court of equity to have relief 
there, a prohibition ſhall be granted, becauſe the matter is now 
ended in an equitable courſe by the agreement of the defendant 
himſelf. A probibition was granted to the council of the marches, 
between GRUBB AND OLIVER, in this place; and Trin. 15 Jac. 
B. R. a procedendo was prayed, and per curiam denied for the 
cauſe aforetaid. ] 
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(2. A cauſe ſhall not be examined upon equity in the court of After a 
requeſts, chancery, or other court of equity, after judgment at the * 267 "a 
commen law. Hill. 11 Jac. B. R. a prohibition granted. M. the plaintiff, 
12 Jac. B. R. GLaxFiELD's casE, per curiam. 13 Jac, in which the 
B. R. between DR. GOUCE and Woop. Paſch. 14 Jac. B. R. on 83 
SKIPWITH'S CASE, a prohibition granted to the requeſts. Paſch. plaintiff ſold 
7 Jac. B. adjuilged, and a prohibition granted. to the council of to C. the 
marches. N. 7 Jac. B. CurTr1s's casE, adjudged, and a pro- 3 
hi bitten granted to the council of Lork. J gold with a 

diamond, 


ne it to be a good diamond, whereas it was only a topaz, and ſo C. was deceived, it being {old to 
him for 4601. whereas it was worth but 20 l. C. gave a bond to one H. for 600 l. in truſt for G. 
and G. brought an action in H. 's name, and had judgment by confeſſion of C but C. afterwards find- 
ing the cheat, preferred his bill in chance:y, and brought a writ of error to reverſe this judgment, but 
the judgment was affirmed ; but afterwards, upon an hearing in chancery, it was decreed that G. take 
his jewel again, and 100 l. and that G. ſhould procure H. to releaſe and acknowledge latisfaction ; and 
tor not performing this decree G. was impriſoned. But upon a habeas corpus brought in B. R. the 
court firſt let him to bail, and the next term diſcharged him; for that this decree and impriſonment, as 
Coke Ch. J. ſaid, was againſt law, being after a judgment at the common law. Cro. J. 343. pl. 11s 
Patch. 12 JaC. B. R. Courtney v. Glanvill. Roll. Rep. 111. pl. 54. Glanfield v. Courtney, 
S, C. and G. was diſcharged by conſent of the whole court. 2 Bulſt. 301. S. C. Coke Ch. J. 
lid, they would always protect the law of the land; and G. was bailed by the court of B. R. but was 
preſently afrer his delivery taken again, and committed to the Fleet by the Ld. Chancellor, and after- 
wards was bailed again by B. R. Mo. $38. pl. 1131. Glanvill's caſe, 8. . and that B. R. 
bailed G. a 2d time.“ S. C. cited Mod. 60. 


[3- If A. be the king's farmer of a warren, but the inheritance 
is in the king, and . bri ings an action of !r-ſþpaſs it A. in 
B. R. and has a verdict in point, and judgment accordingly that there 
is net any warren ; it ſeems that this ſhall not bind %e Ling, but 


that he may ſue after in a court of equity; for this was but a 
perſonal action, and binds not the king at common law, and there- 
fore he is at large, as if no ſuch thing had been done. 

Contra M. 12 Jac, B. R. between WRICIIT AND FowLER, per 


C4. If 


curiam. ] 
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Roll. Rep. [g. If C. and F. bring a prælibitian in B. R. againfl V. and upon 
a demurrer there a canſiallatian is granted, and after the king and 
B. R. the toe aid C. and J. ſue in the dutchy-court, pretending matter cf 
S, C. dar equity of diicharge, and that the ſaid M. clainss the tithes by the 
eie of the king, which they pretend te be wid, a prohibition 
dhail be granted, becauſe this is after judgment here in B. R. 
S. P. does and alfa no matter of equity appears. M. 13 Jac. B. R. between 
val 54.5 Coarrs AxD Six HENRY WARNER, reſolved, and a prohibition 
54 pa cranted,] | | 

dat no court of equity can meddie after a judgment, and the prohibition was granted by the 
To — elt. 120 Was v. Suckerman and Coates, 8. C. and a prohibition granted 


5. In guare impedit by an abbot the defendant canſeſed the action, 
by which judgment was given, et quod ceſſet executio till the cowin 
be inquired. Br. Colluſion, &c. pl. 1. cites 18 H. 8. 6. 
6. The defendant, notwithſtanding an urn delivered unto 
him, get a fudgment upon an action of debt in the common pleas, 
f 404 ] and it was decreed upon the hearing of the cauſe, that the defend— 
ant ſhall, within 14 days next after the decree, reſort to the record 
in the common pleas, whereupon the ſaid judgment is entered, 
and thereto confe/s of record a full ſutisfaftion of the ſaid judg- 
ment. Cary's Rep. 64. cites 2 Eliz. fol. 126. Colverwell v. 
Bongey. | 
N relief 7. Fudgment and execution was had at, law, the plaintiff. pre- 
ee ferred his bill to be relieved ; but diſmied, and had no relief. 
266. cites Toth. 265. cites Farrington v. Wolwich, 12 El. fo. 118. Bolt v. 


Trin. 17 Reignolds, the like 12 El. fo. 129. 

90g. Huet v. Hurſton. It vas ſaid by the court, that when j«dement is given in this cour* 
againft another, and executicn upon it, and the ſocriff levies rhe money, the Ld. Keeper cannot order 
that the money ſhall ſtay in the ſheriff s hands, or order that the plaintiiF ſhall not cali for it; for not- 
withſtanding iuch order, hz may call for it, Mar. 54. pl. 8 1. Mich. 15 Car. Anon. 


8. Debt upon a fingle bill ſatisfied, and the bill not delivered was 

ſued, and execution gotten, and yet retained in chancery, notwith- 

ſtanding a motion to be diſmiſſed, becauſe er judgment and exe- 

cuticn ; for it was ſaid the judgment and execution may ſtand, and 

this ſuit for that he formerly paid. Cary's Rep. 106. cites 21 & 
a 22 Eliz. Owen v. Jones. 

9. A bill to be relieved upon lend after judgment and execution, 
and becauſe no material matter alledged for maintenance thereot, 
therefore diſmiſſed. Cary's Rep. 108. cites 21 & 22 Eliz. Adams 
v. Doddeſworth. | | 

10. Executrix brought an iadebitatus nfſumpfit againſt the de- 
fendant, as executor, upon a promiſe of his te/lator, and had a verdic! 
and judgment in B. R. which was reverſed for error in the exchequer- 
chamber, and afterwards the widow exhibited a bill in chancery, 
ſuggeſting all this matter, and prayed to be relieved. The de— 
fendant demurred to the bill, but the demurrer was over-ruled, 
for the lord keeper made no difference, where the party comes 
into chancery either after the reverſal, or before any ſuit com- 
menced at law,; and faid, that by advice of all the judges, 5 ap 

| allowe« 


Cizancerp, | 40+ 
allowed bills for debts againit executors without ſpeciaity, with 
an averment that tlicy 15 d aſlets, but ſaid he would confer with 
the judges. Moor 556. pl. 755. Trin. , Maſters x; 
Burde & al. | h 
11. One Knight acknowledged a ſiatul? to the defendant and 
another, nat ts alien ar wwaſic Hir land, and afterwards leaſed it to 
the Plaintiff, the {tatute being 2 Ps in consideration of 
marriage, and now, by rcaion of the leaſe fo made, the defenc dant, 
being the ſurvixor, conuſee extends tho ſtatute; yet ordered, in 
reſpect the leaſe is ns 2wajze, the conuſee not to receive any benefit 
by the faid tatute. Toth. 275. cites 37 E I A; to. 655: 
Mathe uv. Welt and others. 
12. The geen granted a leaſe of lands to T. rendering rent, and See the ttea- 
fer non-payment to be void, then ſhe fold the reverſuon ta Sir A F.,. 3 
who, becauſe the rent had been armer eve; al years before, though (6: 1 
then paitl, entered, and avomled the leaſe, it being 20 deed o limitation, the Court of 
and void without office; and aftcrwards T. ex ckibited his bal 1:1 8 3 
chancery, ſetting nd, that at the time of non-payment of rent, ,1:mhwd ar 
which was 9 Eliz. he ſent it by Ins ſervant, who was robbed, 1 ; 
which, when he knew, he paid it immediately the day after to the Ce Reb. 
queen, who accepted theresf, and he continued the payment till 30 Eliz. whore this 
when the reverſion was ſold te Sir M. F. and ſo prayed to be caſe is com- 
relieved. The defendant, Sir M., Ne the proceedings againſt 7: 
the plaintiff at common law, and the jude ms obtiined againſt 
. and it was reſolved by all the judges of England, that if 
the complainant had exhibited his bill before judgment was had 
againſt him at law, he might have been relicved, but now he 
came too late; therefore Sir M. F. who was committed for not 
performing the decree, being brought up by habeas corpus, was [405 
diſcharged; cited by Coke Ch. J. Cro. J. 344. as Mich. 39 & 40 
1 Sir Moile Finch v. Throgmorton. | 
The defendant had execution and judgment wp 749 
recognis Zances and a Paiute, amounting to Zool. but in reſpect it 
was a ſleeping ſtatute, the court ordered the obligor to be diſcharged 
out of execution, and the plaintiff's Wr on of the 3 to be 


EE „1 N 


delivered. Toth. 267. cites 5 Jac. I. A. fo. 319. Gayner v. 
Lucas. 
14. Judgment againſt the defendant in debt, upon the ftatute of 22 14 
13 Eliz. againſt uſury, and day given to move in arreſt of judgment; 0 et = 
—— \ a+ \ » 


m thc mean time he exhibired his bill in chancery, ad procure d cs i 
an injunction to ſtay judgment and execution, notwithſtanding much to be 


which, the court granted both; for the ſtat. 27 Ed. 3. cap. I. 4 and a: 3 
4 H. 4... expretsly enjoin, that after judg: ment given the wou'd bring 
parties ouplit to be quiet, and ſubmit to it, and ſuch Judgment an informa- 
ought not to be voided but by error or attaint. G 35 pl. 4. 
Hill. 11 Jac. B. R. Heath v. Ridley. races in f ch 
caſes againſt 


the party procuring ſuch injunRions after judgment at common Jaw; for be it in plea real or peiſunal, 
after judgment given, the party ought to be quiet and to ſubmit to it. 
15. 2 1 6 WAs brought 11 B. . by a a tenant of Gutch * lands, 
and j jude ment avant him. After words he brought an Ang.iſb bill 
11g 277 
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Chancery. 


in the dutchy court, whereupon B. R. granted a prohibition. And 
Coke Ch. J. faid, that if any Englith court holds plea of a thing 
whereot judgment is given at common law, a prohibition lies upon 
the ſtatutes of 27 E. 3. cap. 1. and 4 H. 4. cap. 23. Mo. 836. 
pl. 1129. Mich. 12 Jac. Wright's caſe. 

16. A bill to be relieved upon an action of the caſe upon an 
accompt, after a verdict, judgment, and execution at Jaw was 
referred again ts laxv, becauſe a verdict paſſed upon the oath of one 
Vintrer, who was thought not to have dealt fairly at the trial, and 
after the cauſe referred to this court for equity. Toth. 87. cites 
Hill. 15 Car. Mallery v. Vintner. | 

17. It was agreed, that a court of equity cannot meddle with a 
caute after it hath received a lawful trial and judgment at the 
common law, although the judgment be ſurreptitious, Mar. 83. pl. 
138. Paſch. 17 Car. B. R. Thompſon v. Hollingſworth. 

So ater er- 18. Plea and demurrer to a bill, it being after verdict, judg- 
. ment and execution at lazu was allowed, though the action at law 
ri gferrer. Was for money won by gaming. Ch. R. 243. 15 Car. 2. Hunby v. 


Ch. R. 248. Johnſon. 
16 Car. 2. 

Sewell v. Frceſton. 
nizance, which plaintiff could nu prove at the trial. 
ter the trig. Chan. Caſes 65. cites Payton v. Humfteyes. 


Chan. Caſes 65. S. C. the ſuggeſtion being of matter: in deſerdant's ceg- 
Bill has been allowed for matter d:f. overed 


For a matter 19. Bill after verdiF in an action on the caſe, ſugge/*ing a matter 
ene . in defendant's knowledge, which plaintiff could not prove at the trial. 
tn ain It was referred to precedents. 3 Ch. R. 17. Anon. 

had been brought. Ibid. cited as the caſe of Peyton v. Humphreys, | 


20. An action of rover for bonds cancelled by defendant at lanv, 
and now defendant at law brings a bill to be relieved after trial and 
judgment, becauſe the penalties of ſome were recovered, and others 
were paid. Defendant here pleads the verdict and judgment, and 
the plea was allowed; and Bridgman K. confirmed the ſame, 


only ordered, that defendants muſt anſaver, whether they know what 


the jury gave their verdifts upon, whether the penalties or monies 

paid ? and no further proceedings to be if they do not know 

406] and conſent; but afterwards, Dec. 13, 1670, 22 Car. 2. it 
was ordered by Archer J. that the laſt order be diſcharged, 

and the plaintiffs may reply. 3 Ch. R. 54. 22 Car. 2. 


Rawlins v. Rawlins. : 


21. Aſter two verdicts in ejetment, whether the fines of copy- 
holders were certain or arbitrary, the court would not relieve the. 


plaintiff other than for the preſervation of witneſſes. 2 Ch. R. 76. 
24 Car. 2. Smith v. Sallett. h 


22. A verdict at law as 79 the value of a portion given in marriage 


was pleaded and allowed. 2 Chan. Caſes, 250. Hill. 30 & 31 
Car. 2. Shuter v. Gilliard. | | 

23. A verdict and other unjuſt proccedings in an inferior court 
were fect aſide, and the plaintiff in that court ordered to pay all 


the coſts there and here. Fin. R. 472. Mich. 32 Car. 2. Vaux v. 


Shelly and Thompſon. 12 855 
=. EY 24. After 


Chancery, 


24. After a recovery at law the defendant brings a bill, 
and ſuggeits that n.oney was paid in part of the goods, but 
the receipts laſi, and therefore prays a diſcovery. The defend- 
ant here demurred, and it was allowed, becauſe after a verdict. 
Vern. 176. Tr, 1683. Barbone v. Brent. 

25. A bill was brought to be relieved againſt an apparent 
fraud; but after long debate was di/mifed, and principally be- 

auſe the plaintiff did not apply to this court till after verdict 
and judgment. 2 Chan. Caſes, 95. 98. Paeh 34 Car. 2: 
Lee v. Boles. | | 

25, Exccutor ſent a letter to a creditor of the teſtator's, own- 
ing a mortgage to teltator for 300 J. Ihe creditor afterwards 
brought debt on bond againſt . the executor, Who directed his 
attorney to plead ſpecially riens ultra to fatisfy debts of a higher 
natur:; but he by miſtake pleaded generally plene adi. The 
execut is letter, owning the mortgage for Zool. was produced, on 
which ei and judgment pro quer. The executor brings his 
bill, and proves that there were 2 prior mortgages on the fame 
eſtate, which before were unknown to him, fo that the mort- 
gage to the teſtator 2vas worth nothing, and was relicved, and in- 
junction granted to itay proceedings at law, per the lords com- 
miiſioners. 2 Vern. 146. Trin. 1690. Robinſon v. Bell. 

27. Captain f a man of war took the defendant's ſhip at ſea, 
being an interlaper, out of the limits of the Eaſt-India company's 
charter. She was condemned in the admiralty, and ſhip and 
goods delivered over to the king's uſe. The defendant, who was 
the owner and freighter of the thip, brought trover and recovered 

zool. damages. The plaintiff brings a bull to be relieved againſt 
this judgment. The defendant pleaded the judgment, and the 
plea difallowed, and injunction till hearing, per lords commiſ- 
ſioners. 2 Vern. 455. Trin. 1690. Tyrrell v. Beake.. 

28. Relief after judgment in et, becauſe of fraud by con- 
frrufim in the ſettlement in jointure engroſſed by tenant in tail in 
remainder. Chan. Prec. 35. Mich. 1691. Raw v. Potts. 

29. A bend pro eaframentoa & favore, if reduced to a judgment, 
is not avoidable at law, nor ever relievable here; per Ld. Wright. 
Chan. Prec. 200. Trin. 1702. in the cafe of Ive v. Aſh. 

30. A verdict in rover was directed to be given for the defend- 
ant, the /ale of the goods to the plaintiff being proved fraudilent ; 
but for want of the defendant's proving a. copy of the pudgment, by 
which he, as bailiſt, took them in execution, the jury, by an 
after direction for that reaſon, only found for the plaintiff; 
On a bill by defendant at law, ſetting forth this matter, he 
was relieved, and the plaintiff at law decreed to pay colts, 
and a perpetual injunction granted againſt the judgment. Chan. 
Prec. 233. Trin. 1704. Kent v. Bridgman. 

31. Bill to be relieved againſt a forfeiture for non-payment 
of rent, by a tenant at a rack-rent, after a recovery in Cect- 
ment. It was inſiſted for the defendant, that the rule for re- 
lief in equity againſt forfeitures of this kind did not extend 
to a ſenaut at a rack-rent, where the rent mult be ſuppoſed 

113 equal 


406 


2 Vern. 239. 
pi. 24. 
Raw v. 

Pole, S. C. 
and affirmed 
in Dom. 
Proc. 
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Chancery. 


equal to the value of the land, and therefore not in the na- 
ture of a penalty to avoid the leaſe at law upon non-payment 
of rent, by virtue of a clauſe of re- entry; that the rule ex- 
tends on ly to beneficial leaſes where fines have been paid, or 
great ſums laid out in improvements, &c. where the tenant is 
a fort of a purchaſor of part of the intereſt in the term. In 
thoſe and the like caſes the clauſe of re-entry is in nature 
of a penalty, and therefore relievable in a court of equity, 


upon making 10 dis faction to the injured party, and payment 


of coſts. b- ſides, the plaintiff here might have ſtaid proceed- 
ings upon the ejectment, upon payment of the arrears of rent, 
and fo might kave been relieved at law, and therefore after 
trial and judgment _ not to have come here, when he 
might have ad the ſame remedy at law. Fer King C. I 
do not like giving 1 here in theſe caſes after a judgment 
at law; but the precedents arc too ſtrong for me; and de- 
creed, upon payment of the rent and coſts at law and in 
equity, the defendant to make a new leaſe for the remainder 
of the tern to the plaintiff; but ordered a covenant to be in- 
ſerted for the tenant to repair during the term, though no 
ſuch covenant was in the former leaſe. MS. Rep. "Mich, 
12 Geo. in Canc. Taylor v. Knight. 


(Z) Chancery and Courts of Equity. Decree re- 
1 85 In what Caſes it may be. 


LT. FF in chancery a decree be againſt a ſtlatute, as the caſe was 
againſt the ſtatute of wills, by which the common law 15 


affirmed, that where the land is held in capite one third part 


ſhall be ſuſfered to deſcend to EM heir, and the father deviſes all 
for payment of debts, which is void for a third part, and the 
chancery confirms it for this third part by a decree, and this mat- 
ter appears within the d:cree, this decree may be re-examined and 
reverſed, becauſe it is againſt the ſtatute, and ſo the chancery 
la kw. Tr. 15 Ja. in cancellaria, between RoswELI. AND 
EvEkr, adjudged upon a demurrer, per Bacon the lord keeper 3 
and after M. 16 Jac. the decree reverſed accordingly by tbe ad- 
vice of Juſtice Dodderidge and Juſtice Hutton, afſiſtants to the 
court.) 

(2. So if the chancellor errs in a decree in a matter of law, and 
It appears within the decree, as if the chancellor makes a decree 
upon the law upon his own opinion, againſt the opinion of the 


like point in judges, this decree may be reviewed for this error in law. Trin. 


the caſe of 
Arden v. 
Darcy, 
Tin. 7 Jac. 
in the ex- 
chie quer. 


15 Jac. in cancgllaria, in Su GEORGE REYNEL's CasF, adjudged 
upon a demurrer by Bacon, the lord keeper. Fr. Jac. in ca- 
mera ſcaccarii. Per curiam, this bill of review is in nature of 
a writ of error. * 27 II. 8. 15. there was a matter of law, and 
adjudged that it might be reverſed therc.} 

3. But 


- 


Chancery. 


3. But if the chancellor errs in his decree p39 a matter in fact 
this decree is final, and caunct be reviewed, becauſe 2 cannzi 73 
{5 a new examinatizn of witneſſes now; for after publication this 
cannot be done. Tr. 15 Jac. in cancellaria, this was ſo held by 
the lord keeper in the ſaid cate. Tr. 8 Jac. between, ARDEM 
AND Darcy, per curiam. ] | 

L. So of the chancellor errs in his conſcience upon a matten of fact 
prove d before him, there may be a review upon this matter, becauſe 
there needs no new examinatin ; but this may be reviewed upon 
the old depolitions, and this is ufual.] 


fact whereon the court gave judgment were miſtaken, yet there is no ground of a bil! of 


the fact in this cate mutt be admitted true, and the decree is matter of record, 
the record ; but in miltaking the fact, the proper courte had been to have gotten the 
betore the decree had been ſigned and inrolled. 2 Freem. Rep. 183. 
Combes v. Proud. Chan. Caſes, 54, 55. S. C. and in much the ſame words 
Caſes, 105, 106. Paſch. 20 Car. S. P. Haynes v. Harriſon. — 2 Keb. 279. 


* 
il 142 


and can be tried only 
cauſe re-hrart 
pl. 251. 16 June, 16 Car. 2. 
1 —— Chan. 


pl. 46. 
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On a bill of 
review the 
caut: of re- 
Vi. wv me ft 
ariſe and aþ- 
pear upon the 
cal? as ſtated 
G ec cy 
and the fat 
muſt be ad- 
mitted as 
there tated, 
ang that 
though the 
review, but 
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Mich. 


19 


Car. 2. Harriſon v. Haynes, S. C. that by Ld. Kceper Bridgman, a decretal order not inrolled, can- 


not on allegation of matter of fact omitted be ſtayed, but the party muſt have a 
matter of fact be omitted, this is caule to appeal to the houſe of lords. 


5. No bill of review admitted 97 new matter. Ca Iry's Rep. 82. 
cites 3 Jac. Lovegrace v. Webb. 

If a decree be made by comnillionens upon the flatute of 43 
Fs. 7 cap. 4. of charitable uſes, and exceptions put in againſt it in 
chancery, and there heard, examined, and confirmed in part, and al- 
tered in part, it was ee that it cannot upon a bill of review 
be further examined; for it takes its authority by the act, Which 
mentions but one examination, and is not to be reſembled to the 
caſe where a decree is made by the chancellor by his ordinary 
authority. Cro. C. 4o. pl. 2. Mich. 2 Car. between Windſor 
and the Inhabitants of Farnham. 

7. After a decree made in point of right, any matter that 
might have been pleaded in abatement is not ſuch an errzr as to 
ground a bill of review. N. Ch. R. 86.. Lady Cranborne v. Dal. 
mahoy, 

8. Confiſſen ſulj 1 to a deerde | is no ground for a bill of re- 
view, ſaid to be a rule. Chan. Cates, 143. Hill. 15 & 16 Car. 
2. in caſe of Curteſs v. Smalridge. 


9. The wart of any evidence or matter Thich might have been ufed 2 


in the firſt casſe, an Fa F Thich the party had then bnowledee, is not 
any ground for a bill of reyiew ;- Arg, and feems admitted. Chan. 
Cafes, 43, 44. Hill. 15 & 16-Car. 2, in caſe of Curteſs v. Smal- 
ridge, 

10. Where a bil is to be relieved on a fad not in ſue, nor 
eppearing in the former cauſe, a bill ot review will not lie for it 
Arg. Chan. Caſes, 44. Hill. 15 & 16 Car. 2, in caſe of Read v. 
Hambey. | 

court on the body of this decree to alter it; 


Bills of review are allowed only on errors apparent in the record, ar on nero 


Atcices C. Edu. R. 184. Hill. 12 Geve 1. 
114 
* 


bill of review; but if 


Ibid. cites 
i5 Jac. Nu- 
digate v. 
Davis. 

Jo. 147. pl. 
5. S. C. te. 
ſolved ac- 
cordingly, 
on a refer 
ence out of 
Chancery. 


Chan. Rep. 
231. 14 Caps 
2. S. CE. 


2 Freem. 
Rep. 1 
pl. 239. 
S. C. & 
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4087 | Chancery. 


2 Oban. 11. Bill of review was demurred to, becauſe it ex4ivited nes 
4 4 wal matter, whereas it was of defendant's knowledge at the time if 
plain the anſwer and hearing, though there was no proof then oi it, but 


wou's now it came to light afterwards. Ld. Keeper Bridgman in etfect dil- 


examine to à 1 
matter f miſſed the bill, but then gave time to ſearch precedents. 3 Chan. 


telder and Rep. 76, 77. en. 1672. Chambers v. Greenhill, 

re fuſal, | 

which he could not prove before the hearing, but now fince the decree ſigned and inrolled he can prove 
it. The court ordered prec cedents to be ſearched; and precedents being now pr Juced by the plaintiff, 
his lordihip declared that they ſermed of no weight to 9 plaintiff 's purpole, and diſmiſſed the bill of 
review.——} Chan. Rep. 76. favs, the cate of *Colt v. Dot was cited, where the deter dant ſet forth 
deed that mace a t. tie by anfwer, b but were afterwards loft and a decree again} them, but upon coming 


to light afterwards, the bul of review was admitted; but d. kre er laid, this caſe was not Ike the 
other. Vern. 417. arg. Citts Morgan's caſe, which upon a if of review „the plaintitt could not 
produce the deed, and ſo "wy at the hearing of making out his equity, ind though the dee. came af- 


tet a ards to his hands, which plainly made out the title, YeT it was adjudged to be a right Mi out a 
remedy, and the octenuant to ve witnout relief. 


12. This diifcrence was 3 by the chance!! lor, where a maller 


| in fact was particularly in i que before ie jormer hearing, though you 
[ 409 ] have new prog of that matter, upon that you ſhall wever have a 


bill of review. But where a new fad is allege d, that was not at 
the former hearing, there it may be a ground tor a bill of review. 
2 Freem. Rep. 31. pl. 35. 1677. Anon. 

13. The court would not make error by ronflen@icn, and where 
a decree is capable of being executed by the ordinary proceſs and 
forms of the court, and where. things come to be in ſack a {tate 
and condition; after a decree made, an orizinal bill 7s requ ſite, 
and a ſecond decree upon that, before the firtt decree can be ex- 
ecuted. In the firſt caſe, whatever the iniquity of the firſt de- 
cree be, yet till it be reverſed, the court is bound to afhit it with 
the utmoſt proceſs the courte of the court will bear; for in all 
this the conſcience of the preſent judge is not concerned, b-cauſe 
it is not his act, but rather his fufferance, that the act ot his 
predeceſſor ſhould have its due effect by ordinary forms; but 
where the common proceſs of the court will not ſerve, but a new 
bill and a new decrec is become neceſſary to have the execution 
of a former decree, which in itſelf is unjuſt, the court will not 


make it its own act by building on ill foundations, and charge his 


own conſcience with promoting an apparent injuſtice. 2 Ch. 
Rep. 127. 29 Car. 2. Lawrence v. Berncey. 

14. On a bill of review, the party. cannot afſizn for error that 
any of the matters decreed are contrary to the proofs 1 in the cauſe, 
but muſt thew ſome error in /aw appearing in the body of the 
decree, or rew matter diſcovered fince the decree made, and that 
not without leave of the court. Vern. 166. pl. 28 Paſch. 1683. 
Mellich v. Williams. 

E When a decree comes to be reverſed on a bill of review, it 

uzht to be cither, becauſe it was wrjuff in matter of law ariſing 
within the body of the decree, or for that the court wanted or 
exceeded its juri/diti;n; per North K. Vern. 292. in caſe of 
Fitton v. E. of Macclesfield. 

16. Bill of review for that on account ſettled by the maſter, whoſe 
report was decreed; the maiter had allowed mnteref upon iter * 

y 
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Chancery, 


by jumbling principal and intereſt together, and then allowing 
intereſt for the firſt total; directed to be examined and rectiſied as 
to the point, but the — 3 of the decree to ſtand. 2 Chan. Caſes, 
153. Mich. 35 Car. 2. Ld. Ranelagh v. Thornhill. 
7. Upon a bill of review no proofs are to be admitted, but 
ſuch as were in the original cauſe. N. Ch. R. 196. 1691. T ay= 


5 Wood. 
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8. borgetfulneſs ar 1 of parties under no 1 is 


MS. Tab. * 13 


no oon on for a bill of review. 
Ludlow v. Macartney. | 

19. Ought not to be brought but for manifeft errors appearing 
en the face of the decree, or for. new matters arijing ſince the decree, 
of which no advantage could have been taken without leave of the 
court to bri! ig ſuch bill upon new matters diſcovered. MS. 
Tab. March 1, 1726. Aſliton v. Smith. 

20. After a decree for payment of a ſum of money and a rent- 
charge out of a manor, and to charge the defendant with the rent 
and arrcars, who was no party to the grant of the rent-charge, A 
bill of review will ns lay, for that the char ge exceeds the valtie of 
the rent of the lands; for the value is no new matter, and it was 
not excepted to in the former ſuit, and thereiore now remedi- 
and it is like the cafe of an executor who cannt plead want of 


1719. 


leis; 


ajjots ntter the debt decreed. 3 Ch. R. 88. Trin. 1635. Countefs 


of Suttolk v. Harding. 


(Z. 2) Bill of Review. By and againſt whom. 


ILL of review will ze lie but againſt thoſe who were parties 
in the original bill, as where C. mortgaged lands to A. in 
fee, and covenanted and gave bond 10 pay the money, but did not. 
A. died, leaving G.'s wife his heir at law. G. and his wife brought a 
bill againſt C. or the money, or if not paid, then to foreclsſe him, and 
it was decreed accord ingly. C. upon diſcovering that A. had left 
an executer le whom A. had given the money, he brought a bill of 
review ag inſt G. and his wife before the time ordered for pay- 
ment by the decree, ſetting forth this matter, and prayed the di- 
rection of the court to whom he ſhould pay the money, and to 
have the bond delivered up. And this was all by an original bill, 
and not by a bill of review; the court held, that in this caſe a 
bill of review avould not lie, becauſe the executor wwas not party to the 
former bill. 3 Chan. Rep. 94. Hill. 1659. The Earl of Carliſle 
v. Goble & Ux', and other Executors of Andrews. 


2. Plaintiff has a decree, and afterwards brings a 6:/] of re- 
view Zo have more allowed him; defendant demurred, and inſiſted 
that a review lies only for him againſt whom the decree or dif- 
miſſion is; after a long debate the demurrer is over-ruled, Chan. 


Caſes, 53: Paſch. 16 Car. 2. Glover v. Porting ton. 
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N. Ch. R. 
52. S. C. in 
totidem ver- 
bis. 
2 Freem. 
Rep. 148. 
pl 193. 
Earl of Car- 
lifle v. : 
Globe, S. 
C. &.. 
accordingly, 
per CUr. em 
Vern. R. 
291. in 
caſe of Fit - 
ton v Earl 
of Maccles- 
field, 8. Pa 
Arg. 


Nelſ. Chan, 


S. P. and 
ſ-cms to be 
taken from 
Chan. Caſe;. 
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Chancery, 
3- A bill of review lies only for him 4 80110 auhom the dere g 
diſmiſion ir. 2 Freem. Rep. 183. pl. 252. 38 May, 16 Car. 2. 


Glover v. Portin igton & al. 

4. A deviſce cannot maintain a bill of review; being not in privity 
to the teſtator againſt whom the decree was. Chan. Caſes, 123, 
Hill. 20 & 21 . 2. Slingſby v. Hale. 

. A par is ſued, and 4 arc named to defend. A decree is 

ainſt them. Another pari/h:c:: er, W. ho is 5 party or privy, may 
have a bill of review, becauſe he is grieved by the decree; per 
Ld. Chancellor. Chan. Caſes, 272. Hil . 7 & 28 Car. 2. Brown 
v. Vermuden. 

6. Aſſgnee cannot in any caſe have > bill | of review. Arg. Vern, 
41. pl. 396. Mich. 1686. in the caſe of Barbone v. Searle. 


(Z. 3) Bill of Review. On what Terms. 


A Decree was obtained for a great ſum of money ; a bill of 
review was brought and new matter aſngned. The rule of 
court was pleaded, that the defendant ought firſt to pay the 
money before the bill ſhould be brought! into court. But upon 
giving good ſecurity for the moucy, the court diſpenſed with the 
rule. Chan. Caſes, 42. Hill. 14 Car. 2. Savit v. DaRRETY; and 
ſays, the lixe cafe between Basrox AND Birox, by ordcr of the 
houſe of pecrs about 1662. 

2. Per cur. In a bill of review all things are to be performed 
accerding lo the frriner decree, that de not extingu 5 the right ; 
otherwite the non-performance is a good plea in bar; as if 
- writings are to be brought inta court, or coſts paid, but not to 
ease the right, or make a convey ance, becauſe that would de- 
ſtroy the right. Not bringing in writings according to the de- 
cree ſought to be reverſed, nor giving ſecurity for "the coſts in 
the bill of review, was pleaded in the cauſe between OrczoviR 
& Pool. 2 Freem. Rep. 88. pl. 97. Mich. 1683. Fitton v. 

14 Macclesfield, 

. Plaintiff was allowed to bring a bill of review without paye 
ind the coſts Gecreed in the original caſe, 7 amounting to 150 l. and 
for which he (as was faid) had been in execution near 20 years, 
upon making oath he was not worth 40 l. beſides the matter in 
queſtion, and befides a ſuit depending between the ſame parties 
to forecloſe: a mortgage, the debt being pretended to be over-paid. 
_ Vern. R. 264. pl. 259, Mich. 1084, PFitton v. the E. of Mac- 
clesficld. 

4. Though an order is made by the lord keeper, r di/pen/iny 
with c/7s on bringing a bill of review, yet the ſame cught to br ſci 
ferth in the bill of review. Arg. Vern. 292. pl. 285. Hill. 163 84. 
in caſe of Fitton v. Ld. Macclesſteld. 8 

5. The plaintiff was not allowed to bring a $1 of reviero u- 
leis he * the decree, or would ſwear he was unable to 
43 0 


Chancery. 


do it, and would ſurrender himſelf to the Fleet to lie there till the 
matter on the bill of review was determined. Vern. 117. pl. 103. 
Hill. 34 & 35 Car. 2. Williams v. Mcliith. 

6. The original % was brought 79 fettte the beundaries of the 
pla intiff*s manor, and up0! the firſt hearing an e avas directed 
out to BY tried at at, and there uns a de far the plaint . 
upon the equity r. er; cd, there was a final 5 nee for quitting te 
plammtt {1 1 PY% ian, and 47 at defend Ht Acud pay 5 Ve. Meter 12 
ant moved 1or leave to file a bill of review upo 
Haie, Lat certain new evidence Was di/covered, 5 fe verd:, 3 and 
dero, in favour of the d:ſendant ; that this new matter now ditcover- 
ed was a ſufheient ground | for a bill of review, as well as any error 
apparent in the decree MY, Ke. E qu2ition was, if the bi- 
ſhup -ilall have leave to file the bill of review vefore La has paid 
the cots decreed bt him? It was inſiſted on by the counſel for 
Sir flenry Lydda ill, that the party ougat not to file a bil of re- 
view before he has performed the decree, and that this is con- 
ſtantly allowed for good ca: ufe of demurrer to à bill Of erich, 
and that p. ayment of coſts is part of the decree, which ought te 
be performed as well as any other part of it, and an old book of 
orders and rules of the court, printed in 1623, was produced, 
wherein there was a rule tempore Bacon C. and another in the 

ear 1656, to the fect following, viz. That 15 bill 5 ee Dull 
be allowed till a aft- 4 We dec? "FE Pe 7 formed ! 11 _ 777, lg fries Pere 
formance .vould e. ting i the party fX 20 bt or title at l. 270, (as 4 Con- 
veyance of land, rele: . So.) and alſo there be ieave of 
the court for filing ſuch vill of TEVIE w, &c., That a Ul of re- 
view would be a fuſpention of the payment 0: the colts decreed, 
and that Sir Henry Lyddal would be kept out of his coſts till the 
bill of review determined, and if the biſhop (who is of a great 
age) thould happen to die, Sir Henry would loſe them quite, for 
he cannot revive the ſuit for coſts only, &c. E contra it was 
ſaid for the bithop, that the rules produced on the other tide were 
eb/2lete, and had been out of utc tor ſeveral years in many particu- 
lars, and therefore were not to be taken as ſt. amding 7 rules of the 
court; that for many years laſt paſt, bills of rev! iew have been 
brought, without leave of the court, upon motion or petition, 
and it was never inſiſted on as irregular ;z that in /zer thereeff a de- 
. poſit of 5ol. rs left zuith the regiſter upon filing the bill of review, ſo 
that it is plain theſe old rules have 6 been obſerved of late 
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MS. Rep. 
7 Decem mber, 
4 Ges. Sir 


dal v. Dithop . 
of L . ham. 


years, That ſoon after the reſtoration, the rules and orders of the 


court were reviſed and corrected by Clarendon C. and that theſe 
laſt are taken now to be the ſtanding rules and orders of the 

court, as they are printed, and ca led Ordines Cancellariæ, and 
in that book there is no ſuch order as they have inſiſted on the 
other ſide; that a bill of review 1s like a writ of error at law, 
which ſuſpends the execution of the judgment. "The coſts de- 
creed 1s not a duty, but a conſequence” only of a decree againſt 


the party; that if the decree be roveried, ot conſequence the colts 
are gone, and therefore ought to wait the event of the bill of re- 
view. Per Cowper bs I thunk the cid orders that have been read 

| arg 
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Chancery. 


Are reaſon. able anc! [ juſt, and ought to be obey ed to prevent un. 
conicionable delays by bills of review, which would be brought 
in all cauſes of conſequence and value, if they might be filed 
without leave of the court, and before the decree periormed ; 
and I think payment of cofts ought to be Hei formed rather Han any 
ether part of the decree, eſpecially in this cafe, where the new 
matter diſcovered was in the power of the party, and it was his 
fau [t and neglect it was not diſcovered ſooner; ſo let the event 
of the bill of review. be what it will, the other {ide ought to have 
coſts, as in the like cafe of a new trial granted upon the like 
grounds. Where a ſum of moge) 15 4 the money muſt be 
paid before a bill of review is led though it mult be re- 
funded if the decree be reverted upon the bill of review ; but, 
in the preſent cafe, if the decree ſhontd be reverſed, yet the 
coits ought not to be refunded, Wh wakes it a much ſtronger 
caſe. 1 think the party Fin:/c: / ' Should male an affidavit that 
this new matter was diſcovered frace 3 N ad -that the 
affidavit of a ſolicitor is not ſufficient ; for the biſhop himſelf, or 
tome other agent of his, might be mf of this 0 atter betore, 
at leaſt if the bithop, by reaſon of his a Se, high ſtation and quality, 
may be excuſed from making an affidavit of the particular matters 
and facts, yet, at leaſt, he ſhould have an affidavit to corrobo- 
rate that of his ſolicitor; but this Havi of the folicitor alone is nt 
a ſuf efficient groun 4. fer a dill of review, and therefore the counſel for 
the TSithop muſt take nothing by their motion; per Cowper C. 

7. Upon every bill of review to reverſe a deerce, the plaintiff 
muſt clepgſit 501. with the regiſter e anjwer coffs of ſuit to the de- 
4 2 Wms. 's Rep. 283. Trin. 1725. Anon. 

If brought p new matter, as upon a deed diſcovered by the 
ven ſo the farmer decree, the plaintit mult have the leave 


of the court for filing ſuch bill, though not neceſfary in the cafe 


above for reverſing a decree tor error appearing on the face 


thereof. Ibid. 284. 

9. But in the principal caſe, the plaintiff having depoſited the 
col. and annexed an affudavit to the bill, Hat the died on which 
the bill of review was founded came firft to the plauintiſf's knows 
dge efter pronzuncing the decree, the bill was allowed upon plain- 
ufs paying the coſts of defendant's motion to diſmiſs the bill, 
becauſc it was filed without the leave of the court. Ibid. 284. 
Anon. | 

10. No bill of review lies 2v:7hout N the duty decreed, IIS. 

| hap Jan. 21, 1717, Biſhop of Durham v. Lyddell.——March 1 


726, Aſhton v. Smith. 


(Z. 4) Bill of Review. At what Time. 


B LL of review was diſmiſſed, for that it was a lang lime 
D fnce the decrce was made, and the plaintiff reſted under 
„t without any complaint. 2 Chan. Yep. 46. 22 Car. 2. E. of 
Caichayen v. Underhill. | 


2. Appcat 


PA lo, — — — ef moet 


Chancery, 5 413 


2. Appeal to the houſe of lords from a decree in chancery, and on 
petition of the appellants to examine witnelles in the caule, it was 
rejected, and the petition dme, and now the appellants bring a 
hill of review; and it was decreed that the detendants ſhould an- 
{wer the bill of review, or demur on the errors therein, and the 
beneſit of the order of diſmiſhon in parhament ſaved to the de- 
fendants. Fin. Rep. 468. Mich. 32 Car. 2. Needler v. Kendall 
& Hallet. 5 


3. A ill having been taken pro conjeſſs, a bill of review was 2 
diE>, 133. 


brought, and a d,j,mrer having been put in to it, was allzwwed S 


and now a new bill of review being brought, the defendant de- the hill ofre- 
murred, and for cauſe ſhewed, that a bill of review lies not after a view dil 


g 5 25 SIE : "Is | E: mitted, be- 
bill of review, and the demurrer was allou ed. Vern. 135. pl. 124. „ 
Hill. 1682. Dunny v. Filmore. former bill, 


| though there 
was manifeſt error not only in the form of the court, but alſo in the right, viz. 2 heirs, having titie as 
heirs, one of them plaintiff had a decree ior the whole, whereas he had title only to a moiety ; and 
Ld. Keeper North, who diſmitied the bill, ſaid, that there was nv remedy but in parliament; and 
there is a nota, that there was no aniwer to put in, but the bill taken pro confeſſo. See tit. Pro Con- 
feilo (A) pl. 4. S. C. Vern.. 417: pl. 396. Arg. cites S. C. that upon a bill of review the 
court had Cecreed the whole eſtate to the plaintiff; and that though it appeared, even upon the face of 
the decree, that the plaintiff had a title but to one moiety only, yet it was there reſolved, that no bill 
of review would lie upon a bill of review, and the detendant was left without remedy. —The firſt bill of 
review was Ciſmiſſed, but nct on the merits, and a 2d was allowed; but it was ordered not to proceed 
without performing the decree made on the original bill. Fin. Rep. 162. Mich. 26 Cat. 2. Ruten 


ve Ay ſcough. 


4. Though there is no limitation of time for bringing a bill of 
review, yet after a 4% g acquic/cence under a decree, chancery will 
not reverſe it, but upon very apparent errors; per Ld. Keeper 
North. Vern. 287. pl. 285. Hill. 1684. Firton v. Earl of Mac- 
clesfield. | 

5. It was ſaid by ſome at the bar, that a fine and a nn-claim is 
a bar to a bill of review, if the party was not in priſon, &c. 
Vern. 290. Hill. 1684. in the caſe of Fitton v. Earl Mac- 


clesheld. 


6. A man cannot bring a bill of review after a demurrer allowed 
to a former bill of review; per Jefferies C. Vern. 441. pl. 413. 
Hill. 1686. Pitt v. the Earl of Arglaſs. 

7. It was agreed by court and bar, that the courſe of the court is, 
before any bill of review is granted, the former decree og ht to be 
executed, if the cauſe of the bill of review be nat ſuch as extinguiſh? 
the whole right and foundation of the decree, as a releaje ; and that 
1s a good plea in bar of a bill of review, that the former decree is 
not executed; and it was faid, that though bills. of review be in 
nature of a writ of error, yet it is not favoured in equity; for upon 
writ of error (and that only in ſome particular caſes) one need on- 
ly to give bail to pay principal and coſts ; but in bill of review the 
decree ought to be actually complied with; and beſides there 
ought to be ſecurity for coſts. But a caſe of PALMER v. DExBY 
was cited, where, in the caſe of an executor, it was granted with- 
5 execution of the decree. 12 Mod. 343. Mich. 11 W. 3. in 

anc. | | 


[ 414 ] 


2 Chan. 
Cafes, 151, 
162. Broad 
v. Broad, 
SS ©. . 
cordingly ; 
and it 15 
there laid, 
arg. that the 
' plaintiff in a 
bill of review 
cannot al- 
lege matter 
of fact con- 
tary to st 
1s tated in 
the decree to 
be proved. 


Chancerg. 


(Z. 5.) Pleas to Bills of Review. And what may 


be aſſigned for Error. 


TH defendant anfus ered the bill of review, but ſo as that 
ſome matcer i his an/wer would bring into examination ſome 

pert of the decree, as it <wwas ſig gned and enrolled ; on which anſwer, 
as to that pa rt, there was a demurrer, beexute this would tend to 
Au and infiniteneſs to re-examine things examined and de- 
erccc; ; of which opinion the court was; but as well the defend- 
ant's counſel as the court ſaid, there could be no demurrer upon an 
anſwer in equity. Serjeant Glyn, for the plaintiff, ſaid, he had 
known it. The court made an order, that there ſhould be no ex- 


amination of thit which had been examined; and that was the 


rule. 2 Freem. Rep. 181. pl. * 23 June, 16 Car. 2. Williams 
v. Owen: 

To a-bill of review t 
fond and inrolled, and that there was no error thewn in it, and the 
ſame matter was fully heard and examined, and ſettled, which 
now was endeavoured to be examined again, and the plea was 
allowed. Fin. R. 209 Patch. 2 27 Evans v. Canning. 

3. It was objected again it the bill of review, that they had 
4 ned errors collecteil from the prog in the cauſe, that did not a teur 
in the body of the decree. 
occaſioncd by the ill way they had got of late in drawing up de- 
crets in general, without particularly ſtating the matters of fact; 
and ſaid, the plaiutiff in a bill of revier Haul not be concluded by it, 
wnlejs the matter fuct were particularly lated in the decree. 1 Vern. 
215. pl. 212. Hill. 1633. Bonham v. Newcomb. 


2 
ar. Po: 


But the Ld. Keeper obſcrecd, that was. 


the Send lant * the for ner decree 


4. A debate aroſe touching the ſtating of the matters of fact in 


a decree, and it was complained that the regiſters now drew up 


decrees in ſuch a manner as that no bill of review could be brouglit; 


for they only recite the bill and anſwer, and then add, that upon 
the reading the proethy and hearing what was alledged on either 
ſide, it was decreed fo and fo; and never mention what particular 
facts were allowed by the court to be ſufficiently proved, and 
what not, that ſo upon a bill of review it might appear to the 
court what facts the decree was grounded on. 'The Ld. Keeper 
declared he would not allow of that way of drawing up decrees in 
general; but that the fas that were proved ſhould be particularly [7 

mentioned in the decree ; othereviſe if a bill of review was brought, 
thoſe facts fhould be taken as not proved ; for elſe a decree could 


never be reverſed by a bill of Ge, but all erroneous decrers - 


muſt be reverſed upon appeals. 1 Vern. 214. pl. 211. Hill. 1683. 


Brend v. Brend. 


5. No objeftiin is to be made on a bill of review that is not 
affend for error. IMS. Tab. Jan. 8, 117. Watkins v. Price. 


6. Ovjettion to a maſter's report cannot be aſſigned for error upon 


MS. Tab. 8 Jan. 1717. Watkins v. Price. 


a bill of review. 


rie 


v6  vY 


Chancery, 414 


7. Matters ee. Cf” WW wich #11: 2 1 7 Fa be! een Les 17: dic 777 


5 grigindl cauſe, {hall never be drawn into exa ion upon 2 
5 5 } 


il] 01 review. MS. Tab. Tan. 12 171 0. Ludlow v. NI. acartney. 
„ | 
8. 15 111 of TC\ le 13 uſual Apen (! cue ry T1 HERU evidence. MS. 
Rep. Hill. Vac. 15 March 1734. S. S. Company v. Bumſtead. 


(Z. 0 Coſts and Damages. In what Caſes. On 


Bills of Review, 


. I 
of review reverſed this decree, 5 the iugney decreed to the 16. S. C. 
if. Per eur. on ſearch of precedents, the defendant ſball not directions 


1. „ 
were glven 


1 * for this money. 2 Freem. Rep, 181. pl. 247. 23 . 5 
May, 16 Car. 2. Jackſon V. Eyre. : X precec ends 


whether 
damages had been given on a bill of review, and no precedents were now produced, and jt was 
contidently athrmed that 0 was no precedent of any coſts or camages given on a bill of review, and 
605 mpared it to a judgment in a writ of error, where the Judgment is, that the party ſhall rerwver quicguid 
ar it per judictmm pred Hun, but no damages or coſts; and in this caſe it was ruled that there ſhould 
be none. Nelf, Chan, Rep. 83. Jackſon v. Digry, S. P. accordingly, in much the ſame words, 


and ſeems to be S. C, 
*L 448] 


2. A bill of review was brought, and demurred to; and after- 
wards the ge for the plaintiff in the bill of review moved the 

gurt le dijcharge the bill, as not being regularly filed, upon payment 
if cofts out of the 50 J. depofited in court upon the filing thereof, 
and the Cine was granted by Lord C. Cowper. MS. Pep. 
Mich. 4 Geo. The Bithop of Durham v. Sir TY Lyddal. 


T defendant Jad a decres 28 money. The plaintiff by bill 1 


(A. a) Coſts. [In what Caſes in General, And 
How. ] | 


HE pla: f fol net recover any cgſis in chancery, though 
he recovers the thing for which he ſues, as a deed, or 


ſuch lik e, Which 1s not recoy ered in damages.) 
2. Where a feme is newly endgvel in chancery, there ſhe a 


not recover damages; for thote of the chancery do not give da 


8 Br. Damages, pl. 195. cites 42 Aff. 3 and . 
32 

3. Damages ſhall not be given 72 the defendant in chancery by 
ſtatute, 6:7 "only where the bill i ws found true or alle, and vat where 
the bill is found inſufficient in malten; for this is out of the caſe 
of the ſtatute. Br. Damages, pl. 163. cites 7 E. 4. 14. per cur. 

J. Foratmuch as it is informed, the trial of W. truth of the mut- 
ter refleth altcgether in the declaration of the defendant, it is therefore 
ordered, that the defendant ſhall be examined upon interrogato- 


ries to be adminiſtered by the plaintiff; upon whoſe examination, 
| if 
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if the matter fall not out for the plaintiff, then the plaintiff to pay 
the defendant's cof?s, and the cauſe to be diſmiſſed. Cary's Rep, 
64. cites 2 El:z. fol. 122. Fifield v. Vimore. 


5. The plaintiff ar the day appointed far hearing appeared not, 
therefore the defendant is diſmiſſed with coſts. Cary's Rep. 64 


cites 2 Eliz. fol. 125. Fincham v. Backwood. 

6. The defendant being /orved with a procgſe, found the cauſe ſet 
daun for hearing, and attended, and was diſmiſſed with colts, be- 
cauſe the plaintiff was not ready. Toth. 108, 109. cites 1 5 Eliz. 
Clayton v. Leigh. | ; | | 

7. The defendant is adjudged to pay to the plaintiffs 40858. 
coſts, for ſuing out proceſs of contempt againſt him, being diſcharg- 
ed by her maje/ty's general pardon. Cary's Rep. 79. Cites 18 & 
19 Eliz. Jones and Paris v. Jones. | 

8. The plaintiff /exved the defendant a twrit ; but did deliver him 
neither a note of the day of his appearance, neither did the ſame 
appear unto him by the ſchedule, label, or any other paper, and 
the defendant appearing found 1 bill. It is ordered the defend- 
ant be allowed good coſts, and an attachment againſt the plain- 
tiff for ſuch ſerving. Cary's Rep. 83. cites 19 Eliz. Brightman 
v. Powtrell. | 2 | 

9. Coſts to witneſſes ſerved to teſtify, having no charges tendered 
unto them, nor any interrogatories put in for them to be examined 
upon. Cary's Rep. 87, 88. cites 19 Eliz. Pearce & Ux' v. 
Crawthorne & White. | 
10. Coſts paid to a witnels before he be examined. Cary's Rep. 
88. cites 19 Eliz. Belgrave v. the Earl of Hertford v. Drury. 

11. Subpcena ſerved at the ſuit of an unknown man, and 1% bill 
in court, the ſerver to pay coſts. Cary's Rep. 92. cites 19 Eliz. 

12. The plaintiff was adjudged to pay the @eferdant 378. 6d. 


colts, for that, he being ſerved with a ſubpoena in Hillary term ap- 


peared, and by his anſwer di/claimed, and yet after the plaintiff 
ſerved him with a ſubpœna to rejoin; but afterwards the ſame 
coſts were diſcharged by motion, for that the defendant had, before 
the cofls, put in his refcinder; but, upon a diſclaimer, no colts is to 
be allowed. Cary's Rep. 156. cites 21 Eliz, Read v. Hawſted, 
als. Lane. 

13. The defendant was taken upin a commiſſion of rebellion at the 
plaintiff's ſuit, and required his coſts to be allowed him. The 
court aſking the opinion of the clerks, it was agreed with one 
conſent, that he ſhould have his colts allowed ; therefore ordered 


accordingly. Cary's Rep. 156. cites 21 Eliz. Morgan v. Ap 


John Gowge. | 

14. The plaintiff is adjudged to pay to the defendant 5058. 
coſts for proſecuting proceſs of contempt againſt him, and ns con- 
tempt proved. Cary's Rep. 117. cites 21 & 22 Eliz, Wrayford 


v. Weight & Hingeſton. 


15. The plaintiff, as fole executor to R. M. exhibited a bill againſt 


the defendants for the ſame matter, for which the plaintiff and D. G. 
as executors to the ſame M. exhibited another bill, and ordered, that 


both bills ſhould be referred; and if both for one cauſe, the de- 


fendants - 


5 Chancery, 


ſendants ſhall be diſmiſſed from one of the bills with coſts. 
Cary's Rep. 125. cites 21 & 22 Eliz. Maunder v. Wright and 
Allis. | | 

16. A defendant examined touching a contempt, and diſcharged 
thereof, ſhall have coſts of courſe, if a commiſſion be not preſeat- 
ly taken out to prove it, and if he prove it not, then increaſe of 
Ns, Toth. 134. cites 37 Eliz. Atkinſon v. Ailoff. 

17. If a man excepts againſt an anſwer, and hath it referred, if 
thereupon it falls out to be god, the detendant ſhall have coſts 
for that trouble upon motion. Toth. 149. cites Hill. 39 Eliz. 
Beſwick v. Fox. 

18. A bill was exhibited againſt an executor, to he relieved 
againſt a bond given by plaintiff to the teſtator. The court decreed 
for the plaintiff, and 1491. coſts were taxed, The defendant 
moved to have the coſts diſcharged, hecaule an executor is not lia- 
ble to coſts. It was inſiſted, that an executor, in all caſes at law, 
where he is defendant, pays coſts it the judgment is againſt him, 
as de bonis tcſtatoris ſi, &c. But it was ruled, that an executor, 
being defendant in equity, ſhall not pay cle, becauſe it is without 
precedent. Hard. 165. Hill. 1659. in the Exchequer. TV ifle- 
ton v. Thelwell. | | 

19. Where a man applies to be relieved againſt the penalty of 
2 bond, and is ordered in chancery to pay intereſt and coſts, it 
will extend to cots at law as well as in chancery. 3 Ch. R. 5. 

Hill. 14 Car. 2. Hall v. Higham. | | 
20. No damages or cots were given on a bill of review, and it 


was ſaid, there was no precedent of any, and compared it to a i 


judgment in a writ of error, where the judgment is, that the 
party ſhall recoveg quicquid amiſit per judicium prædict', but no 
damages or coſts. 3 Ch. R. 15. 23 May, 16 Car. 2. Jackſon v. 
Eyre. | | = 

21. Subpena was ſerved on defendant's ſervant, avho gave u no- 
tice to defendant, who was proſecuted for com mpt to a ſerjgant at 
arms; per cur. though the want of notice is ſuſſicient to diſcharge 
the contempt, yet defendant ſhall pay plaintiff's colis, elſe plain- 
tiff may be put to charge without any fault of his; tor prima facie 
the ſervice was good, and ground enough for plaintiff to go on with 
proceſs of contempt, and to ſhall have his coits. Hard. 405. pl. 6. 
Paſch. 17 Car. 2. in Scacc. Duncomb v. Hide. | 
23. Coſts from their time of being taxed thall carry iuntergſt, 
and ſhall charge the aſſets by deſcent. 2 Chan. Rep. 247. 34 
Car. 2. Lady Dacres v. Chute. 3 

24. When a defendant has demurred, he may aſſign another 
cauſe of demurrer at the bar, paying colts, and it ſuch deinurrer is 
over-ruled, he ought, in ſtrictneſs, to pay double cotts; but 
when a defendant has pleaded, and there is no demurrer in court, 
he cannot demur at the bar, though he would pay colts. Vern. 
73. pl. 72. Mich. 1682. Durdant v. Redman. | 

25. Demurrer alloweT but without any coſts, becauſe it was a 
de murrer only, without any anſwer, and came in by commiſhon ; 
per North, K. Vern. 282. pl. 279. Mich. 1684. Elme v. Shaw. 

Vor. IV. | Ss 26, Ld. 
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26. Ld. Chancellor Jefteries declared, that he would not allow 
of the rule of diſmiſſing x b on 20s. coſts, but ordered, that 
for the future the defendant ſhould have the coſts, he ſhould 
ſwear he was out of purſe; but in ſuch afhdavit he mult ſpecify 
the particulars, that the court may judge of the reaſonableneſs, 
if there thould be occaſion. Vern. 334. pl. 328. Mich. 1685. 

27. One may add a new defendant without paying coſts; fo as 
ſuch addition does not make the other defendants to change 
their anſwer. 12 Mod. 561. Mich. 13 W. 3. in Canc. Anon. 

28. 4 & 5 Anne, cap. 16. /. 23. Gives defendant full cl; 
aokere the bill is diſiuiſſed for want of proſecution. + 

29. Coſts are 2 always to fell;ww the event of a cauſe ; as where 
the defendants claimed 800 l. to be due to them, and upon reference 


to the maſter, he reported 180 J. due, and no more, the court 


would not give the defendants coſts, though the balance was in 
their favour, becauſe they would have over-charged 6201. and 
it being in the caſe of a charity, the plaintiffs were ordered their 
coſts, becauſe they had been ſerviceable to the charity, by cating 
them of the 6201. debt which was claimed againſt them; and 
the court ordered the ſame to be paid out of the improved rents 
of the charity. Wms.'s Rep. 576, 577. Trin. 1717. Att. Gen. 


at the Relation of the others of Iflington v. the Brewers | 


Company. 

30. The heir at law, or 4 male to the Hontur of a Sends „ ſhall 
not pay coſts if there be probable cauſe to contend for the family 
gate. Ar where he found a deed by which a remainder veſted 
in him, and not being privy to a revocation , made thereof pur- 
ſuant to a power reſerved; it was not only lawful, but reaſona- 
ble for him to make an enquiry by bill; per Ld. Ch. Parker. 
Wrms.'s Rep. 482. Mich. 1718. Shales v. Sir John Barrington. 

1. If a legatee cr creditor hot party to the cauſe, comes in before 
the master, he ſhall have his coſts; for it was in his power to 


have brought a bill for his legacy or debt, which would have put 


the cſtate to farther charge; per Ld. C. Macclesfield. 2 Wms.'s 


Rep. 26. Trin. 1722. Maxwell v. Wettenhall. 


32. If the plaintiff in an ifue directed out of chancery, gi 
notice of trial, and does not countermand it in time, chancery on 
motion will give coſts without putting the deſendant to move the 
court at law where the iſſue is to be tried. 2 Wms.'s Rep. 68. 
Trin. 1722. Anon. 

23. A bill was d. miſſed with c:/ts, and the perſon, who was iu 
#tl-d to coſts, died before they were taxed ; there is no relief to be 


had in this caſe. Sel. Cafes in Canc. in Ld. King's Ti ime, 21. 


[418] 


ing; bill diſmiſſed wit 


Trin. 11 Geo. 1. Anon. 
34. Decree was had by default, and a petition for re-hearing 3 
the perſon in poſſeſſion 4 the decree, did not attend at the' re-hear- 
coſts as to the petitioner. Sel. Caſes in 
Ld. King's Time, 50. Mich. 11 Geo. 1. Wilſon v. Dabbs. 
35. On a bil by A. lord of the manor of D. againſt B. lord of the 
manor of S. to ſettle the boundaries of the manor of D. (the partics 


inſüting upon different boundaries) it was ordered that they give 
II a note 


Mi. n 


I” 


— 


G . O50 


be liable. 


Chancery, 


a note to each other of their boundaries, and the matter to be 
tried in a fergned iſſue, which being afterwards found for the de- 
fendant en 3 ſeveral trials, (the 24 having been certified by the 
judge to be againſt evidence,) and thereby the boundaries ap- 
peared to be as given in by the defendant. It was admitted 
that as to the coſts of the 3 trials, the plaintiff muſt pay them 
but his counſel urged that as to the coſts here, the bd was in na- 
rure of a bill of partition, in which caſe neither fide pay coſts. 
But the matter of the rolls, though he allowed the objection to 
have ſome weight, held, that as the defendant had us bill here, and 
the plaintiff might have tried the matter at law, and more eſpe- 


cially ſince ns part of the ifſue is found for the plaintiff, he ſhould be 


within the common rule and pay coſts throughout; and diſmiſſed 


the bill with coſts. 2 Wms.'s Rep. 376. Mich. 1725. Metcalf 
v. Beckwith. 3 8 

36. Note, the courſe of the court is, that where a cauſe zs 
brought on upæn a bill and anſeber, and the plaintiff's bill rs diſiniſſed 
as againſt a defendant, there cnly 40 g. ces is to be paid by the 
plaintiff. but if the plaintiff has a decree againſt the defendant, 
though upon bill and anſwer only, there if the plaintiff has coſts 
given him, it muſt be cs to be taxed, 2 Wms.'s Rep. 387. 
Mich. 1726. Anon. | 
37. A witneſs examined 61 a commiſhon depsJed, reflecting words 
pom . .. for which he was ordered to pay colts; but upon a 
motion to diſcharge the order, Ld. C. King ſaid, that he found 
the commiſſioners on both ſides attended at the examination, and 
ſince it was their fault to take down any depoſition that was ſcan- 
dalous or impertinent, he difcharged thc order. 2 Wms,'s Rep. 
406, Hill. 1726. Anon, | 


would not have been liable to coſts? Dut that it ſeems in the principal caſe it did not, 


Jait general interrogatory. Ibid, 


38. If an anſwer be reported ſcandalous or impertinent, the coſts 
by the rule of the court are to lie upon the counſel; arg. and not 
denied. 2 Wms.'s Rep. 406. Anon. 

39. If there be a decree, for cots, and the defendant dies before 
taxation, the coſts are loſt ; arg, and admitted on the other fide, 
that if not aſcertained on the death of the party, they are in ſome 
caſes loſt z but where they are to be looked upon as @ duty and 
not as coſts only, as where the ſuitor having paid the regiſter 
his fee for making an entry, which he neglected, by means 
whereof the proceedings were irregular and the defendant obliged 
to pay 58 J. coſts; the regiſter muſt re-imburſe the ſuitor, and 
though he dies before the coſts aſcertained, yet his executor ſhall 
For this was not a bare miſbehaviour, but the receipt 
of the fee amounted by implication of law to a promite and agrees 
ment to procure an entry; and it was fo held by Ld, C. King, 
2 Wms,'s Rep. (657) Mich. 1731. James v. Philips. 
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(B. a) Zo the Suit ſhall be proſecuted, [or rather 
in what Caſes Interior Courts of Equity, exceeding 
their Authority, ſhall be prohibited. ] 


[1. [JFON a ſuit in a court of equity, if the court will compel- 
; the de efendant to fand to their award, a prohibition ſhall be 
1-75 granted, for this is againit law; for if they have juriſdiction of the 
1 thing, they may compel him to perform it without an obligation. 
- H. 13 Jac. B. R. BETWEEN ATkixsoN & HoBss, a prohibition 
| granted to the council of York. ] 
8. P. Where [2. If there be a uit before the council of the marches of 
a fuit was Wales, and the cauſe ig & miſſed, but referred to certain perſons to 
Er oF hear and determine it, and this is vithcrt the conſent of the de of ndant ; 
but thereupon the referrees make an order, ow certify it to the 
® Fol. 383. court, and for n:n-performance theres the court () impriſen him; 2 
◻ prohibition lies, for the court cannot make * gers judges in the 
requeſts; caſe withcut the aſſent of the parties. M. 8 Car. B. R. BETWEEN 


Ar arch 
103. Tin Marow & Marow refolved, and a prohibition granted.) 


17 Car. 


of equity without number. 


(C. a) Examination of Witneſſes i Perpetuam rei 
Memoriam. 


cr. JF a man aſſumes to F. S. in confederation that he will marry his 
daughter, that he will pay him 500 l. after the death of J. D. 
in this caſe, becauſe the witneſſes are old, and J. D. is as young an 

S. ſo that the witneſſes to prove the promiſe may die before 
J. D. and ſo J. S. ſhall be without remedy for his promiſe, he may 
exhibit his bill in chancery, and examine witneſſes to prove it, in 
which he, that made the promiſe, may join in nature of an ex- 
amination in perpetuam rei memoriam. M. 19 Jac. in chancery, 
BETWEEN SIR EDWARD TIRREIL. & SIR Thomas Co.] 

2. Witneſſes were examined by commiſſion before anſaver, in 
regard they were o/d. Cary's Rep. 67, 68. cites 2 Eliz. fol, 171. 
Sir Radmus Bagnold v. Green. 

3. The plaintiff exhibited his bill to examine witneſſes in per- 
petual memory touching a leaſe of lands, which he, and thoſe by 
whom he claimeth have enjzyed 40 years ; the "tap ndant by aniwer 
claimeth the lands as copyhold of inheritance to S. who is owner of the 
inheritance, and vithin age; and therefore prayed that no wit- 


the: witneſſes being old, and may die in the interim, therefore a 


ſubpoena is awarded againſt the defendant, to thew cauſe why a 
| | commiſſion 


C. B. and fays, that by referring the merits of the cauſe, the others they would create courts 


neſſes might be examined till S. be of full age. And yet becaule 
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commiſſion ſhould not be granted. Cary's Rep. 156, 157. cites 
21 Eliz. Hearing v. Fiſher. | | | 

4. A bill to examine witneſſes in perpetual memory, touching 
common, not thought fit; but a bill upon the title, and to examine, 
and publication thereupon, and then to go to law. Toth. 80, cites 
38 & 39 Eliz. Throckmorton v. Griffin. 

* 5. A bill to examine witnefles in perpetual memory, concern- 
ing common, was retained. Toth. 85. cites 11 Car. Pott v. Scar- 
borough. | | 

6. Witneſſes were examined 10 /upport an 2ntail. Ch. Rep. 174. 
anno 1659. Cooper v. Pragonwell. 

7. Witneſſes were examined to prove a true deed of uſes of a fine, A. and B. 
whereby the lands were limited to the conuſor and his wife for bad each of 
life, and after to the plaintiff their eldeſt fon in tail, and to diſ- — 
prove a 2d deed of uſes forged, limiting the remainder to the we-fien ex- 
heirs. of the ſurvivor of the conuſor and his wife. At the time p*#ant on the 
of the fine levied J. S. had an eſtate for life in the lands, and is — 


ſtill living, but the conuſor and his wife are dead. The conuſor life. A. 
ſold the lands, and made a title by the forged deed” of uſes. The 1 a 
purchaſpr demurred to the bill; but becauſe the plaintiff could „„ 
not try his title at law, the tenant for life being living, and that witneſſes to 
a this court is obliged in juſtice to preſerve a title at law, 8 
which cannot at preſent be tried by reaſon of ſuch impediment, mony, and 
the demurrer was over-ruled. Nelſ. Ch. Rep. 125, 120. anno to be admit- 
20 Car. 2. Seaborn v. Chilſton. | il ay 


life. time of the tenant for life; but foraſmuch as B. a purchaſar was a defendant, the court would do 
nothing in it, but diſmiſſed the plaintiff's bill; and he loſt his land for want of examining his wit. 
neiles. Cited per Ld. Rawlinſon, Trin. 1690. Vern. 159. as the caſe of Seyborn v. Clifton. 


8. Bill was to perpetuate the teſtimony of witneſſes to prove a 
will and codicil. The defendants plead a ſuit in the prerogative court, 
concerning the validity of the ſaid codicil, where that matter is 
proper to be determined. The court allowed the plea groru/que it 
is determined in the ſpiritual court, whether the ſaid codicil is to 
be proved or no, but without coſts. Fin. Rep. 67. Hill. 25 Car. 2. 
Rogers v. Bromfield & al. | 

9. The methed is firit to exhibit a bill in chancery, and therein 
to ſet forth a title and that the witneſſes to prove it are old, and 
not likely to live, by which the plaintiff is in danger to loſe it, and 
then to pray a commiſſion to examine them, and a ſubpœna to 
the parties concerned to ſhew cauſe, if they can, to the contrary ; 
and theſe depoſitions are not to be uſed againſt any other than the 
ſame defendants, or thoſe claiming under them. See Fin. Rep. 
391. Trin. 30 Car. 2, Maſon v. Goodburne, in Marg. 

10. Bill 7 bring a deed into court, and to perpetuate the teſti- 
mony of witneſſes, and decreed. Fin. Rep. 391. Trin. 30 Car. 2. 


Maſon v. Goodburn & Fellowlove. | | | 
11. Bill by a commoner (againſt whom an action was brought at > P. e 

law by another commoner, and 10 l. damages recovered) to ex- = Ae 

amine his witneſſes to prove his right of common in perpetuam rei who is in 


memoriam. Per cur. ſuch bill is not to be admitted here; a pion of 
432 x commoner 


420 f Chancery. 


Fiſhery, commoner ought not to come here to prove his right of common, 
Ee till he has recovered at law in athrmance of his right. Vern, 308. 
bring a bil Hill. 2684. Pawlett v. Ingreſs. 


to examine 


his witneſſes in perpetuam, &c. though he has nct efablifhed bis title at lav. But if one that is out 


of pollelion brings ſuch bill, a demurter will be good. But where 7he Plaintiff jupgeſled that the de- 

exdart threatened to dieb tim, Fc. wwoen bis witneſſes ſhould be dead, if the defendant not only 
threatened but actually did difizrb Ly fiſoing, Cc. daily, in tuch caſe the defendant eu picad that be 
dd daily diſturb the plaintiff, and therefore the piaintiff ſhruld jeek remedy at law ; or it the plaintiſt 
bad ſhewn in his bill that defendant had actually diſturbed him, then the d-»urrer had been proper, 
but not for barely threatening. Chan. Elec. 531, Trin. 1720. The Duke of Dorlet v. Serj. 
Gird'er. | 35 

# Decreed per Ld. Keeper Wiizht. See Chan Prec. 532. Winn. v. Hatty. 


12. On a bill to perpetuate the teſtimony of witneſſes touching 
| a right to a way, the plaintiff mult ſet out the way exactly in his 
[ 421] bill per & trans as he ought to do in a declaration at law. But 

| by North Ld. Keeper, ſuch trivial things as ways, rights f com- 
mon or <vater-c:urſes, ſhall not be examined into, or at leaſt not till 
after a recovery at law; for the examination coſts more than the 
value of the thing; and in the preſent cafe the plaintiff is either 
diſturbed in his way, or he is not; if he be, he has his remedy at 
law; and if he be not, he has no reaſon to complain. But for the 
plaintiff it was faid, that the bill charged that the puis tenan; 
was in combination with the defendant, and would not ſuffer the 
plaintiff to bring an action in his name, Vern. 312. pl. 308. 

Hill. 1684. Gell v. Hayward. 5 
13. If a bill be exhidited for the examining of witneſſes in 
perpetuam rei memoriam, if the plaintiff therein prays relief, 
the bill ſhall be diſmuſed. 2 Vent. 366. Paſch. 36 Car. 2. in 

CR Ano. | 

Nor any ons 14. Deviſee ſhall not examine witneſſes in perpetuam rei 
. memoriam, to prove @ will againſt a purchaſor without notice, 
impediment till the will has been eſtabliſhed by a verdict at law; per Id. 
ef trying his C. Jeffries. Vern. 354. pl. 350. Hill. 1 & 2 Jac. 2. Bechinall 


— at law. „. Arnold. 
ern. 441. 


pl. 415 Hills 1686. Parry V. Rogers. 


15. If witneſſes are examined to perpetuate teſtimony, and 
afterwards a ewtne/s dirs, yet, the depoſitions ſhall nt be evidence, 
but only between the parties to the ſuit. Arg. Carth. 80. Mich. 
IW. & NM. 8 

16. A bill was brought 79 diſcover a title to land, and for an 

account of the profits, and to perpetuate teſtimony, Sc. The defendant 


anſwered as to the title, and demurred as to the perpetuating | 


evidence, in regard the plaintiff might bring his ejectment and 


examine his witneſles at the trial. And upon affidavit that the 


flaintiff*s witneſſes wwere infirm, and unable ts travel, the demurrer 
was over-ruled by the maſter of the rolls, and after by the lord 
chancellor on 2 re-hearing ; but his lordſhip admitted, that with- 
out ſuch an affidavit the demurrer would have been good, it being 
a common ſuzgeſtion in a bill z but when ſworn, if ſuch demurrer 


lliould be allowed, it would introduce great inconvenience and 
hardſhips, 


4 % 


Chancery. 
hardſhips, and a failure of juſtice, Wms.'s Rep. 117. Hill. 1709. 


Philips v. Carew. „ 
17. It is a poſitive rule that where there is any doubt on the progſe, 
a vil] will not be eſtabliſhed againit an heir without à frial at 


law. ꝙ Mod. 90. Hill. 10 Geo. 1. Dawſon v. Chater, 
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Ibid. cites 

» Mioune 
tague's caſe 
in the houſe 
ot lords fo 


decreed, though he himſelf had proved the will in Doctors“ Commons as to the perſonal eſtates 


(D. a) Bills in Chancery. For what they may be 


brought, and in what Caſes they lie, in General. 
1. A Bill was brought for an account of a perſonal eftate, and 
decreed. 2 Ch. Caſes, 43. 32 & 33 Car. 2, Coliton v. 


Gardner. 


2. Chancery has admiral juriſdifi-m by the ſtatute 31 H. 6. 
N. 66. or 68. which was never printed, and letters of reprizal may 
be repealed in chancery after a peace, notwithſtanding the letters 
patents are, that no treaty of peace ſhall prejudice them. Vern, 
54. pl. 51. Paſch. 1682, The King v. Carew. 


3. Chancery cannot compel one to execute a truft for an alien; 
per Roll J. Sty. 21. Paſch. 23 Car. B. R. in cafe of the King v. 


Holland, 


4. Alimony was decreed in chancery on a ſuit by the wife and 
her brother, againſt the huſband, to be paid her for a year and an 
half, Chan. Rep. 44. 6 Car. 1. Laſbrook v. Tyler. 


5. Bill to be relieved againſt a bail bend fraudulently affigned by 


the ſheriff, Vern. 87. pl. 76. Mich. 1682. IZrael v. Narbourn. 


acrgy 
chumſioners of bankrupts, Chan. Caſes, 232. Trin. 26 Car. 
2. Anon. | 


70 has been examined by commiſſioners of bankrupts, may 
be examined, or ut to anſwer to the /ame matter in canc. 2 Chan, 
Caſes, 73. Mick 33 Car. 2. Perrat v. Ballard. | 

8. Bankrupt or no bankrupt is only triable at law, and 
— N 2 Chan. Caſes, 153. Mich. 35 Car. 2. Harding v. 

arch, | 


9. Bill may be brought in chancery to forecloſe motgage of 
lands out of the juriſdiction of the court, (as of the i/ltds of Sarke, 
Guernſey, &c. which are governed by the laws of che dutchy of 


Normandy) if the perſon be here, or otherwiſe Aere might be a 
| | Kk 4 failure 


Account, 


—ä— 


See tit. Ace 
count (D. a) 
&c. 


Admiral ju- 
riſdict ian. 


——— 


— — 
Alen. 
— mann 


C4221 


Alimony. 
See tit. Ba- 


ron & Feme, 
» 


— Ann 
Bail bonds. 
——— 


| . . | ; o — — 
6. Ehancery will not intermeddle with commiſhoners of ſexvers Barkruprs. 
otherwiſe in caſe of receivers by authority in cate o- 


ſo a bill 


— Accanmy 
Beyord ſea. 
— 
2 Vern. 


404. pl. 
445+ Paſch, 


_—_ 1 Chancery. 


ng Tol. failure of juſtice, and 'chancery agit in perſonam & non in ren. 
Balk. 404. 4 Ann. in Canc. Anon. 


teret, S. P. 
ard "Io ms to be 5. C and Ld. Ke ceper over ruled the plea to the 1 for the reaſon here 
Swen, and alſo, becauie the grant was of the whole ifland. 


. = | 
. 10. The point ging * parcel or ne parcel decreed, arid beinguncer. 
*S.P. by tain, the /ands lying intermixed, ordered to be ſet out, notwithitand- 
1 ing the defendant, by general words, in a bargain and ſale, have 
of the enjoyed the ſame long. Toth. 126, 127. cites 9 Jac. Dean of 


' 22435, ii Windſor v. Kinnerfley, 
10 h. 210. 


cites the caſe of Egerton v. Egerton. 
Bondy. 
Sufrolk, 


* 9. P. Toth. 210. cites Paſch, 2 & 3 Car. Hobby vx, 
S. P. Toth. 210. cites Paſch. 12 Car. Mr. ages report of Hetly v. the Earl of 


11. A ſuit to ſet out b:undaries. Toth. 84. cites Mich, 2 Car, 
Tipping v. Chamberlain. 


12. On a bill to ſettle boundaries between freeho/d and borough 


Ligliſb lands, a commiſſion was ordered to be directed to certain 
perſons, as well to take the defendant's anſwer, as allo to ſet forth 
the metes and bounds, and to, return terrars and boundaries, 
which was done accordingly, and by conſent of the parties the 
court decreed the boundaries, and that the ſame be ratifhed to all 
intents, as if the {ame had been judicially pronounced upon a full 
hearing in court, Nelf. Chan. Rep. 14. by Ld. entry; 7 Jac. 1, 
* er v. Spyer. 

. Decreed for recincte and parcels. Toth. 130. cites 8 Car. 
May, or of Norwich v. Dean of Norwich. 

14. Dill was brought for a commiſſion to ſet out the boundaries 
of a parcel of freche land, of about 12 acres, ſuggeſted ts be intermix- 
ed y_ epypsld lands, and undivided, and which defendant had re- 
covered at law as belonging to him, and that the metcs and bounds 
of the ſaid freehold lands were deftroyed. The plaintiff offered to 
ſet out 12 acres of copyhold lands in lieu thereof, ſo as ſuits at 
law might be avoided, and he indemnified from a forfeiture to 
the lord of the manor, But it appearing by the defendant's 
anſwer, that the lands by him claimed and recovercd are a diſtinct 

D423] piece of ground, and incloſed, and known by the name of H. and 
not intermixed, a commiſſion was denied. Fin. Rep. 17. Mich, 
25 Car. 2. Davenport v, Bromley, 

is. Four acres of lands which the plaintiff had title to, being 
intermixed with lands of defendant in a great field, and which, by 
pleughing and other means, were fo deſtroyed, that they could not be diſ- 
tinguiſhed from the other lands of the defendant's, a commiſſion was 
decreed to ſet out the metes and bounds of the ſaid 4 acres. Fin. 
Rep. 96. Hill. 25 Car. 2. Boteler v. Spelman. 

16. Lands were leaſed fer three lives to the defendant's father, 
whe had lands of his own contiguous. The fences avere after- 
wards thrown down, and boundaries deſtroyed. The plaintiff (grand- 
ſon of tie leſſor) brought his bill for a diſcovery thereof, and alſo ot 
what was in arrear for rent, &c. and the court ordered defendant 
to anſwer as o the boundaries, Fin. Rep. 239. Mich. 27 Car. 2. 
Glynn v. Scaweg. 
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17, A commiſſion was decreed to ſet out boundaries, whereby 


6o acres of. copyhold might be diflingu: iſhed from the freeholds of 


Fin. Rep. 162. Mich. 32 Car. 2. Wintle v. 


ether perſons. 
Carpenter. 
18. Bill for rente purchaſed by the plaintiff af 2 f. and 35. per 


ann, ſuggeſting conſtant payment time out of mind, but that they 
could not recover at law, not knowing the nature of the rent, 
whether rent-charge, ſervice, or ſeck, and tlie boundaries of the 
land being uncertain, ſo could not decked at law ſo preciſely as 
was required in an avowry ; but defendant defiring the matter 


423 


Where 2 
rent-charge 
was granted 
to be iſſuing 
out of lands, 
but the lands 
charged ly- 


in Inter- 
might be tried at law, an iſſue was directed to try if any and what = with 
rents were iſſuing out of all or any of the lands in thebill mention- —_— 
ed. Vern. 359. pl. 354. Hill. 1685. Cox v. Foley. . 

confuſed 


that che plaintiffs could not diſtrain, and thivefors prayed relief by 
ſet out the lands, and the ſame was returned and ce:tified accordingly. 


Same precedent cited as produced, Nel. Chan. Rep. 121, 122. 
in 3 Car. 1. Harding v. Suffolk (Counteſs )s 


19. The plaintiff's and defendant's lands lying contiguous, 
the bill was to diſcover the boundaries of the defendant s eltate, 
alleging the ſame tully appeared by the deeds and writings in his 


bill; a commiſſion was ordered ts 
Chan. Caſes, 145, 146. cites 
it as a precedent produced to the court, as of 12 Car. 2. Bowman, alias Boreman, v. Yates. 
S. P. mentioned Chan. Rep. . | 


hands. The defendant demurred. 2 Vern, 3 38. pl. 34. Hill. 
1688. Hungerford v. Goreing. 

20. A gentlewoman took the death of her huſband ſo heavily, 22 
that ſhe ſaid the would never marry again. Her fon gave her TE 
101. to pay 100]. when fbe ſhould marry ; which ſhe took. Af- , Ch. Cafes 
terwards the married. Decrecd to repay the 101, only. Ow. 34. 241: Taylor 
Trin. 31 Eliz. en. yo — 


the demurrer was over- ruled, and defendant ordered to anſwer. 


21. A widow gave a bond f 100 J. to B. on condition of her 


marrying again, and B. gave 1001. bond payable to the widow's 

executors if ſhe did not. The widow marries. Decreed the 
bond to be delivered up. 2 Vern. 215. pl. 197. Hill. 1690. 
Baker v. White. 


22. A bill in equity will not lie 2 redeem a mortgage of chambers 
in an inn of court ; but application muſt be made to the bench, 


Chambers in 
inns of courts 


and if not redreſſed there, then to the judges of the ſociety z and 8 
the courts at Weſtminſter have always declined meddling therein. 3 . 
And in the principal caſe the maſter of the rolls faid he would ing b-tore 
not meddle with it; but the benchers themſelves having recom- _ _ 
mended it to the plaintiffs to come hither, and left them at liberty he obtigea 
to make this application, therefore he thought ſuch bill proper, them to 
and decreed a redemption. 2 Wms.'s Rep. yen: Hill. 1728. —— 
Rakeſtraw v. Brewer, would not 
determine 


the matter, but had given leave to go to law; and ſaid that this regard ought to be had to all the ſo- 
cieties of law, that all their diſputes may be terminated among themſelves; and that Ld. Keeper 
ts refuſed to hear a cauſe of this nature, and ſent it back to the benchers. In this caſe the court 

| determined 


424 Chancery, 
Cetermined the right, and ordered chat the benchers ſhould ſettle what was due for principal, intere?, 
and coſts, and to take accounts of the ſeveral receipts and allowances, Cales in Chancery in Ld, King's 
Time, 56. 11 Geo. S. C. | . 


8 23. Bill was diſmiſſed where it was brought to be relieved on 
r Cs ® . 
any Clateral ſecurity and ſupplementary. Chan. Caſes, 301. Mich. 
A werder of 28 Car. 2. Barns v. Canning and Pigot. | 


Leads takes | 
4 leaſe of them at à certain rent, evith condition of re-entry, and gives c:{[ateral ſecurity for the payment 
ef th: rent, and a power to re-enter. The rent was arrear, and a re-entry was made, and poileſſed the 
fame ſeveral years. The vendor could have no relief againft the collateral ſecurity, without paying the 
arrears of the rent due before the re-entry as well as after, the lands fold being worth but 160 l. a year, 
whereas they were lold as worth 2501. a year, and the leaſe taken was at that rent. Chan. Caſes, 261, 


Trin. 27 Car. 2. Ancn. 


—— 24. Bills of conformity have been long ſince expladed, and there 
C:nformi'y- is no ſuch equity now in this court; per North Id. Keeper. 
Vern, 153. pl. 142. Paſch. 35 Car. 2, in Alderman Backwell's 
caie. | | 
. 235. Pill was brought by the heir at law for a horn, by which 
Fo, 2 bn. the land was held; and North Ld. Keeper was of opinion the 
— heir would be well intitled to the horn at law. Vern. 2-5. 
pl. 270. Mich. 1684. Puſey v. Puſey. = 
—— 26. Bill was brought to have recompence on the evifticn of fein- 
Jeirer a. ture, en the flatute of 27 H. 8. 10. 2 Vern. 666. pl. 593. Mich. 
= 1718. Countels of Derby v. Ld. Derby. | 
Jeintreſs. | N | 
. — 27. Where a matter is determined by a court erected by an aft 
rial. & parkament, and tlie matter was proper for their juriſdiction, 
chancery will not ztermeddle. Fin. Rep. 319. Mich. 29 Car. 2. 
Combs v. Kmęſton. ; | 
28. On demurrer and plea to a bill to have an account of th: 
profits of the Mendippe mines in Somerſetſhire, they plead a 
ſpecial act of parliament, which had given juriſdifion of all matters 
arifing within the mines to the courts of excluſive of 
all ther juriſdiftions, Per Ld. Chancellor, the plea is not good, 
becauſe although you plead an excluſive juriſdiction, yet you do 
nat aver that there is any court of equity there, Vern. 58. pl. 55. 
Trin. 1682. Strode v. Little. 


29. And this is net like the juriſdiction of the wert, where 


this court cannot intermeddle, becauſe there was a new juriſdic- 
tion created and reſerved intire to itſelf ; but here the juriſdiction of 
determming matters relating to theſe mines is transferred to the 
courts of | which are ancient courts, in which by 


the common Jaw this court did interpoſe in equitable matters, 


Vern. 59. pl. 55. Trin. 1682, Strode v. Little, | 
Law mat- 30. A bill, which was only preparatory to the bringing an 


ain on the caſe, was demurred to and allowed, Toth. 72. Trin. 
But to bring 38 Eliz. Williams v. Nevil. 
an action of trover it is common. Arg, Vera. 397; in caſe of the Eaſt-India Company v. Evans; 
aud cited the printer; caſe in this court. | 

| „ 


9 
Kb 


Fe 
wn 
Tr 4's 
8 
7 
8 
4 4 
9 
rope es 
"x 
3 
78 
5% 
Mx. 
8 7585 
SP. 
7A, 
* 1 
3 
9 


Chancery, 


31. If A. diſfeiſes me of land, and builds a houſe on this land, 
I ſhall have a judgment for this, and he is not to go into chancery 
to be relieved for this; per Coke Ch. J. 3 Bulſt. 116. Mich. 


13 Jac. The King v. Dr. Goudge. 


* 32. The court of chancery will not try or aſcertain damages re- 


covered at law in an action of covenant, but ordered the parties to 


law cn the covenant, 2 Ch. R. 62. 23 Car. 2. Hooker v. 
Arthur. | 
33. In ſome caſes even for a freſpaſe, a bill is proper in this 
court, as where by the ſecret contrivance a man cannot eafily 
prove it, as for inſtance, if a man in his own grounds digs a way 
under-ground to my mineral, &c. per North K. Vern. 1 30. 
pl. 114. Hill, 1682. in caſe of Eaſt India Company v. Sandys. 


425 


But ordina- 
rily it lies 
not to diſ- 
cover a torts 
as to diſco- 
ver a treſpaſs 
in lands or 


gods; Arg. 2 Chan. Caſes, 66. in the ſtationer's caſes 


o 


34. Where a man ran away with a caſket of zeavels, he was 


ordered to anſwer, and the parties own oath allowed as evi- 


dence in odium ſpoliatoris; cited per North K. Vern. 308. 
pl. 300. Hill. 1684. in caſe of the Eaſt India Company v. Evans 
& al. „„ | 

35. Bill to be quieted in the poſſeſſion of- an ancient ferry uſed with 
a rope over the river Ware in com. Durham, againit 20 defend- 
ants, who had cut the rope, to avoid the multiplicity of actions, 
&c. Per Parker C. you may have ?Zreſpaſs for cutting the rope 
a ferry 1s in nature of an highway, and a bill does not lie to be 


quieted in the poſſeſſion of an highway. It is true, a bill in chan- 


cery does lie to be quieted in the poſſeſſion of common, &c. but 
that is of a different nature; this is a navigable river, and the rope 
to the ferry is an obſtruction to the navigation; if the plaintiff 
has any ſuch right, there is a proper remedy for him at law, and 
therefore bill diſmiſled with coſts. MS. Rep. Paſch. 13 Ann. 
Hilton v. Lord Scarborough & aP. 


36. The court will not retain a bill to examine point of /unacy. 
Toth. 227. cites 10 Jac. Bonner v. Thwaite. 


37. Bill zo diſcover ſeveral ancient cuſtoms of a manor, and for a com- 
miſſion to examine witneſſes to perpetuate their teitimony; defend- 
ant demurred for want of parties, and that it was a matter examin- 
able by a jury, and the cuſtoms not to be eſtabliſhed in this court. 
Ordered to anſwer the cuſtoms and other matters charged in the 
bill, whereby to bring the ſame in iſſue, and leave was given to 
amend the bill and make l the tenants parties (ſuch of them as 
will give them letters of attorney ſo to do) plaintiffs, and the reſt 
of them defendants thereunto; but the benefit of the demurrer as 
to the eſtabliſhing the cuſtoms in this court, was reſerved to the 
hearing. Fin. R. 114. Hill. 25 Car. 2. Hudſon, Fiſher, & al, 
v. Fletcher. | | 

38. Bill by lord of a manor to effablifh an uſage and cuſtom ever 


ence H. 8th's time, for the lord upon the preſentment of ) co- 
| | pyholders, 


— — 
Lunacy. 


— — 
— — 


Mainorse 


nary mmm 


425 1 Chancery. 
pyholders, and that agreed to be by the major part of the ho. 
mage, zo incleſe cute ground to build upon, and upon rendering ſe. 
veral court rolls and hearing all parties decreed to be eſtabliſhed, 
and that the lord might grant leaſes and eſtates at pleaſure, after 
ſuch preſentment and agreement. Fin. R. 263. Irin. 28 Car. 2, 
Lady Wentworth v. Clay, Jeffries, Hall, & al. 

29. Bill to be reheved fro certo lete, curia adviſare vult. 2 Vern, 
78. pl. 26. Mich. 1692. Chafin v. Gawden, 

prune — | 

Mcaſures of 40. It was decreed what was a yard land, and how to ſet the 

lands. fame out. Toth. 131. cites 12 Car. | 

ne” 41. Where the quantity of a yard land is not known, a commiſ- 
fon ſhall iſſue to ſet out fo much land as the commithoners {hall 

| think fit, upon common intendments. Toth. 186. cites Hill. 

[ 426] 14 Car. Biſhop of Hereford v. Awberry. 

— — | 


Peace bis. 2 42, Bill of peace to prevent multiplicity of ſuits, proper for a 


- 


— 3 3 — 
Tire court of equity, as whether a lord of a manor had a grant a 
er ree warren, and if he had, whether there was ſufficient commer 
ſues another left for the reſt of the tenants; and a new trial at law directed on 
0. * thoſe points. Vern. 22. pl. 15. Mich. 1681, How v. the 
| common, or Tenants of Bromſgrove. : 
ufing it 3 | 
where he ought not, and recovers a ſhilling or other ſmall ſum for damages; if another commoner ſues 
Fkewiſe a bill, that the ſecpnd plaintiff may accept the lite damaprs for what is paſt, to prevent charges 
at law, is a bill F peace, and proper in this court. Vern. 308. pl. 302. Hill. 1684. Paulett v. 
Ingreis. = | 

But where the ſame plairtif bas brought ſewrral ef ments agairſ che ſ:me d:fendant for the ſame 
lirds, and 5 or more verdicts have been given for the detendant; a bill of peace is not ſo proper in this 
caſe, one man being able to contend with another. G. Equ, R. 2. Emil of Bath v. Sheriwin.— 
10 Med. 1. Anon. lecms to be 5. C. 


pm ng 43. Perjury to be examined here, HALskE v. BRowN, natwith- 


Perus: flanding the cauſe was diſmiſſed. Toth. 222, cites 16 Eliz. 


| fo. 401. 
5. C. æ S. p. 44. Defendant was ordered to anſwer a bil! of perjury. Toth. 


and itwas 73. cites 19 Eliz. Phillips v. Benſon. 


aſfirmed by 
the officers of the court, that by the order and cuſtom of the court, he ought to be examined upon 


aterrogatoriess Cary's Rep. 97. 20 Eliz. . 

45. Whereas the plaintiff's bill againſt the defendant for 2vilfu! 
perjury, the defendant hath demurred, which this court alloweth 
not of, It is ordered that a ſubpœna be awarded to the defend- 
ant to anſwer, Cary's Rep. go. cites 19 Eliz. Woodcock v. 
Woodcock. | 

46. 40 l. coſts given for perjury. Toth, 222. cites Mound v. 
Culme, Mich. 14 Car. | 


2 47. The plaintiff exhibited, thereby ſhewing, that there is 2 
Ae. queſtion and controverſy between tabs defendants, for the reverſimm of 
—— 2 many of Aldwell, aohich he holds for years by leaſe made thereof 
to him by one Anthony Marmyon, and that he doth not know to 

which of them the rent and reverhon is due, and therefore de- 

| ſires, 


2 4e in 
" - 


SI 


Chancery. 


fires, that upon payment of his rent ints this court, accordin g to the 
covenants and articles of his leafe, he may be diicharged, and 
' ſaved harmleſs from moleſtation, ſuit, and trouble, for the ſame 

rents, by the defendants, or either of them; wherefore it is or- 
dered, that an znjunttom be awarded againſt the defendants not 10 
moleſi the plaintiff for his ſaid rent, during his ſaid contention, ſo 
as the plaintiff pay his rent into this court. Cary's Rep. 65, 66. 
cites 2 Eliz. fol. 141. Alnete v. Bettam and Marmyon. 


48. Where a man made title to a rent-/ech, of which there 
Was 7 ſeifin, nor for which he had any action at the common 
law, and prayed help here, it was denied, upon conference had 
by the Ld. Keeper with the judges. Cary's Rep. 7. cites Mich. 
1590. | 


49. A bill may be brought Hr ſoliciler's fees if the buſineſs was 
done in this court, and fo it may be, though done in another 
court, if it relates to another demand made by the plaintiff in 
this court; per North K. Vern. 203. pl. 198. Mich. 1683. 
Earl of Ranelagh v. Thornhill. 


50. Where a flatute is extended, it cannot be tried in an eject- 
ment whether it be ſatisfied ar nit, but the only remedy is by ſcire 
facias ad computandum, or bill in canc, but otherwiſe it is on an 
elegit; for there the debt and yearly value appear. on record, and 
it may well be known when the debt is paid, and may come in 
evidence on a trial in an ejectment. Arg. Vern. 50. Patch. 1682. 
in caſe of the Earl of Huntington v. Greenvill. | 

51. Bill for relief againſt a bond and judgement, which was de- 
creed on plaintiff's paying what remained due, and interett, and 
colts at law, and then the bond to be delivered up, and ſatisfac- 
tion acknowledged, the plaintiſf giving a relcaſe of errors; and, 
on failing ſo to do, the bill to be diſmiffed. Fin. R. 417. Hill. 
31 Car. 2. Morrice v. Hollibarton and Vledyer. | 


52. Felling of zrees is to be ſtaid in equity, ſo far as that the 
pannage may not be taken away. Toth. 210. cites 36 Eliz. 
Corham's cale, ä 


53. Bill t oblige defendant to accept à truſt, and propoſing rea- 
ſonable terms for the truſtee, in caſe he would accept, which the 
truſtee (the defendant) accepting, was decreed accordingly. Fin. 
R. 32, Mich. 25 Car. 2. Clifton & al v. Sacheverell. 

54. A bill 2% compel truſtees to enter to preſerve contingent remain= 
ders is of the firſt impreſlion, for their title is merely at law 
per King C. and ſays, it did not appear in the cauſe that the 
truſtees refuſed to enter. ꝙ Mod. 132. Hill. 11 Geo. 1. Reeves 
v. Reeves. « 


55. A. differing with his mother about the repairs of the man- 


bon-houſe, ſettles his eſtate on his brother, but firſt takes a bond 
of 
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Rent-fecks 
— — 


CO 


So- c tor. 
See tit. So- 


Ucitors. 


a. gates, 
w of + * © 
7 armnmeniss 
41 — 

— 


— — 
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TFEs. 
See tit. 
Tees. 


Tru ſs 
— — 


See tit. 
Truſts. 
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S. P. 
Hard. 468. 
Arg. in 

| Pawiett v. 
Attorney - 
General. 
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of 5001. penalty from him, in his ſiſter's name, that he ſhould 
never ſuffer his mother to come into the houſe. The bond was de- 


creed to be delivered up and cancelled, it being againſt the law 
of nature to prohibit a ſon to cheriſh his mother, Vern. 413, 


pl. 391. Mich. 1686. Traiton v. Traiton. 


56. There ought to be no more help in chancery than there iz 
at common law, againſt him that hath waged his law in deb, 
though, peradventure, falſely. Cary's Rep. 7. cites 15 H. 7. 
Duplege's caſe. Co, | | 


57. An order for a commiſſion to ſet out meetways and cauſeruay: 
moved in preſence of Mr. Egerton, of countel with the defend. 
ant. Cary's Rep. 107. cites 21 & 22 Eliz, All Souls College v. 
Everall. ” 

58. A bill to be relieved for a way which has been adsl;/bed, 2 
commiſſion to ſet it out. Toth. 85. cites 8 Jac. Savill v. Tim- 
erly. | | 
n = A piece of ground ſold, but no reſervation of a highway, but 
decreed that a way ſhould be continued as formerly. Toth. 133, 

cites Mich. 3 Car. Powel v. Parſons. | | 

60. A highway decreed. Toth. 133. cites 10 Car. Wootton 
v. Wootton. | | 


For more of this, ſee the ſeveral titles throughout this work. 


(E. a) Relief. Againſt what Perſons. The King, 


I. 8 | Leaſed to S. and V. in truft for the wife and children if 


* G. and after G. and W. are attainted of treaſon, & c. by 
this a moiety of the term weſled in W. is forfeited to the king, and 8. 


is tenant in common with the king. It was agrecd, that the 
king ſhall not, in equity, be ordered to perform the truſt, for 25 


the king cannot be ſciſed to an uſe, fo his eſtate cannat be“ ſutjef 
79 a truſt, and there is no equity againit the king. Lane 54. 


Trin. 7 Jac. Wike's caſe. 


2. Lands were mortgaged by P. 10 L. in fee, and entered into a 
ſtatute and recognizance to pay the money at the day. The 
money was net paid at the day. L. dies. His fon and heir is attainted 
of trraſan. Tore king ſciſet. The executor of L. extends P. 
lands on the recognizance. P. by bill againſt the king and the 
executor, ſuggeſts that he could not pay the money at the day 
and place by reaſon of the plague, and that afterwards L. ac- 
cepted the intereſt, and waived the forfeiture. The queſtion on 
demurrer was, whether P. could have a redemption againſt the 
ling? It was argued that he could not, but that he muſt prefer 
his petition of grace and favour. Hale Ch. B. ſaid, he had de- 
clared his cpinion in Lorp CLEvELAxD's cast, that in natural 


juſtice redemption of a mortgage lies againſt the king; but he 


ſaid 


1 „„ 1 


— 2 — — 
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' {aid his opinion is, that the king cannot be compelled to re- 


i i convey, but that an amoveas manum only lies in this cafe. 
„Baron Atkins was ſtrongly of opinion that the party ought in this 
ante to be relieved agamit the king, eſpecially as he is the fountain 
oV»Vl juſtice and equity, and the not doing it, would derogate from 
EY his honour. Hardr. 465. Prin. 19 Car. 2. in ſcaccario. Paws 

, i lett v. the Attorney-General. 

[k. a) Bill. Joinder. Who may join, or be joined, 
, nn in a Bill, 
F 1 5 II there be an agreement in a pariſh by a % order, that 

. 100“. per ann. ſhall be paid to A. for a yearly lecture in the 
a = pariſh, in a bill for the recovery thereof, the court held, that all 
4 E the parties to the order ought to be made defendants, otherways 
the plaintiff cannot have a decree. Hard. 333. Mich. 15 Car. 2. 
L , 


= Henchman v. Ayer. | | 
* I 2. There was an Engliſh 57% in the exchequer againſ/ Harris, 
to ſbe ĩo by what title he held ſuch a meadow, which ( as was alleged ) 


I 


8 = appertained ie the office of keeper of Glouceſter caſtle granted to the 
3 plaintiff for life, and againſt the other defendants, as brewers of the 
city of Glouceſter, every one of which, as the bill ſuggeſied, ⁊uas by 
| cuſtom obliged to pay an annual fum de the {aid officer, To which bill 

the defendants demurred, becauſe the bill is concerning things of 
ſeveral diſtin natures, and is brought again ſeveral perſons, which 

n |F will occaſion ſeveral anſwers and examinations; and if they were 

- ſuffered to be put all into one bill, each party would be obliged 
if | to take copies of what no ways concerned his own cauſe, where- 

5 by the charge would be increaſed to no purpoſe; and of that 

3 opinion was the whole court. Hard. 337. pl- 7. Mich. 15 Car. 2. 

- Berk v. Harris & al'. | 

_ 3. As if a parſon ſhould prefer a bill againſt ſeveral perſons, viz. 

7 agaluſt ſome for tithes, and agamit others for glebe, this is naught, 

£ Hard. 337. pl. 7. Mich. 15 Car. 2. in cafe of Berke v. Harris 

& al, 


4. But for tithes only it is well againſt ſeveral pariſhroners, becauſe 
they are of the ſame nature. Hard. 337. pl. 7. Mich. 15 Car. 2, 
in caſe of Berke v. Harris & al. | 
5. If a lord of a manor would prefer one bill againſt divers tenants 
for ſeveral diſtinft matters and cauſes, as common, waſte, ſeveral pif- 
cury, & c. this were naught, though the ground and foundation 
of the ſuit, viz. the manor, be an entire thing. Hard. 337. pl. 7. 
Mich. 15 Car. 2. in caſe of Berke v. Harris & al, 

6. One tenant of a mancr cannot bring a bill 4% guiet him in a 
cuſicmary right awhich is commen to all the ether tenants; for the end 
of ſuch bills is, that, where ſeveral perſons having the ſame right 
are diſturbed, on application to the court, to prevent multiplicity 
of ſuits, iſſues will be directed, and one or two determinations 


 <imiffed the it was matter of abatement only, and did not concern the right; 


Chancery. 


will eſtabliſh the right of all parties concerned on the foot of one 


common intereſt; but in all thoſe bills either all parties join, or- 
a determinate number in the name of themſelves, and the ref. 


prefer a bill; whereas in this caſe one only * brings the bill on 


the general right, and not on the foot of any particular diſtin 


right; and the bill was diſmifled with coſts. Sclect Cafes in 
Chancery in Ld. King's Time, 74, 75. Trin. 2 Geo. 2. Baker 
v. Rogers. | 


(G. a) Abatement of Suits in Chancery. In what : 


Cates, and by what. 


of PLaintff exhibited his bill as well in his own name as in his 
wife's name, concerning a premiſe made by the defendants 
to the plaintiff and his wife te make them a leaſe of the manor of A. 
during their lives. The defendants demur, for that the plaintiff 
ought to have a bill of revivor againft them; for that his wife :; 
dead fence the bill exhibited. The demurrer was diſallowed ; for 
the promiſe was made during the coverture, and the plaintiff 
claims not the ſame in right of his wife, therefore the defen- 
dants are ordered to anſwer directly to the bill. Cary's Rep, 
88. cites 19 Eliz. Thorne v. Brend, Wilkinſon, c. 
Cary's Rep. 2. The plaintiff (pending the ſuit) conveys over his intereſt, but 
ai in truft, and yet the court would hold no longer in his name. 
S. C. chat Toth. 103, 104. cites 1584. Hill v. Portman. 


the defend- 


ant was in p<//efſi-n at tt : Es » . 
deſired that either he might have an injunction tor his poſſeſſion, or elſe that the cauſe might be i/- 


mie, which the court thought reaſonable; and it is ordered that the plaintiff ſhall thew cauſe why it 


: ſhvuld not be granted. 


I. Adminiftratir in nature ꝙ a guardian to an infant, heing ex- 


ecutor, exhibits on his behalf a bill in chancery. The infant ¶ de- 


pending the ſuit comes of full age. This abates not the bill, by 
the opinion of the lord chancellor Egerton. Cary's Rep. 31. cites 


Feb. 1602. 45 Eliz. 


P.R.C. 4. A me ſe, defendant, having a commiſſion to examine witneſſes, 
pl- 1, 2. marries; and after the marriage the witnefſes are examined on 
* that commiſſion, and held good, and the depoſitions ordered to 


ſtand. Toth. 163. cites 10 Car. Winter v. Dancic. 
Chan. Rep. 5. A feme ſole exhibited a bill, but before the hearing the cauſe 
1 e married, and afterwards the cauſe was decreed for her. On a 
Care 3+ 5-C: hill of review to reverſe the decree, this was aſſigned for error, for 


and the : : 
court, aſſiſt- that the cauſe being abated by the marriage, there was no found- 


ed by the ation for ſuch decree. The defendant demurred, becauſe it ap- 


_ peared not in the body of the decree, but quite dehors; nor was 
god, a it proper for any but the defendant to take advantage of it, and 


_' and after a decree made in point of right, any matter that me 
0 


: time of tbe bill exhibired, and the plaintiff entered upon bim. The defendart 
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review upon; and the court was of that opinion, and allowed 


1429 


be pleaded 120 abatement was not ſuch error as to ground a bill of view. — 


2 Freems 
Rep. 169. 


the dumurrer. Nelſ. Chan. Rep. 85. Cranborne (Viſcounteſs) pl. 279. 


v. Delmahoy. 


6. If a cauſe has ſlept 12 months in court, there ſhall be no pro- 
ceedings had upon it without firſt ſerving a ſulpæna ad facien- 
dum atternatum. Per Lord Keeper. Vern. 172. pl. 165. Trin. 
35 Car. Anon. | 

7. If the attorney-general of the dutchy-court exhibits an in- 
firmation in behalf of a part-owner of coal-mines, the relator's 


death abates the ſuit. Chan. Prec. 13. Trin. 1690. in caſe of 


Vermuden v. Heath, 

8. A feme covert was executrix, and a bill was brought againſt 
her baron and her for a legacy. They put in their anſwer, and 
witneſſes are examined, and publication paſſes, and then the 
baron dies. The court held, that the death of the baron is no a- 
batement in ſthis cafe, and that the wife is bound by the anſwer 
and depoſitjons ; but in caſe of the wife's inheritance it might be 
otherwiſe. ( 2 Vern. 249. pl. 234. Mich. 1691. Shelberry v. 


bill 2vants proper parties, it is diſcretionary in the 


4 court, either to. diſmiſs the bill, or to give leave for an amendment, 


on payment of the coſts of the day; but in the principal caſe, 
two leſſees brought a bill, ſuggeſting the third to be dead, whom 
they in abatement of a ſuit at law brought by defendants in this 
court as plaintiffs at law, afterwards ſwore to be living, the 
court thought, that if in any caſe a bill ought to be diſmiſſed, 
it ought in this, and diſmiſſed it accordingly, but without preju- 
dice to another bill. Wms.'s Rep. 428, 429. Paſch. 1718. 
Stafford v. City of London. | 

10. Truſtees were decreed to convey to certain uſes, and it was re- 
ferred to the maſter to ſettle the conveyance, after which the c 
que truſt in fee dies; the maſter proceeded, and reported, that 
he approved ſuch a draught of a conveyance. An exception was 
taken, that the ſuit abated by the death of ceſty que truft, and 
that the maſter had no power to proceed till the ſuit was revived 
but the court over-ruled the exception; for clearly, when there 
are ſeveral plaintiffs or defendants, the death of any of them made 
an abatement of the ſuit only os to themſelves, and the ſuit con- 
tinued as to the reſt who were living; and therefore, as to the 
defendants, the truſtees, they might well execute a conveyance 
of the legal eſtate, and were not to wait for any thing that was 
to be done by others. Abr. Equ. Caſes, 2. Mich. 17:7. Finch 
v. Ld. Winchelſea. - : : 

11. It was ſaid, that it was every day's practice to arder money 


ut 4 court to the party intitled by the d-cree, notwithſtanding the 


death of ſome of the parties. Abr. Equ. Caſes, 2, Mich. 1727. 


Finch v. Ld. Winchelſca. 
Vol. W. L. 12. The 


S. C. reſolv- 
ed accord- 
ingly. 
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Wms. “s 
Rep. 277. pl. 
66. Finch 
v. Ld. Win- 
chelſea, is 


not 8. P. 
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A hy 


The death of any . the parties, plaintiffs or defendants, 


3. An executer (his 760 ar dying after publication } could not be 
permitted to exhibit a new bill to make further proofs, but was 
held to a bill of revivor. Toth. 272. cites Ferney v. Lawne, 

A 30 Eliz. - 

14311 4. Huſband and zue joined in a bill for 2901. arrearages by 

year to her due; the died before hearing ; he, after her death, 

extiibited a bill of revivor, and ſerved procefs to hear judgment; 

vet, upon an objection that the defendant thould ſirſt have been 
called to anfwer, the hearing was put off. 1591. Toth. 271, 

272. Cecil v. the Earl of Rutland. 

5. Windham being a cid, had a judicial erder for the ſub- 

1 dance of the matter, and a c nan; ff: 2 t5 make profes and after be 

i . marricd the defendant, luppoled it needed a revivor, and ruled 

| not. Toth. 272. . ene 37 Em. - 

j 6. If one exhibits a bill or information, and is not the e party g- 

? griet 21 as an informer on a penal ſtatute, or a miſdemeanor, if 

2 he dies, it was ruled, that his heir, executor, or adminittrator, 

f ſhall not have a bill of revivor, but the ey g general may, 

| 

| 


abate the ſuit. P. R. C. 7 
8 does the mar _ # a feme pla intif, but not of a feme “- 
” = 0 
(H. a) Bill of Revivor. Who may have it. 
HE Oe and her huſband exhibited their bill againſt 
the defendant; the hr/band dies; the wife, now. plaintiſf 3 
exhibits a bill of revivor, and good. Cary's Rep. 100. 20 Eli. 1 
a Parrot v. Randall and Cowarden. | | E 
An af/ignee cannot revive a fuit. Toth. 272. cites Haſel- 3 
Engr V. Revnolds, in 23 & 24 Eliz. 3 


D 8 


Noy 100. Mich. 43 & 44 Eliz. Anon. 
Chan. Caſes 7. R. H. made the | Platntyf and his ⁊cidaati joint executors z his 
Ei 1 will, but hen this condition, that if his widow married, her execi- 
iz, that the torſhip ſhould ceaſe, and then the plaintiff ſhould be fole executor. A 
w cow mar- hill æuas exhibited by the executors, and an anſwer put to it, and 
b. td acc 55 teveral tet lecutory erders made, 0 amongſt the reit, an order oy 
; eonjent, 2 refer the while matter in di iFerence to the arbitratim 9 
** perſon. Then the widow died, and now the queſtion was, 
whether there could be any further proceedings on this bill? of 
v. N there muſt be a bill of revivor ? And it be; ng referred 
o Ch. J. Bridgman upon this point, he was of opinion, that 
there mult be a bill of revivor. A bill of revivor was brought to 
revive all the former proceedings, and particularly that "order 
made by conſent, but difallowed as to this on demurrer. Nell. 
. 111. Rep. 108. 18 Car. 2. Hamden v. Brewer. 
A plaintiff who is a puren cannot maintain a bill of re- 
4 VIS OT. 2 Freem. Rep. 13 . pi 100, IIIII. 21 &N 22 Car. 2. 
Bacchus's cate. | 


11 8 | 9. B. 
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9. B. being a purchaſer, exhibited a bill of revivor againſt the 


defendant, and revived the ſuit by order, and the defendant 
joined in examining witneſſes, and the cauſe coming to be heard, 


the bill was diſmiſſed; for that the plaintift) as purchaſor, cannot 


maintain a bill of revivor, for that there wanted other parties 
at the hearing. 3 Chan. Rep. 39. Hill. 21 & 22 Car. 2. Back- 
houſe v. Middleton. 
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As de iſce 
cannot bring 
a bill of re- 
vivor, not 
being in re- 
preſentation 
to the devie 
ſor, but in 
nature of a 
purchaſor. 


Chan. Caſes, 174. S. C. —— See (O. a) pl. 1. Clare v. Wordell. 


10, Where there are /everal plaintiff, and the bill after hearing 
abates, ſome of them, without the reſt, may revive the cauſe. 
2 Chan. Caſes, 80. Mich. 33 
Exton v. Turner. | 

11. Per cur. an offignee ſhall not have a ſcire facias to re- 
vive a decree that is not ſigned and inrolled; but after the de- 
cree is iurolled, an aſſignee may bring a ſcire facias to revive it, 
in like manner as at law, if there be judgment for an annuity, 
and the annuitant afterwards ſells the annuity, the vendee ſhall 
have a ſcire facias upon this judgment. But though the lord 
keeper difallowed the ſcire facias, yet it was without colts, be- 
cauſe the defendant might have demurred, but did-not. Vern. 


283. pl. 282. Mich. 1684. Dan v. Allen. 


in privity, was not intitled to ſuch writ. And in this caſe it was inſiſted that 
ought to have brought an original bill to have a parallel decree made, in which it may 


Car. 2. in a nota, in the caſe of 


Vern, Rep. 
426. pl. 401. 
Hill. 1686. 
Dun v. Al- 
len, 8 
ſays the ſci. 
fa. was diſ- 
charged by 
Ld. Keeper 
North, be- 
cauſe the 
plaintiff not 
coming 

the plaintiff 
be uſed as a 


good argument or inducement to the court to make a like decree, it- no ſufficient reaſons are thewn to 
the contrary 3 but the maſter of the rolls now decreed, that the former decree ſhould be confirmed, and 


reviewed, and executed. The reporter adds a quiere. 


12. Adminiſtrator gets a decree and dies before inroiment, or 
any further proceedings; adminiftratsr de bonts non may revive this 
decree * within the equity of 30 Car. 2. cap. 6. 2 Vern. 


Owen v. Curſon. 


oy a 
I” 


Executor of 
an adminiſ- 
trator can- 
not revive 4 
decree ob | 
tained by the 


alminiftrator, but it ought to be brought. by the adminiſtrator de bunis- non of the inteſtate. G. Equ, 


Rep. 234. Arg. in cale of Barnwell v. Ruflel. 


13. Mortgagor brings a bill 7 redeem, an account is decreed, 
and a report made, and divers proceedings thereon, and orders 
made for plaintiff to pay coſts and deliver poſſeſſion to the detend= 
ant. The mortgagee dies. £:xecrtor of defendant was allowed 
in canc. to revive the ſuit, and the proccedings confirmed in 
dom. proc. and the court thought the plaintiff executor of that 
erecutor, has the ſame right to revive upon the death of her hut- 
band, as he had on the death of his father. 2 Vern. R. 296. 
pl. 218. Trin. 1693. Lady Stowell v. Cole. 

14. The plaintiff*s inteſtate had obtained a decree againſt the de- 
fendant for payment of a ſum of money, and alſo for conveying of land 
and delivery of deeds; but beforc any thing was done upon it, 
hed inteſtate 3 and the plaintiff having brought a dire facias to 
Tevive the decree, the dofendant domnurs, becaule the heir was not 
made a party, and a decree cannot be revived by parts ; and if the 
heir will not join as plaintiff, he ought to have been made de- 

8 8 flendant. 


— 


* 


1 


2 Vorn, 
384. pl. 
A - x4 = 
551. „nn 
1780. 3. Ke 
but S. P. 
does not 


Dea. s 
14 
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Wo, fendant. On the other fide it was ſaid that the heir and adminiſtra. 
tor not are jointly concerned, and each may proſecute pro intereſſo ſas, 
and cannot join; and if he had been made defendant, the decree 
would not have been revived againſt him, becauſe the bill could 
only have prayed it might have been revived as to the perſonal 
eſtate; and the court over-ruled the demurrer, and faid, it waz 
like a judgment at law in waſte, where there may be 2 revivur,, 


It being then objected that the ſcire facias is to revive the whole | 
decree, whereas it ought to be only as to the perſonality, the 
| court all;wed the demurrer as to the reality, but ordered the de- 
3 cree to be revived as to the perſonality. Mich. 1701. Abr. Equ, | 
| Caſes, 3. Ferrars v. Cherry. 0 
N © S. P. 15. Where there is a decree for an account, and defendant diet, 
A | gh 5. bis repreſentative may revive as well as the plaintiff, * both being 
4 per Lord in nature of plaintiffs. Chan. Prec. 197. pl. 158. Paſch. 1702, 
Harcourt, Kent v. Kent. 
4 Trin. 1714. | | 
4 in Dones's caſe. Ibid. 743. Arg. Mich. 1721. in follinſhead's cafe, 
+ | .. 
i 16. It a creditor is admitted by order to come in before the maſter ö 
0 and prove his debt, and pay his contribution, he is intitled to revive, 2 
* if the cauſe abates. Trin. 1702. Abr. Equ. Caſes, 3. Pitt v. C. 
14 the Creditors of the Duke of Richmond. , 
| March 22, 17. One who c/a:ms only as heir at law by proviſien or by forme- de 
1 Win geld v. den, cannot revive, but muſt bring his original bill. NIS. Tab. thi 
5 Whaley. | May, 1721. Otbourne v. Uſher. me 
| 18. Bill F partition brought j /everal perſons, one dies, 2 . 34 
9 wifes Hit part to a eo-plainitiff, and makes him executor; he brings a j 1 
9 bill of revivor, to which it was demurred. It was ſaid, that Hm 
9 | bills of revivor, and bills in nature of bills of reviver, are very dit- thou 


ferent; a bill of revivor can only be by the heir as to the real- 
ty, and by an executor, or adminiſtrator, as to the perſonalty. 


On bill of revivor, the eſtate continues the ſame as before abate- 1 
. - . . : T 
ment; but here, in caſe of a deviſee who is a purchaſer, the n 


eſtate is altered, and a purchaſer can never revive, and cites 

1 Chan. Caſes, 174. and an anſwer muſt be put in and publica- 

tion paſs, though poſſibly he may have benefit of orders, &c. 

The demurrer was allowed, but leave given to amend the bill, 

and revive as executor ; and az original bill, in nature of a bill of re. 

vivar as deviſe, was thought the moſt proper method. Sel. Chan. - 

| Caſes in Ld. King's Time, 53, 54. Mich. 11 Geo. 1. 1725: * 

Huet v. Ld. Say and Seal. ” the f 

C 433 ] 19. It was held, that if ſme of the was, i refuſed to join in reya 


bringing a bill of revivor, that the others may bring ſuch bill, and ten 
make thoſe who refuſed defendants. Abr. Equ. Caſes, 2. Mich. 1727. draug 
in caſe of Finch v. Ld. Winchelſca. the le 


20. And it was agreed that a defendant might bring a bill of Per « 
revivor as abe as a plaintiff. Abr. Equ. Caſes, 2. Mich. 1727. in truſt; 
cafe of Finch v. Ld. Winchelſea. - the eq! 
21. Upon the late fatute relating to inſolvent debtors, it was fe- 2 0 7 
ſolved by the barons of the exchequer, that the affgnce of the in- be do 

i | falvent Cafes, 


E heir, but took time to conſider of it, and would be attended with precedents, 
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folvent debtor is not enabled by this act to bring a bill of revivor 
as the debtor himſelf might have done, no more than an aſſignee 
under a ſtatute of bankruptcy. NM. 12 Geo, 2. Bowman v. Ridley 
& Harriſon. | | 

22. But it was agreed, that either might bring a bill in nature of 
a bill of revIv9r. And Parker B. ſaid, that where it is res integra, 
he ſhould very much doubt whether an nee of a bankrupt, as 
in the preſent catc of an infolvent debtor, nught. not bring ſuch a 
bill, for he thought the words in the ſtatute ſufficient to enable 
him ; but that the law was now ſettled. M. 12 Geo. 2. in caſe 
of Bowman v. Ridley & Harriſon. 


(I. a) Bill of Revivor. Againſt whom. 


. V OTC given to a ſtranger of a bill of revivor is neceſſary, 

it is improper to make him a party not being in privity, 
and lo they mult Joſe the witneſſes examined on the firſt bill. 
Chan. Caſes, 15 2. Mich. 21 Car. 2, Style v. Boſvile. 

2. A decree and ſequeſtration was had againſt A.—A. dies.—The ns 9.3609 
decree being for a perſonal duty, ought not to be revived againſt 3.6 
the defendant as heir, and diſmiſſed the bill, though it was for Keeper in- 
money payable on account of a charity. 2 Chan. Rep. 244. N 
34 Car. 2. Univerſity College in Oxford v. Foxcrott. ben 


againſt the 
Where a ſequeſtra- 


| tion iſſues as meſne proceſs, it determines by the death of the party; but where it iſſues after a decrees 
though for a perſonal duty only, it is otherwiſe. Vern. 58. pl. 54. Trin. 1682. Burdett v. 
Reckeys 


z. A man marries an adminiſtratrix. Plaintiff gets a decree But the re- 


| 22ainſt him and her for 10901. out of the eſtate of the inteſtate. Peer lays, 


it ſeems that 


| She dies, Whether plaintiff could proceed againſt the huſband the hulband 
| without reviving and bringing an adminiftrator of the adminif= is not bound 
| tra;rix before the court? 2 Vern. 195. pl. 177. Mich. 1690. © *"\ver it 
| Jackſon v. Rawlins. - 


farther than 
the value of 


the eſtate which he had with his wife, 


4. A defeFive execution of agreement was decreed to be ſupplied, 


and in this caſe the /egal eflate 2vas in A. and B. and the equity of 


the fee was in C. It was referred to the maſter to ſettle the con- 
reyancez after which cy que truſt in fee dies. The maſter being 
attended afterwards by the plaintifts, reported that he approved a 
draught of a conveyance, which was only from A. and B. in whom 
the legal eſtate was, to the % of the plaintiffs according to the decree, 
Per cur. this is well, notwithſtanding the death of ceſty que 
rat; but if the plaintiffs ſhould hereafter defire a conveyance of * 
the equitable intereſt, they mult revive againſt the heirs at law of the 
4% que truſt ; and fo in all caſes where any thing was required to 
be done by the repreſentatives of the party dying. Abr. Equ, 
Caſes, 2. Mich. 1727. in cate of Finch v. Ld. Winchelſea, 
5 L13 | 


_ COT 


8 * 3 * n — 4 


is there, as 
it ſeems it 
ſhoule be, 
(* pro- 
nous td, ) 
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(K. a) Bill of Revivor. Flow. 


1. IN a 4 of reorur upon a bill of rowi id, there. was x demurer 
to it; and the queſtion was, whether it would lie or nc? 
And. 7 Rep. Kenne's 5 caſc, and Robinfon's cafe. 2 Rep. 186, 
being cited in point that it lies not, and divers precedents being 
cited out of chancery that it does lie, the court, in regard of the 
dithiculty and conſequence of the cafe, adjourned it till precedent; 
were ſearched ; but-the chief baron tecmed to be clearly of opinicy 
that it hes, and that it is not like a bill of review, or an action 
per Journcys Accounts. Afterwards in Mich. term the cour: 
agreed that it well eg. upon. re ading two precedents | in point in 
© i court of chancery, ci{pecially in cate of death, as here 2 /e 
defendants died one after anther ; but if one be named defendant i 
the eriginal bill who 1s yet alive, he eught nat to be named in 1 
bill if reviver, becauſe the ſuit never abated as to him; but if he 
be named in the bill of revivor only, there he may be named n 
every bill of revivor afterwards, becauſe he was not named a «© 
fendant in the original bill; fed adjornatur. Hardr. 201. pl. 4 
Mich. 13 Car. 2. in the exchequer. The Attorney-General ;, 
Sir Edward Barkham. | 
A ſuit cannot be revived 7 fart; but the whole proceedin:, 
viz. bill, anſwer, &c. and all ende rs muſt ſtand revived. Arg. a and 
agreed by the counſcl of the other ſide. 2 Chan. Caſes s 80. Mick 
33 Car. 2. in caſe of Exton & al' v. Turner. | 
3. Nice given to a ftranger of a bill of revivor is neceſſary. 8 
is improper to make kim a party, not being in privity; for if the 
go by 1 bill, they muſt loſe the witneſſes examined on tle 
firſt bill. Chan. Caſes, 152. Mich. 21 Car. 2. Style v. Bofvil ile. 
4. Adjudged that where the ſuit abates, the plaintiff may eit 
bri ing an orig incl bill, or a bill of revivor, at his election. Vern, ; vi 
pl. 441. Trin. 3 Jac. 2. Spencer v Wray. 


(L. a) Bill of Revivor. In what Caſcs. 


by Decretal order Was 5 in 1657, for ſeveral matters; 

and after the - cauſe had depended upon account 3 years, 0 
decree vas drawn, wherein the ſirſt decretal order was recited but 
part of the matter thereby decreed was omitted in the decretol port! 
the decree itſelf; and fon after the decree ⁊uas figned and inrolled the 
def endant died. A ſcire facias wwas ſued te revive, and in the proſecu- 
tion thereupon, the plaintiff diſcovered the omiſſion, and fo couid 
not have the benefit of that part which was mitted | in the decree 
that way, and the defendant being dead could not help on 


omiſſion by a motion upon the ſurprize, The bill now was a bil 
of 
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Chancery, 


of revivor, to revive fo much of the decree as was omitted as 
was alleged; howbeit in truth the bill was to the whole. de- 
Cree. It was pleaded that the decree being inrolled, a bill 
of revivor did not he, but a fcire facias Ordered that the 
Py and demurrer be over-ruled. Chan. Cates, 37. Mich. 

5 2. Williams v. Arthur. 5 | 

* 2. Part of a decretal ier, as it Was ſioned and inrolled, was 
left out of the entering book in the regiſter's oflice, which directed 
an allaauanct to the dl. fendant ; and in ref ſpect of the ſaid omiſſion 


in the order, the maiter made not ſuch allowance; but upon 


EICE ptions ro the report the allow Ance . m ade. 3 Chan. 


| Rep 72. Iill. 1671. 'Tredcroft v. "W hite C. 


Ajter a decree ſigned and inrolled the plaintiff brought a bill 
of rey or, the ſuit having abated ; Where the d. >fendant infiſts 
that the plaintiff ought not to have brought a hill of revivor in 
this cal ©. but to he taken out a ſubpz. 1a in the nature of a {care 
factas ts revive the d:rree, the ſame being t;zned and inrolled in the 
life-time of the plaintiff's teſtator, therefore the defendant de- 
murs to the ſaid bill. The plaintiff inſiſts that it is at the plaintiff's 
cledtiau to revive the laid decree inrolled, and to have execution 
thereof by bill or ſubpœna in the nature of a ſcire facias; and as 
this cate 15, the whole proceedings could not be revived by 
ſubpcena, in regard ſeveral proceedings have been relating to 
colts ſince the decree, which proceedings can be only revived by 
bill, and therefore the moſt proper courte was to revive all things 
by bill. This court held the ſaid bill to ben well brought, and held 
the demurrer inſufficient. 2 Chan. Rep. 67. 24 Car. 2: Crolter v. 
W. 1 

The plaintiff brought a bill againſt the defendant r ar 
3 and after brou cht aſſump/it at law for part of what qvas 
included in the bill, ſo was ordered to make election on which he 
would procecd.' He elected ging ts law, and an injuunctian as 
to proceeding here. On the trial at law it appeared by the 
witneſſes, that there were accounts between them. The coun=- 
fel finding they had mitlaken the action, never controverted the 
defendant's proof, but /ufered a nonſiuit: fo the plaintiff hu 

- leave o revive, which was oppoicd vy the defendant, the 
” laintiff having made his election. But the Ld. Chancellor gave 
leave to revive, and declared the only end of the tnjunction vas 
that he ſhould not pig gcc on bath together, not that chuſing one in 
which he miſcarries, ſhould preclude his right. It is not a 
?avour, but ex debito juſtitiæ he might bring a new bill; and 
13 1t not of Juſtice to make the coming at right as expeditious and 
as little expenſive as pollible? For on a new bill, after much 
time and money ſpent, you would be but where you are on a 
bill of revivor. The caſe of one COLLETT was quoted as a point. 
Scl. Chan. Cafes in Ld. King's . 4. Mich. 11 Geo. 1. Hind- 
ford (Earl) v. Decoſta. 
5. Bill was difiniſſed with cls, which were taxed, A bill of 
revivgr avas brough t ingly for colts, to which it was demurred, In 
arguing the demurrer it was inſiſted, that though the conſtant 2e 
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2 Vern. 297. 
pl. 287. 

Trin. 1693. 
5. C. & S. P. 


Chancery, 
be dat where a bill is diſmiſſed with cofts the party cannot revive for 


that, that mi be taken to be where they are not taxed and liquidated | 


to a fim certain; for then it becomes a duty; ind though the 
bill be diſmiſſed, it is not ſo much out of the court but the party, 


in conſequence of ſuch diſmiſſal, is liable to the proceſs of the 


court by ſubpœna, attachment, &c. The Ld. Chancellor ſaid, it 


is a rule that, unleſs in account, where both parties are actors, they 


cannot revive; but he knew no inſtance of revivor in ſuch a caſe 
as this, and ſaid that it is very odd; but the rules of the court 
mutt be obſerved, and the demurrer was allowed. Sel. Chan. 
Cafes in Ld, King's Time, 54, 55. Hill. 1725. 11 Geo. 1. Thorn 
v. Pitt, 


(M. a) Bill of Revivor. In what Caſes. Where 
the Bill abates. | | 


1. NO defendant, in caſe of abatement before the decree ſigned, 
can revive. 2 Chan. Rep. 193. 32 Car. 2. Glenham v. 
Statville. | 
2, Where there are /everal plaintiffs, and the bill after hearing 
abales, ſome of them without the reſt may revive the cauſc. 
2 Chan. Caſes, 8. Mich. 33 Car. 2. in caſe of Exton v. Turner. 
3. Where a mutual account is decreed, and there happens an abate- 


ment, the defendant in ſuch caſe may revive, 2 Vern. 219. pl. 200. 


Hill. 1690. the Ld. Stowell v. Cole. 

4. In an mpunttion cauſe, where it abates by the death of either 
the plaintiff or defendant, the rule is, that the court {hall be moved 
to revive within a ſlated time, or elſe the anjunction be diſſolved. 
Select Cafes in Chan, in Ld. King's Time, 24. Trin. 11 Geo. I. 
Anon. - | 


(N. a) Bill of Revivor. Neceſſary, In what 


Caſes. 


1. II is ordered, that a ſubpœna be awarded againſt the deſend- 
ant, to be examined upon interrogatories, whether before his 
anſwer he had hnowledge that the Plaintiff was married, and would 
take no advantage of the fame marriage in his anſwer, then the 
matter to proceed without bill of revivor. Cary's Rep. 73, 74- 
cites 6 Eliz. fol, 150. Fairfield v. Greenfield. | | 
2. The plaintiff exhibited his 6bi//, as well in his gaun as in his 
wife's name, concerning a promiſe made by the defendant to the 
plaintifF and his wife, t make them a leaſe of the manor of Appeſ- 


court, during their lives; the defendants demur, for that the 


plaintiff ought to have a bill of revivor againſt them, for that his 


wife is dead ſince the bill exhibited, Demurrer was diſallowed, for 


that 
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that the promiſe was made during the coverture, and the plaintiff 
claims not the ſame in right of his wife ; therefore the defendants are 
ordered to anſwer directly to the bill. Cary's Rep. 88, 89. cites 
19 Eliz. Thorne v. Brend, Wilkinſon, & aP, 

2. A «dow had a judicial order, and a commiſſion to make proofs, 


and aft: , married; no bill of revivor needed. Toth. 228 


cites Paſe . 7 Eliz. 5 
4. F-me (ile takes a cammiſion to examine witneſſes, and marries 
before tune examination, and then they are examined. It was 
ordered, that the depoſitions ſhould ſtand. Toth. 163. cites 
10 Car. Winter v. Dancie. | 
5. Feme le b:ing3 her bill, and marries, and gets a decree, Nelf. Chan, 
evithout bringing bill of reviver; this Will not impeach the decree, 2 wal 
for it is only matter of abatement, and the defendant might have cordingly. 
taken advantage of it before the hearing, but it is too late after. 
Ch. R. 231. 14 Car. 2. Cramburne v. Lalmahoy. 
6. In a bill of revivor a defendant was omitted, but his name was 
uſed thr:u7 hout the cauſe in notions, and a commithon, and held, 
that this 1upplied the omiſſion. Ch. R. 252. 16 Car. 2. Peachy v. 
Vintner. 
7. Where huſband and wife, in right of the awife, exhibited a bill, 
and the Au/band died, the wife, if ſhe pleaſe, may proceed without [ 437 Ii 
a bill of revivor. 3 Ch. R. 40. Hill. 21 & 22 Car. 2. Parry v. 
Juxon. | | | | 
L. If jointenants, or tenants in common, Exhibit a bill, and any = « Eque 
of them die, pending the 1uit, there needs no revivor ; per Ld. 15 23 Cc. 
Keeper Bridgman. 3 Ch. R. 66. Trin. 1671. Wright v. Dor- adds 2 quere 


ſctt as to tenants 
* . 
. In common, 


becauſe a right deſcends to their repreſentatives 


9. It is not neceſſary to revive againſt a defendant that has not 
en/wered ; per cur, Vern. 308. pl. 301. Hill. 1684. Oxburgh 
v. Fincham. | | 

10. A cauſe having been heard on a 3% , interpleader, and a 
trial at law directed to ſettle the right between the defendants, 
there is an end of the ſuit as to the plaintiff, ſo that if he after- 
wards dies, the cauſe ſhall ſtill proceed, and there needs no re- 
vivor, each defendant being in the nature of a plaintiff; per 
cur. Vern. 351. pl. 347. Mich. 1685. Anon, 


(0. a) Done on Bill of Revivor. What muſk, 


or may be. 


. A Deviſee brings an original bill in the nature of a bill of r On a bill is 
viver. The queſtion was, whether the defendant ſhould 25 wy 
be at liberty to make a new defence? Ld. Keeper held, that — 
where the bill, although original, is only 4% ſupply the want of pri- devijee, the 
vty, and in all other matters but as a bill of revivor, I think the device a 
d . . . not diſpute 
decree ought to be carried on in the fame manner as it would . fee or 


have 


437 Cbͤbancery. 


validity g, have been upon a bill of revivor, if the plaintiff had claimed in 
- - rag privity. There is no reaſon w hy the deviſee thould not have the 
3 fame adv antage of the decree as an heir or executor, without en. 
would be in tering again into the merits of the cauſe, and the decree ought 
ee be neither longer or ſhorter than the firſt decree. 2 Very, 
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than an 

heir; per 548, 549. pl. 499. Paſch. 1 706. Clare V. W ordell. 
Ld. Keeper | 

Harcourt. 2 Vern. 672. pl. 599. Paſch. 1711. Minthull v. Ld. Mohun. 


In the end is 2. 7). 5 adaut pleaded to a bill, but re the plea came on 10 be 
N. B. chat. gued the d:ifondant died. The plaintiff revived, and upon the 


the reaton 
ſeems to be, coming on of the plea to be argued, Ld. C. Talbot was of opi- 


decauſe the ion, that i it could not be argued, Te that the defendant's Fepre« 
enta- 
repreſeuta ſcululive Wt; 77 plead de 349 ν. Caſ ſes in Chai n. in Ld. * 4 Ibot's I 


tive may . 
haveaviea Time, 3. Mich. 1735. Micklethwaite v. Calverly and Baker. 

to defend 

D without pan the merits ; for if an executor or adminiſtrator can truly plead plene admin! a. e 


www (which mutt always iſſue in ſuch caſe), the execution can only be de bens t ſtator 


uy IN d Ic; . ils at 
: Hot th anlwer ot t the de! tator | in a court of ec zuitz will bind the executor Why ha 
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(P. a) Pleas and Demurrers to Bills of Revivor. 


* 


r. * 1. TH E plaintiff ag exhibited his bill of reer againſt 2, 
A ES where the firſt bill was againſt 35 and the par/onage in queſ- 
and adds a fin is named * by anither name than in the farmer bill, therefore 
dere. ordered, if cauſe be not ſhewed by a day, the defendant ſhall be 
diſcharged. Cary's Rep. 78. cites 18 & 19 Eliz. Heines v. Dar, 


9 
14381 Dean of Windfor, and Hatchines. 
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(Q. a) Coſts. In what Caſes on Bills of Revivor, 


. 


1. 14 HE plaintiff exhibits his bill againſt L. and M. two of the 
defendants, and after commiſſion M. marries J. B. thc 
other defendant ; and the plaintiff then exhibits a bill of revivor 
againſt the defendants, which needs not, as it feems to this 
court; therefore ordered, Here be no.cauſe of reviver, that J. B. 
and his wife, who are called up by Fr to anſwer the fame 
bill, arc licenſed to depart without anſwer to the bill of revivor, 
and the plaintiſf to pay him ſuch colts as this court ſhall aw ard. 
Cary's Rep. 81. cites 19 Eliz. Jackſon & Ux. v. Smith, 
Bourne & Us. 

Ch; 2. A bill if revivr againſt one as heir of his father was «it- 
147. S. C. miſſed with colts; he cannot have coſts of the original ſuit; 
for they are dead with the ' perſon. 3 Chan. R. 65. 19 Juuc 

1671. Lord v. Powis. 
4. A dcurce was made, and before cots taxed, the plaintiff 


died, and a bill of revivor brought, and diſallowed by lord _ 
| cellor 
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Chancery; 


cellor on plea, that it does not lie for coſts. 2 Chan. Caſcs, 7. 


Temple v. Rouſe. 

4. No revivor fer cgſie, there being no decree inrolled. 2 Chan. 
Rep. 195. 32 Car. 2. Glenham v. Staville. 

5. A ſuit cannot be revived for cots alone, where no duty is de- 
creed; but when a duty 1s decreed, and coſts awarded by the 
ſame decree, which is ſigned and enrolled in the life of the 
party, it is otherwiſe. 2 Chan. Rep. 245, 246. 34 Car. 2. 
Lady Dacres v, Chute, | | 


6. Feme ſole exhibits her bill and then marries. Baron and 
feme bring bill of revivor, and obtain a decree with %s, per 
North K. this is not like a bill of revivor againſt an heir or exe- 


- cuter, where the ſuit is abated by death; in that caſe they ſhall 
_ anſwer only for their own time, but here all proceedings ſtand in 
ſtatu quo, and it is unreaſonable there ſhould be ſuch an abate- 
ment; and in caſe the defendant had been a feme ſole and inter- 


married, that ſhould not have abated the plaintiff's ſuit, and ii 
this caſe the abatement was by the parties own act, The court 
ordered coſts of the whole ſuit, deducting only the charge of the 
bill of revivor, which was thought hard, becauſe the abatement 
was by the parties own act, and becauſe had the defendant 
been in the right and ſo intitled to coſts, yet he could not have 
compelled the plaintiff to revive, Vern. R. 318. pl. 315. Paſch. 
1685. Durbain v. Knight. 


(R. a) Of Second and Supplemental Bills. 


1. A Former bill depending, was pleaded in bar of a ſecond, 

but though 65:4 bills were of the ſame matter and effect, 
the latter had ſome new matter. Ordered, that ſince the plea 
was good, the plaintiff thould pay the uſual coſts of a plea al- 
lowed, but defendant to anſwer the ſecond bill, and the former 
bill diſmiſſed with 20 8. colts. Chan. Cates, 241. Mich. 26 Car. 2. 


Crofts v. Wortley.“ 


2. After diſmiſſion on hearing, a new bill was exhibited on 
the ſame equity, on ſuggeſtion of notice which was not in iſſue 
in the former cauſe ; and per lord keeper, the defendant's anſwer 
ſhall not conclude the plaintiff, but though he denied notice, yet 
the plaintiff ſhall examine thereto, and that in cafe examination 
ſhall be made as to the notice, and no proof of it, if the notice 
had been denied in the former ſuit, yet the plaintiff's bill 7% have 
the defendant's oath would lie, but then the defendant's oath ſhould 
not be concluſive, Chan. Caſes, 252. Hill. 26 & 27 Car. 2. 
Williams v. Williams. 

3. A ſupplemental bill to have a . diſcovery from the de- 
fendant by away , evidence, for the better clearing the matters de- 
pending on the account, which the defendant hath not anſwered 

1991 


4.35 


2 Chan. 
Caſes, 104. 
but S. P. 
does not ap- 
pear. 


Vern. 160. 


pl. 149. 


S. C. dut S. P. does not appear. 


[ 439 ] 


Chan. Caſes, 
201, 202. 
Paſch. 23 
Car. 2. 


839 . Chancery. | 
Bovey v. in the former cauſe; the plaintiff pleaded the former bill, te 
_—_— which the defendant anſwered, and the cauſe heard, and the ac- 
S. P. does Count directed; the court ordered the defendant to anſwer to all 
not appear. matters in this bill not anſwered to in the former cauſe, but the 
—3C22- plaintiff not to reply nor to proceed farther. 2 Chan. Rep. 142, 
Rep. 67. P 3 1 
S. C. but Jo Car. 2. Boeve v. Skipwith, 

S. P. does | 

Bart ppe t. 


3 "IM 
= 2 


4. In a bill of review, you may add a new ſupplemental bill. 
Vern. R. 135. pl. 226. Hill. 1682. Price v. Keyte. 
2 Chan- 5. One bill was preferred 79 clear the title to lands, and after a 
— 9 — 1 decree for the lands, anetbher bill was exhibited jor the profits, and 
Cat a 2d decree for them. 2 Chan. Cafes, 72. Mich. 33 Car. 2. 


35 Car. 2. 
Coventry v. Coventry v. Thinn. 


Hal}, S. C. 
And the decree made by Ld. Nottingham, for the meſne profits, was confirmed by Lg, 


<< S. P. 
2 Chan. Rep. 25. 8. C. & Lt, Keeper North confirmed the decree of Ld, K. 


Keeper North. 
Finch. f | 
6. New bill er ai/miffion, was brought on the fame equity by 
a 3d peru, becauſe he could not have a bill of review. 2 Chan. 
Caſes, 119. Trin. 34 Car. 2. Doily v. Smith. | 
7. A diſmiſſien on election to proceed at law is not ; eremptory 

but plaintiff may, after ſhe has [ed] at law, bring a new bill. 
2 Vern. R. 32. pl. 24. Hill. 1618, Counteſs of Plymouth v. 
Bladen. os 

8. Where a ſupplemental bill is brought after publication, it is 
irregular to examine witneſſes to a matter that was in iſſue, and no: 
proved in the original cauſe ; and ſuch proofs not to be read. MS. 
Tab. March 31, 1725. Bagnal v. Bagnal. | 

9. If there be n» prof to the new matter in the ſupplemental 
bill, it muſt be ditnified. MS. Tab. Mar. 31, 1725. Bagnal 
v. Bagnal. | | | 


(S. a) Anſwer. What is a full and perfect An- 
ſwer. Where it muſt be fully and directly, or 
where to his Remembrance, &c. is ſufficient. 


1. Having 2 Leaſes, was all>wed to ſtand by anſwer upon them 
bath, and not reſtrained to one at his peril. Toth. 70. 
cites Hill. 35 Eliz. Kirkham v. Saunderſon. 
[ 440 ] 2. The defendant derived his title by a leaſe and aſſignment 
which was before his knswledge, and therefore pleaded that he 
heard ſay, that ſuch a leaſe and offignment was made; the maſter 
of the rolls was of opinion, becauſe it was another's act, the 
oath is, that he thinks it to be true. The defendant might have 
pleaded directly, that they were made, as be thinketh, Toth. 70, 
cites 37 Eliz. Burgony v. Machell, 
3. The defendant anſwered, that he had no ewidences belonging 79 


Ae plaintiff ; that anſwer was diſallowed, becauſe the defendant 
thercin 


Chancery, 


therein will be his own judge, whether they belong to the plain- 
tiff or not; and therefore he was ordered to anſaver what he had, 
and to bring them te be viewed to whom they belonged. Toth. 70. 
cites 37 Elix. Rotherham v. Saunders. 

4. A man's own as mult be anfwered directly upon oath in 
the affirmative or negative, without traverſe; as Mr. Juſtice 
Beamont held. Toth. 71. cites 38 Eliz. Williams v. Leigh- 
ton. : | 

5. Whether a /icence to aſſigu a leaſe were granted or not, being 
but 3 years paſt, the defendant was ordered by my lord to anſwer 
direAly, and not to his remembrance. Toth. 71. cites 38 & 39 
Eliz. Oſwald v. Pennant. . 

6. The defendant. was ordered to /t denn his term certain. 
Toth. 72. cites 1597. Harbert v. Morgan. | 

7. It was held that if 2 anſwer jointly and ſeverally, if one of 
them anſwers firſt for himſ-if, and the other ſays, that he ha 

eruſed all that the former has aniwered, and for himſelf an- 
ſwers, that he believes it to be true, ſuppoling this other defend- 
ant not to be charged with any thing of his knowledge, that ſuch 
a relative anſwer is ſufficient in a joint and ſeveral anſwer, but 
not where the defendants e , ſeverally each apart. Hard. 165. 
Hill. 1659. in the exchequer. Walker v. Norton. 

3. An anſwer to a matter char a, the defendant's caun fact, 
mult regularly be, without faying 7 Vis remembrance, or as he e- 


lieves, if it be laid to be done within 7 years before, unleſs the 


court, upon exception taken, ſhall find ſpecial cauſe to diſpenſe 
with ſo poſitive an anſwer. Clarendon's Ord. 18 Car. 2. 

9. On exceptions to an anſwer, the defendant having ſworn 
that he received no more than the ſum of . .. . . to his remem- 
brance, it was allowed to be a goed arnfaver. Vern. 4750. pl. 456. 
Trin. 1687. Hall v. Bodily. | 

10. Defendants made affidavits that they had no books, evidences, 
Oc. to their knowledge concerning the matters in queſtion, but <vhat 
were produced before the maſter, and annexed ta a ſchedule. This 
affidavit [1s] evaſive, and they were put to ſwear that they had no 
books or evidences concerning the matters in queſtion, but what 
they had already produced, MS. Tab. June 10, 1713. Mayor, 
&c. of Hartford v. the Poor of Hartford. | 

11. If a man gives a general anſwer, and a particular que/7ion 
i aſked which is included in the general, yet he muſt anſwer it par- 
ticularly, elſe it may be demurred to; for that may be a matter 
of judgment. Select Caſes in Chan. in Ld. King's Time, 53. 
Mich, 11 Geo. 1, Paxton's caſe, 


449 


—_ | Chancery, 


(T. a) Anſwer, Oath. By whom, and in what 
Caſes the Anſwer mult be upon Oath, | 


1. 1 ADY Wharton was appointed to anſwer upon oath, and 
not upon her honour; and ſo they ought to be ſworn as 
witneſſes, (as my lord held), or elſe no attaint lies if the jury do 
not go according to the evidences. Toth. 72. cites 1497. 
Willoughby v. Lady Wharton. 2 | 
2. A biſhop to anſwer upon oath. Toth. 74. cites 8 Car. 
The Mayor of Sarum v. the Biſhop of Sarum. | 
It was ruled by the lord keeper, that a plea of outlatury 
ſhould be without oath, becauſe of the averment of identity of 
perſons; and it was ruled that a plea of the privilege of Oxferd 
thould be put in without oath. 2 Freem. Rep. 143. pl. 182. 
Trin. and Mich. 1674. Maſters v. Bruett. 
And in a 4. Lord C. Macclesfield allowed a Pnuaker, who was committed 
note there, for not anſwering to a bill exhibited againſt him, to put in his 
the 1 _ anſwer without oath or affirmation, the bill being groundleſs, and dif- 
the like or- Charged him out of cuſtody. Wms.'s Rep. 7581, Hill. 1721. 
der was 1d Wood v. Story & Bell. | | 


t be made 
by Lord Har cgurt in Dr. Heathcote's caſe. 


(U. a) Anſwer. Where it ſhall conclude, or 
charge or diſcharge the Defendant. 


2 Freem. I. 1 HE plaintiff having made no prof of the matter in queſ- 


tion, the defendant's anſwer mult be talen as true, and fo 


Rep 146. 
32. the court diſmiſſed the bill. Chan. Rep. 95. 11 Car. Feltham v. 
1657, avy. | | 


Anon. S. P. 
Where there is no proof but what ariſes from the anſwer of the defendant, the anſwer muſt be 


taken intirely as it is, and no part of it muit be impeached by any other evidence; per Parker C. 
2> Med. 405. Paſch. 4 Geo. 1. in canc. Nab v. Nabb. | | 


2. Where there is but one witneſs againſ? the defendant's anſaer, 


the plaintiff can have no decree. Vern. 161. pl. 152. Paſch. 


1683. Alam v. Jourdan. | 
3. Per cur. the cafe of Howard v. BRowN, was the firſt in 


this court where, becauſe a man had charged himſelf by anſwer, 
that this anſwer ſhould be ol/,wwed as a good diſcharge, and it ought 
to be the laſt. 2 Vern. 194. Mich. 1690. | 


4. Plaintiff jor 80 J. conveys an eflate abſclutely to the defendant, 


end brings a bill to redeem. Defendant inſiſts the conveyance was 
abſolute, but confeſſes, that after the 80 l. paid, with intereſt, it 
. evas to be in trufl for the plaintiff's wife and children. Plaintiff re— 


plics to the anſwer, but no proof was made of the truſt; yet de- 
| | erte 


Fa, 8 az W 


88 


Chancery. 


creed the truſt for the benefit of the wife and children. 2 Vern. 
288. pl. 277. Paſch. 1693. Hampton v. Spencer, et e contra. 

5. Where a bill had unadwviſcdly charged that plaintiffs had agreed 
to pay an equal proportion of the debts, they being ſureties in the 
bond; yet defendants by anſwer denying they made any ſuch aAgTCC = 
ment, that /ot * plaintiffs at large, and left them at liberty to de- 
mand the whole againſt defendants; and per Cowper C. decreed 
accordingly. 2 Vern. 608. pl. 546. Paſch. 1708. Parſons and 
Cole v. Doctor Briddock & al. . 

6. A legacy being left to an executor awithout any expreſs diſpaſitien 
ef the ſurplus, but there was ſtrong prof that teftator intended him 
the ſurplus ; but on a bill brought by the next of Kin againſt him 
for a diſtribution, he anſwers, and waives the benefit of the ſurplus 
by miſtake of the lat in that point, and admitted himtelf account- 
able for the ſurplus; but being a creditor upon an open account, 
he inſiſted, that he ought to have his legacy over and above his 
debt. But upon better information he prayed to amend his an- 
ſwer as to the waiving the ſurplus, which was denied by the 
matter of the rolls, but he decreed the legacy over and above 
the debt; and on appeal Ld. Cowper ſaid, that he would not, 
againſt the defendant's own conceſſion, decree the ſurplus for 
him. But in Eaſter term 1718, the cauſe coming before Ld. 
C. Parker, his lordihip ſaid, that he could not but incline to help 
the defendant, who by miſtake, or m-adwvice only of his counſel, 
avs ina way of leſing his right ; and therefore, if the plaintiffs 
would bind the defendant by his anſwer from taking the ſur- 
plus, they ought to take it 51 the terms iu the anfaver, (viz.) he 
waives the ſurplus, but inſiſts upon his debt and legacy, and de- 
creed him both in this caſe, even Haug by the maſter's report 
It appeared, that the legacy evas much greater than the debt. 

Wms.'s Rep. 297. pl. 74. Mich. 1718. Rawlins v. Powell. 


[W. a) Anſwer. Where there is a Plca or De- 
| | murrer. 


1. 1T is a rule in equity, that the anſwer over-rules the plex 
| 2ohere defendant anſwers the ſame things he infi/ts upon in his 
plea that he enght not ts anſwer to. MS. Tab. Appeals, 20 Jan. 
1717. Earl of Clanrickard v. Burk. 

- 2, Defendant had an order te plead, anfaver, and demnur, but 
nat demur alone; but defendant aufivered only by denying, and de- 
murred to every other part of the bill ; but held by Ld. C. that he 
eught to anſwer ſome material fact of the bill, and the demurrer was 
diſcharged, with coſts. NIS. Rep. Mich. 12 Geo. 2. in Cane. 
Attorney Gen. kkw. 
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5 Chancery, 


(X. a) Anſwer. In what Caſes the Anſwer of 


one ſhall affect another. 


t. JEcadant by anſwer accuſes himſelf and fellow defendant, 
and is believed againit himſelf, but not againſt his fel- 

low. Toth. 72. cites 4 Eliz. Michell v. Webb. 
2. Two defendants, one having anſeuered, the other refuſed, but 


ſhall be bound by the other's anſwer, if the cauſe paſs againſt 


them. Toth. 74. cites 7 Jac. Matthew v. Matthew. 
3. One defendant's anſwer ſhall nt prejudice the other defend. 
ant. Toth. 75. cites 3 Car. Eyre v. Wortley. 

4. A bill was brought again}? 3, viz. A. B. and C. for a joint de- 
mand. A. by anſwer ſwears, that he believes, and hopes to prove, 
that the plaintiff was ſatisfied his demands, The plaintiff replied to B. 
and C. only, and brought the cauſe on by bill and anſwer as againſt A. 


It was inſiſted, that the plaintiff in this caſe could have no decree; 


for having brought on his cauſe as againſt the third defendant on 
bill and anſwer only, his anſwer muſt be taken to be true; and 
though he does not directly ſwear the money paid, yet he ſays, he 
believes and hopes to prove it paid, but the plaintiff not replying 
to him, he is excluded of the benefit of his proof, and this was a 
cunning practice of the plaintiff to proceed againſt thoſe defend- 
ants only who were ignorant of the matter, and to exclude the de- 
fendant who, perhaps, could have proved the debt paid. The 
Plaintiff was ordered to pay cots, and left at liberty to reply to the other 
defendant, Vern. 140. pl. 132. Hill. 1682. Barker v. Wyld and 


2 others. 


5. Regularly the anſwer of one defendant ſhall not be made uſe of 


at evidence againſt another defendant ; but one defendant ſaying by 


his anſwer, that he was much in years, and could not remember 
the matter charged in the bill, but that J. S. was his attorney and 
tranſacted this matter, and J. S. the attorney being made a de- 
fendant, and giving an account of this matter, here, upon a 
motion for an injunction, Ld. Cowper ſaid, that theſe words in 
the defendant's anſwer amounted to a referring to the co-defendant's 
anſwer, and for that reaſon the attorney's anſwer ought to be read, 
and accordingly was read againſt the firſt defendant. Wms.'s 
Rep. 300. Mich. 1715. pl. 75. Anon. | 

6. One defendant ſhall not be prejudiced by the admiſſion of 


another. MS. Tab. March 6, 1720. Checvers v. Geoghegan. 


— — 


. Thancery, 443 


(J. a) Anſwer. How to be made and ſworn where 
15 a Corporation is Defendant. 


1. A Bill againſ a corporation to diſcover writings, defendants 

1 anſwer under the common ſeal, and ſo being not ſworn, 
will anſwer nothing m their own prejudice. Ordered, that the 
clerk of the company, and ſuch principal members, as the plaintiff 
ſhall think fat, anſwer on oath, and that a maſter ſettle the oath z 
per North K. Vern. 117. pl. ro4. Hill. 34 & 35 Car. 2. Anon. 


= {Z. a) Anſwer taken. How. And at what Time. 


L. 6 for taking an anſwer in the country, had gmitted 
V executio iſtius brevis, Sc. The anſwer was referred to the 


ö 

| ſix clerks, but on motion, the commiſſioners having indorſed on 

| | the anſwer, capt & jurat', &c. {ſecundum effectum & tenorem 

F commilhon” huic annex', and had annexed the commiſſion to the 

; | anſwer, it was ordered the anſwer thould be aleabed. Vern. 41. 

L pl. 41. Paſch. 1682. Pen v. Chetle. | : 
. 1 2. One of the defendants zs i contempt, and ſtands out to a | 

. ſcqueltration, and the cauſe is heard againſt the other defendants, [ 444] 


yet he may come in and anſwer, and the caute be heard again 
as to him. Vern. 228. pl. 225. Hill. 1683. Phillips v. the Duke 
of Bucks. 


(A. b) Anſwer. Of putting in Anſwers where 
there is a Croſs-Bill. ES | 


1 * a bill is filed, and then a croſs-bill, the Vu bill rs to be 
anſcuered before the other crols-bill z and where A. files a bill 
again/? B. & C. who put in inſufficient anſeers, and prefer their 
cr5/o-bill againſt A. and then B. becomes bankrupt ; and after B.“'s 
a/1gnees bring their bill in nature of an original bill for account, 
and A. pleads the ſtatute of limitations, and his plea was allowed; 
and afterwards the a//:gnees bring their bill in nature of a bill > 
revivzr, grounding it upon the former bill brought by B. and C. 
but Ld. Chancellor ordered, that C. ſhould anſwer A.'s bill before 
A. ſhould be obliged to anſwer the aſſignees bill. Wms.'s Rep. 
256, 267. Mich. 1714. Child & aP, Aſlignees of Sir Stephen 
Evans, v. Frederick. | 
2. The original bill is firſt to be anſwered, but if the plaintiff in . 
the criginal bill will, after the craſe-bill filed, amend his hill in things 
material, this amended bill, as to the amendments, is a new bill; 
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and the plaintiff in the original bill ſhall be bound to anſwer the 
eroſs-bill, which was filed prior to the amendments made to the 
original bill, before the plaintiff in the original bill ſhall have 
an anſwer to his amendments; and as the amended hill muſt be 
anſwered all together, ſo the priority ſeems in ſuch caſe to be loſt 
as to the whole. 2 Wrs.'s Rep. 345. Hill. 1727. Steward v. 


Roe. 


(B. b) Anſwer. Of the Traverſe. 


1. FF the defendant denier the fact, he muſt traverſe or deny it (as 

the cauſe requires) directly, and nat by away of negative pregnant, 
as if he be charged with the receipt of a ſum of money, he muſt 
deny or traverſe that he has nit received that ſum or any part theres, 
or clic ſet forth what part he has received; and if a fact be laid to 
be done with d:vers circumſtances, the defendant muſt not deny or 
traverſe it literally as it is laid in the bill, but muff anſwer the pin! 


of ſubſtance poſitively and certainly. Clarend. Ord. 18 Car. 2. 


2. An anſwer wanted the general traverſe at the end, and it waz 


objected, that without this traverſe no ifſue was joined. But per 


Id. Macclesfield, it does not appear but that the whole bill and 


every clauſe in it is fully anſwered, and then the adding the 
general traverſe is rather impertinent than otherwiſe ; and if % 
is taken pen this general traverſe, it is only a denial of every «ther 
thing net anſabered before by the anſwer. Mich. 1722. 2 WMS. 
Rep. 87. Anon. 

3. And his lordſhip ſaid, that this general traverſe ſeemed t 
him to have c#tarned formerly, and in ancient times, when df 
uſed only to ſet forth is caſe tn the anſwer, without anſwering 
every clauſe in the bill; and for that reaſon it was the practice for 
the defendant to add, at the end of the anſwer, this general 
traverſe. Mich. 1722. 2 Wms.'s Rep. 87. Anon, 


(C. b) Of Referring Bills or Anſwers for Scanda!, 
Impertinence, Inſufficiency, &c. . 


1. WA HERE an anſwer is excepted to be referred, and is u- 
| ported inſufficient, and the defendants did not except 
againſt the firſt report, but had put in anther anſwer ; they are 
to anſwer all the points excepted to, though the ſame exceed the 
bill. Chan. Cafes, 60. Mich, 16 Cars 2. Criſp v. Nevill. 
2. Plea to part, and demurrer te part; plea over-ruled ; then de- 
fendant anſwered, and that being inſufficient he put in another 


anſwer, and that heing reported inſufficient he put in a 4th an- 


ſwer ; if the firſt be accounted one. Finch C. did not commit him 
to be examined on interrogatories, Chan. Cafes, 279. Trin, 
28 Car. 2. Clotworthy v. Melliſh. n 


S — oy 


Chancety, 
A bill was brought againſt 2 d-fendants, the anſwer of one is 


1 inſlfcient, and the report on exceptions conſirmed; 
1ftzrwards the other defendant puts in juſt ſuch another anſwer, 


and fed on the ſame matter. On petiuony the court to avoid 


delay will judge on the inſuiliciency of the ſecond anſwer without 
ſending it to a maſter; per Finch C. Vern. 74. pl. 69. Mich. 
1632, Weſt v. Ld. Dclaware & Cutler. 

4. Where the defendant anfjwers 79 part, and pieads to all ther 
»natters not anſwered unto, the plaintiff cannot put in exceptions 
to the anſwer till he has fixſt argued the plea, or obtained an order 
tliat the plea ſhall ſtand for an anſwer, with liberty to except to 
the matters not pleaded unto. Vern. 344. pl. 336. Mich. 1 1685. 
Darnell v. Reyny. | 

5. If the plai intiff refers the anfaver for ſcandal and impertinence, 
and the maſter find's it neither, the plaintiff, in exceptions. to the 
naſer report, muſt ſhe u dc ein, in what page, and how far, the 
anſwer is e e or impertinent; per Ld. Macclesfield. 


22 1 's Rep. 181. Trin. 1723. Craven v. Wright, 


Aud it ſeems Ranger where exceptions are taken for in- 


FR eney, and the 7}! ter "PET 7si s ae that the exceptions 0 


the 1 rt ſhould ſhew w e the anſwer is inſufficient. Ibid. 

. $2 if the bill or anſwer be W for ſcandal, and the 
matter reports it ſcandalous ; if the maſter has once exp ranged i hir 
ſcendal, the party cannot then except to the report, becauſe it cannot 
then 1 made appear by the record wiat the ſcandal was, and it 
was his own fault that he did not except ſooner. Ibid. 182. 

. Ld. C. King made 1t a rule, that a 61// ' /ball not be re erred ; "—_— 
fandal ojter the defendant hath anfawered it; and by this means an 
old rule” of court was altered. Mich. 1725. 2 Wms.'s Rep. 311. 
Abergavenny (Lady) v. Abergavenny (Lady). 

9. After an order to refer an anſwer fer inſufficiency, it cannot 
be referred for impertinence, yet it may be for ſcandal. 2 Wms.'s 
Rep. 312. Ina note added by the editor at the bottom, it is ſaid 


to have been ſo determined. Hill. Vac. 1729. in caſe of Elliſon v. 


Burgeſs. 


(D. b) In what Caſes a Bill ſhall be taken Pro Con- 


feſſo, after a full Anſwer. 


Laintiff 8 her bill againſt defendant for an account of 
profits, &c. and after defendant had fully anſwered, plaintitf 
emended her bill 3 times, to which defendant put in 3 ſeveral pleas and 
demurrers, which had been al! 2ver-rule d, and the deſendant ſtood 
in contempt to a ſequeſtration for not anſwering the amended bill. 
Plaintiff now moved for liberty to ſet down the cauſe on the 
ſequeſtration, in order that the bill might be taken pro confeſſo, 
xc. whereto it was objected. that there being an anſwer to part 
(viz.) the original bill, the bill could not be taken pro confeſſo, 
becauſe part was ſuliy aniwered and denied, &c. and the caſe of 
Mm 2  Hawxkixs 
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446 Chancery. 


— * Hawkins An p Crook was cited. But on the part of the 
Pio end plaintiff, it was urged, that if defendant by anſwering part, and re- 
P , Spart, 


| fe i0 (A) 


pl. g- 5. C. fuſing to anſwer the moſt material point: of all, ſhould prevent the 
bills being taken pro contello, that: would put the plaintiff in a 
much worie condition than not anſwering at all, and would 
encourage defendants by this method to elude the juſticè of the 
court, &c. And as to Hawkixs axD CRook, defendant there 
was willing and deiirous to put in a full anſwer, and that was 
at length the liberty given him by the court. Ld. Chancellor ſaid, 
that this is an untrodden path, and as there are no precedents to 
direct, we mult go upon the reaton of the thing. At law after 
the party has appeared and is in court, if he makes default, &c. 
judgment is given for the whole demand; and if in treſpaſs, &c. 
defendant pleads, &c. only to part, and ſays nothing to the re- 
ſidue, plaintiff may take his judgment immediately for what is not 
anſwered, and courts of equity form their proceſs upon the fame 
lan when the party is in court, &. and it is a juriſdiction 
which ſeems abſolutely necetfary and exerciſed by all courts, that 
when they have the parties once before them, they ſhould have 
it in their power to determine upon the right, &c. and therefore 
ſeemed ſtrongly to incline that the bill ſhould be taken pro con- 
2 Wms.'s feſſo quoad the particulars not anſwered. But the defendant of- 
82 z'* fering to anſwer by the next term, except as to matter of ac. 
zotS. p. Count, no order was made upon the main queſtion. MS. Rep. 
Mich. 4 Geo, 2. in Canc. Lady Abergavenny v. Lady Aberga- 
venny. 

2. Nota, A caſe was mentioned in the exchequer, of the cor- 
poration of HEL sTON v. RopixsoN, where after an anſwer re— 
ported inſufficient, and defendant refuſing to put in any further 
anſwer, the whole bill was taken pro confeſſo, by the opinion of 
the whole court delivered ſeriatim; and this was the opinion of 
the maſter of the rolls in the caſe of HawEKINSS axp Crook before 
cited, for that an inſufficient anſwer is no anſwer, &c. and it 
the party's own obſtinacy to ſtand out and refuſe. making a diſ- 
covery, &c. and the opinion of taking a bil! pro confells- quoad 
ſome particulars, and joining ifſue, Sc. as to the reſt, ſeems new 
and introductory of great confuſion in the Proceedings z and 


Q.. Ibid. 


L447] E. b) Amendment. In what Caſes in Proceedings 
in Equity. | 


2 TER replicatica a better anſwer ordered. Toth. 71. 
cites 38 & 39 Eliz. Wilcox & Yates v. Fither. 

2. In a rcjoinder and a commiſſi;n, the defendant to anord her 
anſwer; but my lord faid nt to amend an anſwer offer die 
jained. Toth. 75. cites Mich. 9 Car. Chettle v. Chett 

Ibid. Ns 3. The defendant's anſwer which the had ſworn, 3 


3 wee ſomething which the afterwards found to be untrue, it was m0” 
ITY Was od 


F. 


Trin. 1700. 


Chancery. 


ed on her da vit of the ſaid matter untruly ſels forth, being occo- 
froned by its being added in the margin of the draught after her peru- 
{al theresf, ond her being thereby ſurprized, that the might have li- 
berty to amend her ſaid anſwer in the matters ſo miſtaken; and 
upon allidavit of 2:5tice of this motion, and certificate that ns replica- 
biau vas filed, and the plaintiff making no defence, ſhe had liber- 
ty given her to amend. Chan. Cates, 29. Mich. 15 Car. 2. 
Chute v. Lady Dacres. | 


S. C. cited in the principal caſe. 
after injue joined. | 


447 


given be fire 
replication 
tiled, in a 
caſe in Ld. 
Coventry 's 
time, of 
Chettle v. 
Chettle. ws 
2 Ficem. 
Rep. 173s 


pl. 227. 


Toth. 75. Mich. 9 Car. S. C. & S. P. but not to amend it 


But where the defendant having by her 27er conſented that an award made by ber father might be 
confirmed, defired leave to amend her anſwer in that particular, ſhe having made cath that ſb. had never 
read the axvard, and that ſuch anjwer vas prepared. for her by ber father, <vh3 had wv 3nged ber in 


the azvard, the court denied to give her leave to amend. 
court ve Sherrard and Dame Anderſon Ux'. 
reaſon ſeems to be, becauſe the father 2v4s ar arbitrator of Le exon g. 


4. Some tenants of a manor brought a bill againſt the lord to 
diſcover ancient cuſtoms. The defendant demurred, becauſe all 
the tenants of the manor are not made parties; but the court 
gave the plaintiffs leave to amend their bill, and to make the 
other tenants either plaintiffs or defendants. as they would con- 
ſent or not. Fin. Rep. 114. Hill. 25 Car. 2. Hudſon v. Flet- 
cher, 

5. A conveyance by virtue of a power was ſet forth by the plain- 
tif in his bill, but without date, day, month, or year ; whereupon 
the defendant demurred ; but the court over-ruled the demurrer, 
and gave the plaintiff leave to amend his bill. Fin. Rep. 260. 
Trin. 28 Car. 2. Buſhell v. Newby. HE 

6. A decree was made againſt baron and feme, and all the proce' 
ef contempt vas right till the ſerjeant at arms ; but the order for that 
m only againſt the baron, and ſo likewiſe was the ſequeſtration. 
The hr/vand died, and after his death a /equeſtration went againſt 
the wife's jrinture; and it was moved to be amended, but the 
party could not prevail. Chan. Prec. 115. pl. 102. Arg. cites 
Northcott v. Northcoit. 

7 A recognizance was entered into by F. as ſurety, that a party 
in the cauſe ſhould abide ſuch order as fhould be made upon the hearing. 
Afterwards an erder was made for confirming of the report, but in 
the title of the ſaid order the words (et ux*) were omitted. An action 


being brought upon this recognizance againſt F. the ſurety, he 


took advantage of this omiſſion, and pleaded that no ſuch order 
was made in the cauſe; whercupon the plaintiff, perceiving the 
miſtake, obtained an order from the maſter of the rolls 2 amend 
the order by adding the words, and the ſame was afterwards con- 
firmed by the Id. keeper. 2 Vern. 376. pl. 339, Trin. 1500. 
Spearing & Ux' v. Lynn. | 55 


2 Vern. 434. pl. 396. Paſch. 1702. Har- 
Equ. Abr. 29, 30. pl. 5. has a note, that one 


Chan. Prec. 


118. pl. 107. 


Speering v. 
Lynn & Ux' 
and Field & 
al', S. E. 
and that the 
title of the 
0! der was to 
be amended 
niſi, &c. 
and after- 
warde it was 
inſitted 
againſt the 


amendment, for that the defendant was only a ſurety 3 but on the other fide “ it was ſaid, that this was 
only the miſtake of. the clerk, and ought to be amended to carry on the juſtice of the court; and cited 
the caſe of EARL v. Eart, this term, where an atfdavit, made before a ſequeſtration, was not filed 
det re the ſ-queſtration made, but was ordered to be filed after to ſupport the ſequeſtration, and the 
oder of amer.ding was made abſolute in the principal cales K 
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448 Chancery, 


8. Bill was brought for an account of the perſonal eſtate of 
one T. E. The defendant having anſwered, and witneſſes being 
examined, it happened that in He title of the interrogatories the 
flainti f wwas called Tho. White inflead of Fehn. The court ſaid 
they cannot read the depoſitions, nor can the. title be amended, 
and this although moſt of the witneſſes were, ſince their examin- 
ation, gone to ſea, Vern. 435. pl. 398. Paſch. 1702. White 
v. Taylor. | . | 

9. No proceedings upon an amended bill till the cs of the 
former proceedings are di/charged, MS. Tab. December 6, 1705. 
Gage v. Litter. | | | | 

10. Wherever. there is new matter in amended or ſupple- 
mental bills, there can be no proceedings againſt the defendant 
without a gero ſervice ad faciend* attorn. and a cauſe cannot be 
brought to a hearing without it; for the defendant ought to have 
an opportunity to defend againſt the new matter. MS, Tab. 
March 6th, 1720. Cheevers v. Geoghegan. 

11. There does not appear to be any precedent in chancery of 
an amendment 72 a bill in a part, wherein it has been diſmiſſed u an 
the merits; per Ld. C. King, aſſiſted by the maſter of the roll. 
2 Wms.'s Rep. 402. Hill. 1726. Sir John Napier v. Lady Li- 
fingham. | 

S. P. atmit- 12. If a decree be made againſt an infant, relating to his inhe- 
8 ritance, with a niſi cauſa within 6 months after age, he may amend 
222, 223. his anſwer; and all decrees againſt infants give them fix months 
bach. after age to ſhew cauſe. 2 Wms.'s Rep. 403. Sir John Napier 
ogr. is f. Lady Effingham. | 


caſe of Cecil | 
v. the Earl of Saliſbury. The infant at his full age may (as the right way is) apply to the court, 


and ſet forth how he is grieved by the decree, and may have leave to amend or alter his antwer, or any 
part of it, or put in a new one; but it he does not do fo, it ſhall be preſumed that he abides by it, and 
ſo it ihall be read againſt him; and ſo it was done in the principal caſe. Gilb. Equ. Rep. 3, 4. Hill. 
6 Ann. The Lord Guernſey v. Rodbridges. | | 


13. The maſter of the rolls refuſed to hear any proof that the 
record of an anſwer in chancery was miſtaken, in being made can- 
trary to the original draught. But afterwards upon very full Hida- 
wits by the foliciter and his clerk, that this vas only a miſtake in the 
perſon that ingraſſed the anſwer, and the foul draught being pro- 
duced, upon ſolemn debate before the Id. chancellor, aſſiſted by 
the maſter of the rolls, the court gave the defendant leave to 
amend the anſwer, and to ſwear it over again, though ns precedent 
could be thewn hat amendment ⁊uas ever made after the cauſe heard, 
and this matter had been before denied on a petition and on « 
motion. 2 Wms.'s Rep. 425. 427. Mich. 1727. Gainſborough 
(Counteſs) v. Giſſord. | | 


the land to WF. N. in tail, and 


Charge, 


(F. b) Relief without a Bill, or not prayed. 


LE A Decree was made without a bill. T oth. I25. cites Mich. 


9 Jac. Bull v. Huddleton. 


* 2. A legacy was preſumed, after a great length of time, to be 
paid; and a perpetual injunction was decreed againſt a bond 
given about 30 years ſince relating thereto, and a former decree 
was diſcharged, though inrolled, and though no relief was parti- 

cularly prayed againſt that decree. 


Fotherby v. Hartridge. | 


* 


1687. 


3. The defendant, in this caſe, being adviſed he had paid one 
Nailor, who was his ſolicitor in this cauſe, more money than could 


te due to him, obtained an order to have his 6:1/5 referred and taxed, 
which was donez and upon the taxation he was reported to be 


2 Vern. 23. pl. 14. Paſch. 


* 449 


ver paid 60 l. thereupon he moved the court for a ne exeas regnum 


againſt Nailor, on affidavit that he was going beyond ſea with my 
Lord Cornbury, the governor of Jamaica, and the writ was 
granted by the maſter of 

though there was 9 bill in court whereon to ground this writ. 


Ch. Prec. 171. Mich. 1701. Loyd v. Cardy. 


For more of Chancery in general, ſee Charge, Charitable 
Ales, Common Conditions, Contribution, Copy: 
hold, Deviſes, and other proper titles throughout this work, 


Charge. 


(A) In what Caſes a Charge made by one ſhall bind 


| another. 


(1. IF a man deviſes lands to J. S. and his heirs, upon condition that 

| he thall grant a rent-charge in fee te F. D. the remainder of 
S. grants the rent accordingly, and 
dies without iſſue, this charge ſhall bind this remainder, becauſe it 
was not granted merely out of the eſtate of the tenant in tail, 
but alſo partly by force of an authority of the deviſor, for it was 
the will of the deviſor who had power to charge it; and this 
was made in preſeryation of the eſtate of him in remainder, for 


the rolls, in the abſence of my Id. keeper, 


See tit. Rent 
(D. 2) and 
tit. Remit- 
ter (R) 


Cro. J. 427. 
pl. 2. Dut- 
ton v. En- 
gram, . Ce 
adjudged, 
but there it 
is, (thatif 
J. S. die 
without 
heirs of his 


body, that 
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r Charge. | 
the lands if he had not granted it, the condition had been broke; and ſome 
—_— . Taid, that here the donee had a fee by force of the deviſe until the 
ſaid J. D. rent granted by force ot the firſt words, and after a tail. Mich. 
and the bers 15 Jac. B. R. between DuTTox AND IxGnam adjudged, per 
age tatam curiam, which intratur P. 15 Jac. Rot. 204.] h 

131. Gouidwell's caſe, S. C. it was agreed per cur. that the grantee was in by the deviſor, and not by 


the tenant ia tail. 


Cro. J. 427, [2: So it had been in this caſe, F the remainder in tail had been 
425. pl. 2. limited to him to whom the rent eught to have been granted; for 
oo though the deviſor appoints that it ſhould remain to the ſame per- 
28 * . . 

S. C. ad. ſon to whom he appoints the rent to be granted, vet it cannot appear 
Jeeged ac- that his intent was, that the rent ſhould not continue longer than 
Posh. . during the * continuance of the firſt eſtate tail, becauſe the rent i; 
: r o 512 . fe . . * 

Gouldwel!'s a fee, and ſhall go to his collateral heirs, when heirs of his body 


_ - - fail, and fo more large than the eſtate of the land. Mich. 15 Jac. 
avs, as * | , | 
the fecong B. R. between Durrox AND Incnarm adjudged, per totam 


point, that curiam, præter Croke, who ſeemed e contra, becauſe of the in- 


3 be- tent of the deviſor aforeſaid, which intratur P. 15 Jac. Rot. 204.) 
ing to 5 


granted to him in remainder, the intent of the deviſor is thereby explained, that he ſhal! have the rent 
only tiil ſuch time as the remainder comes into poſſeſſion, for that now the rent ſhall be drow ned in the 
A” 

Terlion. : a f 


land by the unity of pol 
* [459] | 
[3- S- if a man deviſes lands 7 J. S. in tail, upon conditicn that 
be thall grant a rent in fee to W. S. the remainder of the land to 4 
ſeranger, and the deviſce grants the rent accordingly, and dies auilſiaut 
iſſue, this will bind the remainder for the cauſe aforeſaid. Mich. 
15 Jac. B. R. between DurTTox AND IxGnam, per curiam. ) 


Oro. J. 427 ([. So if the rent ought to be granted to the fame perſon to aufem 


428. S. C. 


a Jagged a the remainder is limited, yet the remainder [man] ought to hold it 


8 4 grant charged after the death of tenant in tail. M. 15 Jac. B. R. be- 


Nei tween Dur rox axD ISGHAM, per curiam, for the cauſe aforc- 
+4 4 1 — 8 * 
00 * of al! dne ſaid.“ : 


eſtate, ard 


” . — , © ; 7 * *4 — , | 
the limitation thereof, and charge all the innevitance. Poph. 131. Gouldwell's caſe, S. C. Hough-. 


ton J. ſaid, that the intent of tte deviſor ſezmed to him to be, that inaſmuch as the land is limited in 


tail, and the rent in tec, that by this the grantee ſhouid have power to grant or diſpoſe of the rent in 


what manner be would ; but if the land bad been in fee, he ſhould have conſtrued his intent to have 
been, that the grantee ſuguld have the rent only until the remainder fall; to which Duderidge agreed, 
and faid, that this ja the Cafe of 2 w:il, and this conſtruction ſtands with the intent cf the deviior, and 
likewiſe with the itatute, which ſays, quod voluntas donatoris eſt obſervanda. 


+ SC. cited C5. If a man ſciſed in fee ſuffers a recovery to the ufe of the rect 


4 Le . 5 
9 oy . verors, until they have made a leaſe for certain years, aud after to the 
198, 1% of hinſelf, if the recoverors leaſe fer years accordingly, he that 


Jenk. 235. hath the ute after ſhall never avoid it; for he comes under the 
Pl: 17. 8. C. Jeaſe. + Dyer, 12 Eliz. 290. 61. by all the juſtices. Co. 2. Beck- 
with 57. b. Mich. 15 Jac. B. R. between DuTTon AND IAN 
it was ſo agreed, per totam curiam.) | 
oro. F. 216. [6. If the baren be ſeiſed of lands in fre in right of his ſeme, and 
pl. 14. ll thereof makes a lenſe for gears, and after he and his wife levy a fine 


32 Eliz. : => 
P. R. Harvy come ceo, & c. to J. S. in fee, and after the barn dies, the conuſte 


„. Thomas, ſhall hold the land dilcharged of the leafy, ſor the leafe was vort 


by 


__ — —— -_ — 1 „5 


— oy — 173 


vi 4+ A 


Charge. | 459 


by the death of the baron, for the baron joined (* but for con- | 
formity and necellity, for all the eſtate paſſed from the feme. * Fol. 335. 
H. 33 Eliz. B. R. adjudged, quod vide cited Co. 1 Bredon 76. nal 


: : ſeems to be 
Co. 2. Cromwell 77. b. Mich. 32, 33 Eliz. B. R.) | S. C. & S. b. 
adj udged ac- 
4 Le. 18. 


S. C. wired Arg. 3 Bulits 


cordingly. Le. 247. pl. 332. 8. C. & S. P. held clearly by the whole court. 
ple 54+ 8. C. Wray Ch. J. hela accordingly, but Gawdy |. e contra, 
Sec tit. Fine (S. 2) pl. 5. and the notes thee, 


272 


e/.J* 


7. So if the baron, ſeiſed in fee in the right of the feme, ac- S. P. held 
tnowledges a ſtatute, or grants a rent out of the land, and after he <2 0% 


R . 3 WE in the cate 
and his wife join in a fine come ceo, &c. to J. S. in fee, and after or Harvy v. 


the baron dies, J. S. mall hold the land diſcharged of the rent, and Thomas. 
ſtatute, for the cauſe aforeſaid. Co. 2. Cromwell 77. b. ſaid to = 5 725 
G . . ; a. . 1 Py 
have been adjudged in B. . | 33 Ele: 
| : | B. R and 
they cited it as reſolved in the Lony MON T Jos AS , 24 Flize that the recognizance of the ba- 
ron ſhall not bind the conuſee of a fine, and the conuſce is in by the feme, and the baron joins only for 
conformity» 3 Le. 254. Mich. 32 Eliz. C. B. cites Ld. Mountjoy's caſe, thus, viz. Ld. M. took 
to wife an inheritrix, by whom he had itfue, and ſo was intitled to be tenant by the curtely. + He 


acknowledged a ſtatute, and afterwards he and his wife levied a-fine and died; now the conuſee ſhall 


hold the land diſcharged of the ſtatute; for after the death of the huſband, the conuſee is in by the 
wite oniy, and ſo is in paramount the charge. 
+[ 451] 


[8. But if the baron and feme are jontenants in fee, or in tail, upon 
a conveyance to them made during coverture, and the baron ac- 
knowledges a ſtatute, and after he and his wife levy a fine come 
ceo, &c. to J. S. and ſuffer a recovery to him, and after the baron 
dies, yet J. S. ſhall hold it charged with the ſtatute ; for he comes 
in as well of the eftate of the baron as of the feme, for the whale, for 
there are no moieties between them.] 53 

[o. [But] if baron and feme are jointenants in fee, upon a con- 
weyance to them made before marriage, and the baron acknowledges | 
a ſtatute, or grants a rent out of the lands, or leaſes the land to 
another, and after he and his wife levy a fine come ceo, &c. to 
J. S. and after the baron dies, it ſeems that F. S. Hall held one 
moiety diſcharged, and the other mnety charged with the ſaid charges 
for it ſeems the moicty of the feme is diſcharged by the death of 
the baron, for it ſeems the baron had no power to charge the 
moiety of the feme but during her life.) : 

10. In aſſiſe the caſe was, that zeuant in tail granted a rent- 
charge, and died; the iſſue entered, and infesffed N. and re-took eflate, 
and yet it was awarded that the charge was determined; becauſe 
by the entry of the heir all was extinct, Br, Charge, pl. 20. 
cites 14 All. 3. | —— 

11. If tenant by elegit takes confirmation for term of his life 
of the making of the tenant of the jranktezement, by this he is in 
by the tenant of the franktenement, and not in the poſt by the 
law, as he was before; and then, if the tenant of the frank- 
tenement had charged the land mecſne betaveen the execution made 
by the exigent, and the confirmation made, he fhall hold charged 
where' he was diſcharged before; quod nota. Br. Extinguiſh- 
ment, pl. 30. cites 31 Aſſ. 13. 

12. If 


1 Rep. 61. 
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caſe, S. C. 
aj udged ac - 
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Charge. 


If there are two jointenants, and the one grants a rent- 


charge, the grantee may diſtrain the beaſts of the grantor 


upon the land, but not the beaſts of the other. Br. Charge, 
pl. 39. cites 11 H. 6. 35. 

13. A. tenant in tail. remainder to B. in fee, B. grants a rent- 
charge dur of the lands ts J. S. and afterwards A. makes a feoff ment 
in fee t9 . and dics without 1 Yue, \ yet the poſleſſion of the feoftee, 
(lo lot N as the feoffment remains in 1 ſhall not be charged 
with the rent, becauſe he is in of the poſſeſſion given him by the 
tenant in tail, which was not ſubject to the payment of the rent. 
1 Rep. 62. a. (a) Paſch. 23 Eliz. C. B. in Capes cafe, alias 
Hunt v. Gately. | 

14. If tenant for life be, the remainder over in fee, and 
tenant for life grants a rent-charge, and afterwards ceaſcth, 
whercupon the lord recorers in a de he ſhall hold the land 
charged, Arg. 3 Le. 255. pl. 339. Mach. 32 Eliz. C. B. in the 
Serjeant's = | 

15. A. tenant in tail. Remaind- B. charges the 
lang with a rent or le ale, and then 54 J e a commen recovery, and 
dies without iſſue. The recoveror ſhall not be charged with this 


leaſe or rant 3 becauſe the poſſeſſion and the new cſtate of the 


recoveror, which he ny gained from A. the tenant in tail, is ſub- 
ject to the charges ard leates of the recoveror, and cannot be ſub- 
ject to the leaſes and charges of B. in remainder alſo ſimul & ſe- 
mel. 1 Rep, 127. b. 128. a. cites it as adjudged by all the judges 
of England. Mich. 34 & 35 Eliz. in cate of Hunt v. Gately. 


And. 282. pl. 290. 


4 Le. 150. pl. 263. S. C. a2 gued; fed adjornatur. 
S. C. 


Goldſb. 5. pl. 11. S. C. ad; judged. =—— jcnk. 250. Ppl- 41. S. C. 
S. C. cited 2 Roll. Rep. 221s 


16. A. tenant in tail for life. Remainder 1 B. in tail. Re- 
mainder 1 C. in fail. 7 SB. join in a fine come ces, &c. to J. S. 
20.0 Fenders a rent of gol. a year to A. afterwards B. dies zoithout 


ſue, whereupon C. enters. A. d trains for the rent, and adjudged 
that he well m ay, for that the rent remains after ihe death of B. 


without iffue, ſo long as A. the tenant for life ſhall live, 3x Rep. 


70) a. Mich. 39 & 40 Eliz. Gardiner v. Bredon. 

Dr. Cary being ſciſed in fee, makes a ſertlement 30 the uſe rf 
him, e 77 Ver li ife, remainder to Sir Ges. Cary for hife, remainder 79 
the tru aſtecs to pr: eſe; erve contin gent remainders, remainder t the firſt 
and every ther fon of Sir Geo. Cary, in tail male, remainder to Wi. 
Cary fir life, with like remainders 79 his firſt and every other fon in 
tail male, remainder ts Nich. Cary for life, remainder to his firſ 
and every «ther ſan iu tail male, remainder to Dr. Cary in fee. 
Dr. Cary dics, ind on his death, the remainder to Sir Geo. Cary 
comes into poſſeſſion, and the remainder in fee deſcended on Sir 
Geo. Cary. Sir Geo. Cary being ſeiſed of an eſtate for lite, 


with remainder to his firſt and other ſons in tail male, with the 


like remainders to Wm. Cary, and Nich. Cary, and being alſo 


ſciſed of the reverhon in fee which deſcended to him as heir to 


Dr. Cary, confeſſes a judgment, and afterward; dies, and then the 
 eflaze 


al 


Eharge. 


eſtate limited ts Win. Cary takes ect, and the reverſion in fee di- 
ſcende to him ; he had two ſons ; they die; and ſo the reverſion in 
fee comes into poſſeſſion. And now the queition is, whether 
| this reverſion when it came into poſſelion was liable to the 

judgment confeſſed by Sir Geo. Cary. And Ld. Chancellor 
ſaid, I am of opinion that it was liable to ſuch judgment, becauſe 
it was the eſtate of inheritance of Sir Geo. Cum: and as it was 
ſo ſubject to the intermediate eſtates for life, it was in him liable 
to be granted or charged, or incumbered by him as he thought ſit; 

and as he might have cranted or charged this reverſion, ſo might 
he have granted a leaſe for 1000 years out of it if he had pieafed, 
and which would have taken effect out of the reverſion in fee; 
and if it had come to Wm. Cary, he could not have claimed ſuch 
reverſion, but ſubſequent to that leaſe; and as he might have 
done ſo, in like manner might he have charged it by judgment 
or ſtatute. The point that was in the caſe of RELLOW AND 


RowDEN, in 3 Mod. does not ſeem applicable to this caſe, for 
that was on an action on a bond by the fathes againſt the 2d ſon _ 


as heir to the father; for in chat action the 2d fon was charged 
as immediate heir to the father, and in this caſe it appeared that 
the father had ſettled land on himſelf ſor life, remainder to his 
firſt ſon in tail, remainder to himſelf in fee.” 'The father 
cies, the eſtate. comes to the firſt ion, who dies leaving a ſon, 
and then the ſon dies, and on his death the land deſcended to the 
2d ſon as heir to the father. In this caſe it was not doubted 
but that this eſtate was the eſtate of the father, and liable to the 
debt; but the queſtion was, if the plaintick in that action had well 
charged the defendant as immediate heir to his father, a 
whether he ought not to have charged him as heir to the nephev 


and have ſhown his pedigree for that purpoſ e, My. Tuſtice 
Giles Eyre held, that he was not well charged, but the other 3 
juſtices held that he was. But Mr. Juſtice Giles Lyre in 
that caſe ſaid, that it was not doubted but that the reverſion in fee, 
which took plac de in og ſecond fon, was veſted in the firſt fon, 
and that the firſt ſon might have charged it with ſta tute, judg- 


ment, or recognizance; which was not denied by the other jultlces. 
So that it could not be doubted, but that it he had made 
2 leaſe for years out of the reverſion, and ſuch reverſion had a'ter 
come to the brother, but that it muſt have been ſubject to that 
leaſe. The ſtating this proves the difference, and that it 
would not be liable to the bond of Sir Geo. Cary, as aflets by de- 
{cent, becauſe that cannot be where there is an intermediate 
eſtate, but muſt be where the heir takes as immediate heir to the 
anceſtor that entered into the bond. But on judgment YOU 


charge the tertenant of the eſtate that was in the perſon that was 
the conuſor of the judgment, but not fo by his bond, uuleſs the 
lands came as aſſets by deſcent to the very heix of Sir Geo. Cary. 
| This will not be liable to the inconveniencies as were by 
me at firſt apprehended ; for if either of the perſons that taok an 
eſtate tail had ſuſſered a common recovery, there would have been 
an end of the reverſion in fee. 
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tail with reverſion to him in fee, and this reverſion deſcends to 
the defendants, they mutt take it liable to the judgment, or ſtatute, 
or recognizance of any of their anceſtors, in whom the eſtate at 
any time was; and therefore I am of opinion that this reverſion 
is liable to the judgment. As to a ſine that was mentioned, 
as it is not produced before me, I cannot give any determination 
upon it, but it {ſeems to operate no otherwiſe than as a grant of 
the reverſion, which being ſubſequent to the lien that was on it by 
this judgment, and the plaintiits filing their bill in 1726, which 


was but 2 vears after ſuch fine, the tame is no bar to the plain- 4 


tiffs. MS. Rep. Dec. 1740. Giffard v. Barber. 2 


(B) Charge. What is a Charge on Land; and on I; 
what Laud. . 


1. T* a man charges his mauer of R. and after a tenancy, that is 

held of the manor, e/cheats, now this is parcel of the ma- 
nor, and vet ſhall not be charged, for it was not parcel at the 
time of the grant, but then the ſervices thereof were parcel of 
the manor. Br. Charge, pl. 50. cites 22 Aſſ. 10. 

2. A. deviſed lands for payment of debts and legacies, and 
gave legacies to 3 younger children, and makes hi; wife excclitrix 
without more words, bt deviſed that his 3 children ſhould releaſe 
to his execuirix all ſuch actions and demands of his perſonal eſtate. 
The perſonal eſtate ſhall be firſt applied in aid of the heir, Chan. 
Caſes, 296. Hill. 28 & 29 Car. 2. Pain's caſe. 

2 Chan. 3. A. having begun to build a houſe, made his will ſoon after 
Cates, 127+ the ſtatute of frauds, and thereby deviſed land for raiſing younger 
S. C. but R 5 : A 
er. children portions, and payment of his debts, and appointed 400 l. 10 
ſectiy re- be laid cut in ſiniſpiug his horſe. The will was nat attefled as 
Ported. thet act required for paſſing lands, ſo. that the younger children 
could take no benefit of the deviſe, notwithſtanding which, the 
ſon and heir of A. inſiſted on having the 4001. out of the per— 3 
ſonal eſtate; but Id. chancellor decreed, that the perſonal eſtate 2 
ſhall net be leſſened in prejudice of younger children, to make good a 3 
direction in the father's will for the benefit of the eldeft fon, when he 4 
at the ſame time rates advantage of a defective execution of the will, 3 
and defeats the father's intentions in favour of his younger chil- 
dren. Vern. 95. pl. 83. Mich. 1682. Huſbands v. Huſbands. b | 
4. A. covenar:ted or gave bend to ſuttle land or annuity out of land J | 
ic. a yeer, but had ns land at the time of the ſettlement ; an | 
after purchaſe ſhall be liable, and that againſt a voluntary deviſce. 
2 Vern. 27. pl. 90. Paſch. 1689. Tooke v. Haſtings. | 
5. Bill to be relieved and indlemnified againſt an annuity of ] 
100 J. per ann. charged upon the plaintiff's jointure, and payable | | 
to the defendant Oldfic!d for his life, &c. upon this caſe. Mr, 1 
Ramſden (the plaintiff's late huſband} treating with the plaintiff's IR 
friends and relations about a marriage with the plaintiff, did | | 
propoſe 
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ropoſe to ſettle certain lands in jointure upon her; the pro- 
pofals being laid before counſel in order to draw a ſettlement, it 
was objected upon looking into the title, that the /ands propoſed ta 
be ſettled in jeinture were ſubzect to this rent-charge of 1601. per ann. 
to the defendant Oldjield for {ife, and the plaintiſt's counſel did in- 
G{ that Mr. Ramſden ought to give fecurity to indemnity the 
plaintiff's jointure from this charge, and thereupon Mr. Ramſden 
did give a bond to indemnify, but that not being thought a ſuſfi- 
cient ſecurity, he offered to get the defendant Appleyard (a man 
of a contiderable eſtate) to be bound with him for a ſecurity 
and upon his application to Mr. Appleyard, who was his friend 
and kinſman, Mr. Appleyard, by letter directed to Mr. Ramſden, 
writes thus (viz.) That he is awilling to be bound with him, viz. Mr. 
Ramſden, to indemnify the lady's joiuture from the ſaid aumuity, and 
deth by this his letter ebiige himfelf fo to do. This letter being pro- 
duced to the plaintiff's countel, he was ſatisſied with it, and there- 
upon the ſettlement was made, and the marriage took effect, and 
there was a bond drawn purſuant to this agreement, which was ex- 
ecuted by Mr. Ramſden, but never executed by Mr. Appleyard. 
Mr. Ramſden died inſolvent in 1717, and Mr. Oldfield's an- 
nuity being ſecured by demiſe and re-demiſe of part of the join- 
ture lands, brought an ejectment againſt the plaintiff to recover 
his rent-charge, and thereupon the plaintiff brings her 2% in this 
court againſt the executors of her huſband, and againſt the ex- 
ecutors of Mr. Appleyard, and alſo againſt his heir at law, to whom 
he devifed all his real eflate ſubject to the payment of his debts. The 
principal point in this cafe was, if the heir at law and deviſee 
ſubject to the payment of debts of Mr. Applevard, ſhould be 
liable to indemnify the plaintiff's jointure from this rent-charge, 
by force and virtue of this Jetter to Mr. Ramſden, without hav- 
ing executed the bond to indemmfy, Mr. Ramſden the plaintif*s huf- 
band dying inſolvent, and the executors of Mr. Appleyard having no 
aſſets. The defendant's counſel inſiſted that the heir at law 
of Mr. Ramſden, as well as his executors, ought to have been 
made a party to this ſuit ; for if he had affets by deſcent, he 
would be liable to ſatisfy the whole, Mr. Appleyard being only a 
ſurety (ſuppoſing his heir to be bound by this letter), ought not 


to be charged, 2dly, That Mr. Appleyard had no conſider- 
ation for indemnifying the plaintiff's jointure from incum— 
brances, and therefore nudum pactum, and not binding. 3dly, 


That this promiſe of Mr. Appleyard was in its nature barely ex- 
ecutory, and parties concerned in intereſt ought to have come into 
this court for a ſpecific performance of this agreement in his life- 
time, and during Mr. Ramſden's lite-time, and then Mr. Apple- 
yard might have made himſelf ſafe by taking a collateral ſecurity. 
athly, That this letter cannot bind his heir at law and de- 
viſee. Per Parker C. it is not ſo much as ſuggeſted in all 
the pleading in this cauſe, that Mr. Ramſden left aſtets real or 
perſonal to fave the defendant harmleſs from this rent-charge, and 
the exception of want of proper parties ought to have been made 
before the cauſe was at hearing, if the defendants Would take ad- 
7 | rantage 
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vantage of it, and therefore over-ruled the exception. 2dly, 


That there was a ſufficient conſideration for this promiſe or un- 


dertaking of Mr. Appleyardy viz. the marriage, and ſuch a con- 
fideration is good at law; for though no profit accrues to the 
promiſor, yet the other party, without this promiſe, would be 


ſubject and liable to a loſs or damage, and that is a ſuſſicicnt 


conſideration to ſupport an aſſumpſit at common law. Zaly, 
That this promiſe of Mr. Appleyard is direct and poſitive in the 
preſent tenſe (viz.) ad I do ” this “ my letter oblige myſelf fo to 


do; and though this letter s directed and ſent to Mr. Rami- 


den, yet it was writ with an cent to be ſhewn to the plaintiſſ's 
counſel, to ſatisfy him that the lady' 8 Joi! ture ſhould be indem- 


nified from the rent-charge, and it ſcems it did fo, for immediate- 


ly thereupon the jointure was accepted, and the match was made, 
which very likely would not have gone on without it. 4thly, 
Though this letter of Mr. Appleyard's «would not bind his heir at law, 
it not being in the nature of a debt by ſpecialty, but by ſimple 
contract only, and the heir not named in it, yet it vill bind him 
os deviſee of the real efiate ſubject to the payments of debts ; for there- 
by the lands are liable to the payment of all debts whatſoever, 
And decreed an account to be taken of what is due to the 
defendant Oldfield for the arrears of his annuity, to be paid by a 
day to be appointed by the maſter, otherwiſe the injunction in 
this cauſe to be diffolved. That the plaintiff be reimburſed what 
ſhe ſhall ſo pay by the defendant, the deviſee of Mr. Appleyard, 
who is to give ſuch ſecurity as the maſter ſhall approve to indem- 


nify the praintiff from all future payments; per Parker C. MS. 


Rep. Mich. 7 Geo. Ramſden v. Oldfield & Appleyard & al. 


(C) Charge. Where on the Perſonal Eſtate. 


1. N roongh debts and legacies are charged on lands, yet the per- 

ſonal eſtate muſt come in aid, "unleſs there i is an expreſs 
clauſe of exemption in the will. Fin. R. il. 30 Car. 2. 
Ford Id. Grey v. Lady Grey & al. 

2. Uncle on marriage of his niece, agrees by deed-poll to per- 
mit his eftate to deſcend to her, and that he ſhould charge the ſame 
with 500l. and no more. The uncle dies, and charges it with 
20091. and deviſed away all his perſonal eſtate to his executors. 
Decreed the agreement to be performed, and that the perfonal 
eſtate ought to come in aid of the ſaid agreement. Fin. RK. 405. 
Hill. 31 Car. 2. Otway v. Braithwaite & al. 


. Where a real ond perſonal ale are both ſubjuft to payment of 


ber, if the perſonal eſtate is ſuthcient, there ought to be no fur- 


ther account of the real citate. But if the cal eflate be capreſiy 


charged with the payment of debts, then ſo long as it remains ſub- 


ject, it will draw both eſtates to an account at any time, becauſe 


the perſonal tate ought in the very nature of the thing, to go 


in aid of the real eftate, and therefore the fatute of [imitations 
| cannot 


Charge. 

cannot interpoſe, or be any bar to an account thereof; decreed 
er cur. Fin. R. 458. Trin. 32 Car. 2. & at v. Des 
& al”. 8 | 

4: A. deviſes lands to B. for payments of his debts, and deviſes 
#9 C. other lands which were in morigage, and all his perſynal eſtate. 
Decreed that B. mult take the mortgage! lands cum onere, and 
that the perſonal eſtate, though deviſed to him, muſt be ſubject 
to the debts, notw ithitanding lands were deviſed for payment of 
debts. 2 Vern. 183. pl. 10; Mich. LOOM Lovel v. Lancaſter. 
5. When the Pes nal. eftate is de vic a Way, It hall not be ap 
plied in exoneration of the teal efta! te and though the heir . 
mortgagee ſhould agree to charge the debt on the perſo nal eſtate, 
yet the legatees ſhou A be reimburſed out of the real; arg, But 

whether in caſe of a myrigager w ith covenant to pay the money, 
and a recognizance as fart ther ſecur' ty, dying ante/iute and leaving 
vounger W unprovided * for, the mortgages ſhall be let ſweep 
all the perſonal eſtate, by renfoh of his covenant and recogni- 
rauen and leave the younger children deſtitute, curia adviſare v ral 
2 Vern. 309. pl. 300. Hill. 1693. Mill v. Darrell. 


he ſame difference is taken between a gift of the perſonal eſtate ta the deviſee, or to a ſtranger 


who is not executor. G. Equ. R. 72. Mich. q Ann. Hal v. Brooker. 


It was by Ld. C. Macciesfield denied to be a rule, that in all cates the perſonal eſtate is apphcable 
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in eaſe of the real; for he ſaid that it ſhail not be fo applied, if thereby the payment of any /-gacy will 


be prevented, much leſs where it wilt deprive the widow of her paraphernalia. Mich. 17 
Rep. 7 / Oz / 731. Tipp! ng Vs 1: ippinꝑ. 2 Chan. Caſes, 4 Anon. ; 


6. A. ſeiſed of land in fee, covenants to pay 1000 ld. to build a 
hiuſe thereon 3 after it was begun, and before it was finiſhed, A. 
dies inteſtate. The adminiſtrator of A. may be compelled ſpe⸗ 
cifically to perform this agreement; and decreed accordingly. 

2 Veal 322. pl. 310. Mich. 1694. Holt v. Holt: 

A will is made of lands and I-gacies charged, and the will 
tols executed; afterwards he makes a ſcrivener take directions to 
prepare a draught of inſtructions for another will, which the ſeri- 
vener did, which teſtator read, approved, and ſet his hand to; 
per Cowper C. my ar e of the perſonalties in the firſt will, 
as are left out in the fecond, mutt loſe their legacies, but fos 
thoſe that had ES les * the ff u a chargeavle on the real eſiate, 
if the ſame legacies were deviled to them by the 2d vill, they 
ſhall ſtill continue charged on the real e{tate, and be raiſed out of 
it; and ſo whether their legacies were increaſed or diminiſhed. 
But for other neav abſolute perfonal legacies deviſed by the 2d, 
they ſhould be charged only on the perſonal eſtate, and ſhould 
have the preference to be firil p. 1d out of the perſonal eſtate, be- 
fore the other legacies in the firlt will upon the real eſtate. 
3 Chan. R. 159. Hill. 6 _ Hyde v. Hyde. 

8. It was agreed by - ourt and all the bar, that the caſes 
wherein the perſonal Eſtate has ever been applied in eaſe and ex- 
oneration of the real cltate, are only where there Was 719 expreſs 
exemption of the perſonal e Hale; for if a devite bY of ſuc h lands to 
be ſold for the payment of debts and legacies, and then ſay i, ! 
will that my perſonal cftate that! 


10t ſtand ape { or be liable 
thereunto; ' 


21. Wms. 8 


45670 


Abr. Equ, 
Caſes, 409, 
410. pl. 3. 
S. C. print- 
ed as an ori- 
ginal cate, 
and heid ac- 
cordingly. 


— . — 2 


456 Charge. 


thereunto; or if the deviſe for ſale of lands for the payment of 
debts is general, and he after deviſes all the reſt and reſidue of 
his perſonal eſtate, having already made proviſion for the pay- 
ment of my debts and legacies out of my real eſtate, or out of 
ſuch particular lands, &c. or ſuch like clauſes; in ſuch caſes the 
real eſtate ſo ſubjected ſhall not be exonerated by the perfonal 
and cited the caſe of Lapy GaixsBoROUGH, and of one Yarwar, 
and ſeveral others. Gilb. Equ. Rep. 73, 74. Mich. g Ann. in 
caſe of Hall v. Brooker. | — 
Chan. Prec. g. A mortgage in fee for 300 l. redeemable at Michaelmas 
$33- > © 1710, or at any other Michaelmas on fix months notice, and 19 
reports it as 5 Xt a 
2 Van. Covenant to pay the money. The mortgagor continued in poſ- 
701. that ſeſſion, paid the intereſt, and by will deviſed his perſonal eſtate 
1 to his wife and daughter. Per Ld. Chancellor, the perſenal 
te deviſ- 3 | . . f 
ed is not li- ate deviſed is not liable; here is no covenant either expreſſed or 
implied. 2 Vern. 701. Mich. 1715. Howell v. Price. 


Ahle. 
But Wms. 5 


Rep. 291. 294. S. C. reports that the cauſe coming on again, on the equity reſerved after the trial of 


' af iſſue that had been directed by the court, the Ld. Chancellor ſeemed ſtrongly of opinion, that the 
perſonal eſtate ſhould be applied in eaſe and exoneration of the real eſtate; 1®, becauſe the fare vu 
faid that bis execulrrs ſeruld by hrs perſcnal Hate pay and levy bis debrsz and it (though the will were 
 Glent) on the teſtator's dying indebted, the perſonal etfate ought to be applied to py the debrs in eaſe 
of the real, a fortiori it muſt be ſo, when the will was expreis that all the debts ſhall be paid thereout. 


adly, This 3zcœ l. was a debt; tor io is all money borrowed. Indeed it was a debt of a ſpecial nature, | 


and for which there was a particular remedy, not by mutuatus at law, nor by ® bill in equity, but by 
ejectment to recover the poſſeſſion on default of payment. 2dly, If the mortgagee had been in poſſeſſion it 
would not have made it lets a debt, fince the creditor would thereby have had his remedy in his own hands. 
gthly, It was ſuch a debt as the mortgagor took great care that he, his heirs or aſſigns, might at any time 
Þave liberty to pay off. sthly, The running on of intereſt, and its carrying intereſt, proved its being a 
debt; and the proviſo ſaying, tht if the mortgagor, his heirs or aſſigns, ſhould pay the 300 l. and 
the rent, cr arrear of rent, &c. in this cate by the word (rent) was to be underſtood the intereſt or profit 
of the money, and what the money yielded. Laitly, He ſaid it plainly appeared from hence to be a 
debt, viz. that in caſe a mortgagee died, and the mertgagor come to redeem, he ſhould pay the money 
to the executor, and not to the heir of the mortgages, though it was 2 mortgage in fee, it being money 
ſecured by and due on land; wherefore, upon the whole, his lordſhip thought it a ſtrong caſe in favour 
cf the heir, and decrecd accoidingly, Cub. Equ. Rep. 106. S. C. in totidem verbis with 


Chan. Prec. | 
„ II 


There is f 10. A. by his will directed that his devts, legacies, and funerals 
, ſhould be paid out of the rents of his real ef{ate, and his executor to 


clauſe ts tx» : / | 
* receive the rents till B. came of the age of 25, and then to pa 


ſenal Aa, the ſurplus te B. and gives ſome legacies, and then gives the re- 


— due of his peſſonal gate tz B. B. dies an infant. Per Cowper C. 


the eifine- if in the caſe the reſidue of the perſonal eſtate unbequeathed had 
non in this been deviſed to a ranger, or to a 3d perſon, he ſhould have had 


. it free and exempt from payment of debts; but the deviſee of 


Chan. Prec · the ſurplus of the land and of the perſonal eſtate being one and 
.. the fame perſon, on conſideration of the whole will, he thought 


* the ſurplus of the perſonal eſtate was not intended to be devited 


S. C. reports to B. free and exempt from payment of debts. 2 Vern. 740. pl. 
that A. gave 4 8 - 4 - 
— 647. Hill. 1716. Doleman v. Smith. | 
Eis perſonal eftate ¶ b:fore unbequeathed ) to E. fo that if the perſonal eſtate had been deviſed 70 a ſtrangir, 
Le. Cowper held it might have had another confideration from the meaning of the words ( before un- 
bequeathed) ; but here he though: it coul not. Giib, Equ. Rep. 123, 5. C. in totidem 
verbis. | 

+ Gilb. Equ. Rep. 72. Mich. 9 Ann. ic canc. Kali v. Brooker, $.P. 


i. Linc. 


_— 
— 


Charge. 


11. The real eſtate is expreſily charged with the payment of debts, 
and the perſonal gate is given to the executor. Adjudged that the 
executer takes not the perſonal eſtate to his own uſe, but as execu- 
2%; and then it ſhall be applied to diſcharge the real eſtate in 
favour of the heir at law. Pengelly ſaid, that , theſe words ( to 
her caun uſe ) or the like had been added, it might give ſome cauſe 
of doubt, but little ſtreſs was laid on the manner of creating her 
executrix. The decree was directed to be of the ſurplus of the 
perſonal eſtate after the legacies paid. Gibb. 41, 42. Hill. 
2 Geo. 2. in the exchequer. Lucey v. Bromley. 

12. A. ſeiſed in fee makes a mortgage, and then deviſes the 
lands 1 B. and gives ſeveral money-legacies to C. D., Sc. and wills 
that all his debts /hall be paid out of his perſonal eſtate; and if that be 
unt ſufficient, then the legatees 19 abate in proportian. The queſtion 
was, whether the mortgage ſhould be paid out of the perſonal 
eitate, ſo as to diſappoint the legatecs, there not being ſufficient 
to pay both, & c. Per maſter of the rolls, it is a rule in this 
court that a hrwres factus, as well as natus, ſhall have aid of 
the perſonal eſtate, but not to diſappoint legatees; and therefore if 
the heir or deviſee does exhault the perſonal eſtate, as they may 
at law, this court will turn tlie legatees upon the land, &c. 
But this caſe turns upon the particular wording of the will; and 
though the teſtator, willing his debts ſhould be paid out of his 
perſonal eſtate, and if that falls ſhort, then the legatees ſhould 
abate in proportion, ſcems prima facie to import no more tlian 
the law ſays, and ſo are to be conſidered as ſurpluſage, yet it 
holds upon conſideration that theſe words do really import more 
for if the perſonal eſtate was exhauſted by the deviſee to pay the 
mortgage, as it might be at law, then by the law of this court, 
which is as much the law of the land as the common law, the 
legatees ſhould come upon the land without any abatement; 
but here the teſtator ſays, they ſhould abate in proportion, and 
conſequently to give them a remedy upon the land is to con- 
tradict the will; wherefore the debt upen the mortgage is to be 
:mputed amongſt the other delis of the teffator, and the ſurplus only 
ts be divided among ft the legatees, &c. My. Rep. Mich. 4 Gco. 2. 
in canc. Reeves v. Herne. | 


(D) Charge. Where, on the Real Eſtate. 


kh N O man can charge his heir but as a part of himſelf, and 
therefore beginning with himſelf. Hob. 130. pl. 172. 
Trin. 12 Jac. Oates v. Frith. 

2. As to the diſpaſul of my eſtate, I deviſe the ſame as follows; and 
then deviſes JW hite-acre to B. his eldeſt fon i tail ſpecial, remain - 
der 9 his 3 other ſons in tail male ſucceſhvely, and deviſes Cohper- 
mines, Wc. to B. ts be fold to pay debts, and then gives 79 his daugh= 
ter zol. per ann. till 12 years old, and afterwards 50 J. per ann. 
till marriage, and gives hier 15ap/. 7 be paid by B. within 3 

Vol. IV. i N n | ' mant*s 
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$. C. cited 
per Cowper 
C. 2 Vern, 
718. in caſe 
of Wain- 
wright v. 
Bendlowes. 
—In ſuch 
caſe the per- 
ſonal eſtate, 
though de- 
queathed to 
Ris executor, 
ſnall be fir 
applied; for 
he t. ke: it 
as executor, 
and the de- 


Charge. : 

ment Ee after marriage, and makes B. executer, and dies. The per- 

ſonal eitate fell thort. Cowper C. ordered precedents to be 

ſearched, . but thought the lands not charged. Chan. Prec. 449. 
pl. 287. Mich. 1617. The Ld. Pawlet v. Parry. 

3. A. ſeiſed of land in fee doviſed ſever al legaci ter, and then de- 

viſed lands to B. and C. his wife for life, upon condition that B. his 


executor " adminiſtratars, and aſſigus, ſhould pay all his debts and le- 


gacies; and after the death of B. and C. he deviſed the inheri— 
tance to D. and the heirs of his body. B. C. and D. joined in 
fale of the lands to J. 8. It was urged that by the Imitation over 
tz D. in tail the condition was deſtroyed, and fo the purchaſor's 
eſtate not liable in law or equity to the debts or legacies, though 
he had notice. But per cur. the lands are liable jn equity, and 
ſo decreed againſt the purchaſor with damages and coſts, and hc 
to take his remedy over againſt C. (B. being dead) for the pro- 
fits received, and the was decreed to pay the ſame to the Furcfa— 


for, for which purpoſe he was to have the benefit of this de- 


cree. Nelſ. Ch. Rep. 38. 12 Car. 1. 
more, 

4. If a man deviſes lands for payment of debts, and makes an exe, 
cutor, and leaves a perſonal eſtate, no part of the perſonal eſtate 
ſhall go to the payment of debts, becauſe, by making an execu- 
tor, the teſtator's intent appears that the exccutor mall have the 
goods, becauſe the teſtator has made other proviſion for the pay- 


Newell v. Ward & Bright- 


ment of his debts; but if a man diſpoſes land for payment of me „5 


and diet inte/?ate, the perſonal eſtate is chargeable in the admi: 
ſtrator's hands to the payment of debts; for ſo the more land wi! 5 
remain for the benefit of the heir, or more money for the land 
ſold, and no intent appears that the adminiſtrator thall have ar „ 
thing; per Fountain Serj. and admitted as reaſonable by the m. 
ter of the rolls. Lev. 203. Hill. 18 19 Car. 2. in canc. 
Feltham v. the Executors of Harliton. | 


vile is fuperfiuous; but if the ſame had been deviſed : 4 ftranger, who was not rxecater, ſuck trees 


ſhould take jt diſcharged of debts, or only to be in aid of the real eate. 
Hall v. Brooker, 


Giib. Equ. Rep. 72. 9 Ann, 
But in ſuch caſe if any particular legacy, as a horſe, or Scl. in money, „ ary 


part only os be per, oral fate, be bequearbed te an extenicr, ſuch particular legacy, not being cut nn 
him by the Lw only, mall not come in aid in cafe of a deficiency ; but he ſhall be ie ; only in 
. reſpect of the lurplus call upon hun by the law. Agtecd. Cub. Equ. Rep. 75+ in Cale of Hai v 


1 


14591 
This 
amount; to 
a charge on 
the lands; 
for J. S. is 


not to have 


A 


5. Ay debts and legacies being fi ded:ifed, I deviſe all my fol 
real and perſonal ta J. 8. | 


Per Finch C. this amounts to a de- 
viſe to {ell for payment of debts. Vern. 45. pl. 45. Paſch, 1082. 
Newman v. Johnſon. 


the lands till after the debts and legacies are paid. Chan. Prec. 398. pl. 270. Paſch. 1715. Ton 
kin: v. Tomkins. | | 


2 Chen, 
Caſes, 1 17. 
Trin. 34 
"Oar. 2. S. 
in caſe of 
Culpeppet v. 
Aſton. 


6. A; deviſed his debts to be paid 615 of bis: real and por/enc of ate, 


The executors paid more than his perſonal eſtate. They {hall be 
reimburſed out c the real cltare, 2 Chan. e, 109. Trin. 


34 Car, 2. Anon. 


f 7 . One 


o 


Charge, 


One deviſed all his lands to A. and the lieirs of his body 


and m another part of the my deviſed to z 


— over; 
ling r him t5 bay 


all his perianal eſtate, and makes him executor, 
kis debts. This is a charge upon the /ands as w oy as upon the Per- 
ſeual eftate to pay the debts. Vern. 411. pl. 386. Mich. 1686. 
"$1 owdtly v. Pelham, cited per Hutchins Commu. N. Chan. Rep. 
178. in the caſe of Webb v. Sutton ; ; and diſtinguiſhes bete 
al dcfiring f in a will to pay debts, and deſiring to pay @ money-legacy; 
that in the laſt caſe it is no charge on the land; 


by the will, th-ugh no expreſs words 19 charge the 
tords commiſſioners, 2 Vern. 143. pl. 140. Trin, 1690. Elliot v. Hancock. 
denied by the matter of the rolls, 4 Nov. 1739. in caſe of Miles v. Leigh. 


8. As fer my ⁊wordiy gate I give my daughter 10 l. to be paid by 
my executor, and I giv Her 100 per aun uri ng her life, to be 
paid by quarterly payments; and all the reſt of my real aud per- 
ſonal eſtate I give to my ſou, Kc. The court doubted if this was 


a charge on the real eſtate. Nelſ. Chan. Rep. 155. Hill. 1689. 
at the rolls. Joyce's caſe. | 
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The court 
ſalu that this 
caſe was af- 
firmed jn 
Dom. Proc. 
Nw 2 29. 
Paich. 1691. 
in pl. 2 8. 
Rea . 
was decreed 
to be charged 
With an an- 
ruity given 


lard, the EXECu toy being dewi!, e of th 1C land, Per 
But this caſe was 


4. for ny 
rom? ral 
N e, 
Irh:rewirh 
God hath 

” *. 
ble/ ed Ne, 7 
2. ard diſe 
de thereof 
25 follows; ; 


Ft, I will that all my « debrs be juſtly paid which T ſhall cee at my death to any perſon or perſons 


whatſoever ; ; aifo 1 deviſe ail ny eftate in G. 1 F. Se 


Per Ld, 
pl. 215. Mich. 1706. Bowtdler v. Smith. 4 


9. A. deviſed lands to B. in tail, remainder over, and gives 
power to his executor to raiſe 5 o0 l. cut of his eftate for his next heir, 
if the executor ſhall think it neceſſary, and defires him to ſee his 
debts paid, and gives to his executor all the ret and reſidue of his 
eſtate unbequeathed, to pay and diſtribute as he ſhall think fit. 
Per Commiſſioners, the executor has power to /#// the lands, and 
the real eſtate by the will is ſubjected to the payment of debts. 

2 Vern. 153. pl. 149. Trin. 1690. Wareham v. Brown. 

10. Decreed by Somers, Id. chancel! or, that vhere a real tate 
i upom an equitable title made ſubject by this court to the payment of 
debts, and it appears that there is a eien legal eſtate, (i. e.) 
gods and chattels ts ſatisfy debts upon ſpecialties, for which the ere- 
ditors may have remedy at law againit the executor ;z in ſuch cafe 
the debts upon ſimple contract, far which there is no remedy at la, 
ſhall be firſt ſatisfied out of the equitable Hate. 3 Salk. 83. pl. 4. 
Hill. 1697. Feverſtone v. Scetle. 

11. A man deviſes a Igανõ tt of his land, and died, leaving 
Sufficient aſſets for the payment of all his debts and legacies. Per 
Holt, that legacy ought to be paid out of the land; for it is a 
charge ON the land, od not on goods. Though Cow per, king's 
counlel, ſaid, that in chancery, it it be not exprelied that legacy 

ſhould he paid out of land, and not out of goods, 1t there be 
ſufficient aſſets they will charge them in eaſe of inheritance; to 
which Holt anſwered, if chancery be meddling with wills, they 
ought to go according to law. 12 Mod. 342. Mich. 11 W. z. 


Ano 


Nn 2 12. B. 


This was all the real eſtate the teſtator had. 
K ceper Wright, this is a charge on the real eftate for payment of debts. Ch. Prec. 264, 


- = WS Soar A es 
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Chan. Prec. 
20. pl. 282. 
S. C. ac- 
cordingly, 
and that 
ace he does 
not des le 
His real or 
derional 
eſtate to any 
particular 
—_ tor 
tho le p pur- 
p2:e-, ie 


Charge, 


12. B. in 1661, made his will, and amongſt other lepacics, 
detiſed an annuity of 201. per ann. 79 C. to be paid quarterly, 


and gives other legacies, and then has this clauſe, a!l rhe re/t of 


my real aud Pe rſenal Mute, not before bequeathed, (my debts being paid, ) 
I give e my brother D. and makes kim fole executor, and' lord 
keeper held ne Ms were charged by B.'s will. Abr. Equ. Caſes 
Ss. Paſch; uintine v. Yard. | 

2. A. Jeviſed to B. his heir at law, his lands for life, re- 
mainder to her iſſue , remainder over, but in the beginning of the 
will he ſays, T and detiſe, that my aeits, legacies, and fune- 
ras, ſhall be paid in the fi place. A. makes B. executrix. Cow- 
per C. decreed the real eſtate liable to the payment of debts, 
and faid, that the directing the debts to be paid in the fir/? place 
in perte, that before any devite by his will ſhould take effect, his 
debts, &c. ſhould be paid, and ſeemed to lay ſome ſtreſs upon 
the word (deviſe ). 2 Vern. 708. pl. 030. Hill. 1715. Trott v. 


Vernon. 


perſoas that come within that defcription muſt be ſappoſed to be in h is view, ard it muſt be taker e 


de a Ceviſe for the den ent of legatces and creditors, preterable to any 
his zeal ur pe fond eſtate, ang © nſequently both ate made liable ee 


. 20 totidem verbis with Chan. Prec. 


Chan. Proc. 


4017 pl. 288. 
8 . La . 

Chancelior 
was clear of 
opinion, tnat 
the vert A. 


ſeeme to be 
only c ed 
from Chan. 
Prec. 
S. C. cited 
by Led. C. 
T aibvt, Ca- 
ſe in Equ. 
in Ld. Tal- 
bot's Jime, 
203. Trin. 
7736. in 
caſe of Sta- 
Picton Vs 


Colvides 


MS. Rep. 
iich. 

2 Ge 3s in 
3 Ar- 
brey v. Mid- 
ditua. 


14. A. ove his fe-farm rent te be * for the payment of kit 
11 and the ſurplus ariſing by fale, after debts paid, he deviſed 
ts bis brother B. bis Feir at law, and te his brother C. and to his 
bre ther-in-law D. and willed his houſhold gords ſhould go along with 
970 s bouſe, and devifed the reſt and "reſidue of his per/onal eftate, 15 

er E. and made her executrix. Tle queſtion was, whether 
1 perſonal eſtate ſhould be applied to the payment of debts in 
eaſe of the fee-farm rent? Per lord chan. a difference is to be 
taken where an e/tate rs to be fold out and out for payment of debts, 
and 2vhere only the debts are char wed on it, and the effate made lia- 
ble to the debts, and cited FELTHAM S CASE, 1 Lev. 203. and 
the preſen t care is the ſtronger, becauſe the Surplus ariſing by 
ſale, after debts paid, is nt 4 go to the heir, but is deviſed away ; 
and beſides, here the debts being es the deviſe of the perſonal 
Eltate would come to nothing, which at law is deemed the worſt 
1 that can be made of a will, and therefore decreed 
he debts ſhould be paid in the fir{t place out of the money ariſ- 
ing by fale of the fee-farm rents, and the perſonal eſtate only to 
come in aid of the fund, if deficient, and the ſurplus of the per 
ſonal eſtate to the ſiſter, the executrix. Ilie devite of the reſt nd 
reſidue of the perſonal eſtate to her is to be underitood what he 
had not otherwiſe deviſed by his will, viz. the houthold goods to 
go with the houſe, and not the reſidue after the debts paid. 
2 Vern. 718. pl. 637. Mich. 1716. Wainriglit v. Bendlowes, 


15. Cate upon a will; it begins, as 79 all my worldly e eftate, I 
give and dips & thereof in manner following, and then gives ſeveral 
prowniary le * tes, and ſeveral anuuities jor lives, t5 be paid by his ea— 


ecutzr, aud then he deviſes all the refl and reſidue of his geds and 


chattel:, and gate, ro his nephew Middicton, {the defendant and 
heir 


diſpoſition whatſoever, either f 


Gilb. Equ. Rep. 111. 
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Charge. 


keir at law to the teſtator) and makes him ſole executor. The will 
was executed in the preſence of three witnefles, with other cir— 
cumſtances required by the itatute 29 Car. 2. of frauds to paſs 
or charge lands. Note, there was an expreſs devi of ſome lands 
in the avill to a relation of the teſtater. The queition was, if the 
real eſtate of the teſtator be chargeable with the legacies and an- 
nuites in default of the perſonal eſtate? It was inſiſted, that the 
real eſtate was not chargeable with the annuities and legacies, 
1ſt, becauſe no exprets charge upon the land; and, 2dly, no 
implied charge; becauſe expreisly declared by the teſtator, that 
the annuities and pecuniary legacies ſhould be paid by his execu- 
tor, which ſtrongly implies the intent of the teſtator to be, that 
the annuities and legacies thould be paid out of the perſonal eſtate, 
being directed to be paid by one, viz. his executor, who, as ſuch, 
has nothing to do with the real eſtate; and though in this caſe, 
it happened that tlie executor was heir of the teſtator, yet that 
will not alter the cafe, but it is the ſame as if they were two 
diſtin&t perſons, becauſe he claims by rw diſtiuct titles, viz. the 
land as heir at law, and not by the will, and the perſonal eſtate 
by the deviſe of all the reſt and retidue of his goods, chattels, and 
eſtate, and as cxecutorz they likewite inſuted, that the real 
eſtate of the teſtator did not pats to the executor by the deviſe of 
all the reſt and reſidue of his goods, chattels, and eſtate, becauſe 
the word eſtate follows and accompanies goods and chattels, and 
therefore ſhall be reſtrained and contined to that ſort of eſtate 
which went before, viz. perſonal eſtate, though they admitted the 
word (eſtate) itſelf, or accompanied with other words which 
found in reality, would paſs land in a will. Per Cowper C. the 
real eſtate of the teſtator is chargeable with the pecuniary legacies 


and annuities by the will, It was certainly the intent of the teſ- 


tator, that the annuities and legacies ſhould be paid, and I will 
endeavour to ſypport the plain and expreſs intent. It is certain, 
from the whole frame of the will, that the teſtator meant to dif- 
poſe of all his eſtate, both real and perſonal; for in the begin- 
ning of the will he ſays, as to all his worldly eſtate, he gives 
and diſpoſes thereof; and afterwards does expreſsly deviſe part of 
his real eſtate, ſo that it is apparent he meant to diſpoſe of his 
real, as well as perſonal eſtate, by his will; then comes the laſt 
clauſe, all the reſt and reſidue of his goods, chattels, and eſtate, 
he gives to his executor; now the words (reit and refidue) in 
this place, may have ſome ſtreſs laid upon them, and feem to re- 
fer to the introductive clauſe in the wül, (as to all his worldly 
eſtate, &c.) which certainly extend to lands in a will, and will 
bear a larger conſtruction by reference to the firſt clauſe, by 
which he intimates, that he intended to diſpoſe of all his eſtate 
both real and perſonal, by his will, and therefore he was of opi= 
nion, that by the deviſe of all the reſt and reſidue of his goods, 
chattels, and eſtate, all his lands do paſs to his executor, and that 
he takes by the will, and not by deicent as heir at law, and that 
the lands ſo deviſcd te him are chargeable with the pecuniary le- 


= 
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461 4 | Charge. 
gacies and annuities, if the perſonal eſtate falls ſhort to ſatisfy the 
ſame, and decreed accordingly. 


MS. Rep. 16. Mr. Parry having 5 tons and 2 daughters makes his will, 
Mich, which begins thus, viz. As to my eſtate 4 diſpeje of it in manner 
3 . ” 

33 Halleabing; and then he gives ſeveral [pecifick legacies to his children, 


Henry NG and deviſes his lands to his elde eſt fon Charles ( the defendant ) and to 
1 *. v. the heirs male of his body, remainder 1 his 2d ſon in tail male, 

2 and /> cn to his other 3 ſons in tail male ſucceſſively. He alſo 
deviſes fe weral d debts and hath teintereſis to his eldeft ſon Charles, and 
then he gives 1500 l. a-prece to > 2 daughters at 21 years of age, or 
6a of marriage, to be paid by his ſaid fon Charles, and makes him 


[452] / executor. The queſtion was, if the real eſtate expreſsly de- 


vited to his fon Charles in tail, with remainders over in tail male 
to his other ſons, is chargeable with this portion of 15001. de- 
viſed to the plaintiff, being directed by the will to be paid by his 
ſon Charles the firſt deviſce in tail and executor. For the plain- 
tiff was cited the caſe of CEOUDESLEVY V. PELHAM, in Canc. 1686. 
The deviſe there was to truſtees in tail, yet the court held that 
the lands were chargeable with payment of debts implicitly by 
that will, Per Cowper C. this 1s a very doubtful caſe; the 
lands are ſettled by this will upon the teſtator's ſons ſucceſſively 
in tail male, which makes it very different from the caſe of a de- 
viſe in fee. Caſes of this nature have been carried very far ak 
ready in this court, to charge land by implication, out of an in- 
clination in the court to make every part of the will take effect; 
and if there be precedents ſuſſicient to warrant a charge upon 
lands, ſettled and intailed by the will, I ſhall be willing to do it 
now out of the ſame inclination. The lands are not directly and 
abſolutely given to the defendant, who 1s directed by the will to 
pay the 150 l. to the plaintiff, but only ſub modo with limi- 
tations over to the other ſons in tail male ſucceſſively. Suppoſe 
the defendant, the firſt deviſce in tail, and who is directed by 
the will to pay this 1500 l. to the plaintiff at her age of 21 years, 
or day of marriage, had died without ifſue before the 15 l. 


had become pavable, would this 15001]. be a charge upon the 


eſtate tail of the 24 fon who is next in remainder? I will take 


time to conſider of this caſe, and in the mean while let the maſter 


take an account of the perſonal eſtate of the teſtator, and make 
an eſtimate of the quantum thereof at the time of making the 
will; for that may give ſome light to find out the meaning of 
the teſtator. It might then be ſufficient to ſatisfy all debts and 
legacics, though fince it may be inſutlicicent by ſubſequent loſies 
or accidents, Curia adviſare vult. 

17. Legacies by vill were charged en the land (viz.) charged ith 
the payment of her legacies abovementioned, The teſtatrix after gave 
ether legacies by a eadicil, It was objected, that theſe words could 
not extend 99 the legacies in the codici but admitted, that if 

the real eſtate had been charged with the payment of the teflatrix's 
legacies in general, it would have taken in the legacies in the codi- 
| Ci!, they being as much her legacies ay the legacies i in the will. 


Decrecd 
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Charge, 


Decreed the legacies by codicjl chargeable only on the perſonal 
eſtate, Wms.'s Rep. 421. 423. Paſch. 1718. in caſe of Maſters 
v. Sir Harcourt Maiters. | 

18. A. made his will, and begun it thus, viz. As te my worldly 
eflate ¶ diſpeſe the ſame as follows; after my debts and legacies paid, 
&c. and then gave ſeveral legacies, and alſo portions to his 
daughters; and then added, after all my legacies paid, I give the 
reſidue of my perſonal eſtate t9 my fon ; and then he deviſed his fee- 


462 


At the end 
of this caſe, 
ibid. 190. ig 
added a note, 
that if in 
this caſe 
there had 


imple lands t his (only) /on and his heirs, and if he dies without ſue been a wane 


in the life of any of his daughters, then to his daughters ; and ordered of off ts for 


intereſt to be paid by the executors for the daughters portions, and made 
his ſon and J. S. executors. The perſonal eftate was near, but 
not fully, ſufhcient to pay all the portions. Ld. C. Macclesfield 
ſaid, that as plain words are requiſite to charge the eſtate of, as to 
difinherit, an heir. His lordſhip took notice of the intereſt being 
directed to be paid by the executors, and that the deficiency of 
the perſonal aſſets was not ſuch as to leave the daughters deſti- 


payment of 


A.'s devs, 
ſeems the 
lands would 
nave been 
charged 


therewith by : 


the firſt 
words. 
MA; by his 
will takes 


bis vill, ard may create a charge by i 


Webb. v. Webb. 


tute, and decreed the real eſtate not liable. 2 Wms. 's Rep. 187. 
a 4 7 dir. | notice, that 
Trin. 1723. Davis v. Gardiner, he had li- 


mited annuities to his eldeſt fon and his wife for their lives, and then charges all his real eſtate with 
payment thereof; and afterwards he limits the manor of H. to C. his 2d ſon, in ſtrict fettlement, fe- 
mainder to D. in like manner, and then dewiſ-s ro C. all other his ſtates, real and perſona!, <wha'ſucver, 
and eehereſcever, to him, his heirs, eXECU?GTS, adminiſtraters, ard ins, fer cer. Ard farther, my 
will is, Se. that my ſaid ſ.n B. fhal! pay ail my delts, Fc. and wil 4 4. irs, Oc. begs eathed by this my 
quill. And then bequeathed to bis ꝓcunger children zocoœ l. a-pirce. A. died ſeiſed of no real eſtate but 
the manor of H. only. | 7 

the pay off younger childrens” portion? And Mr. J. Parker, *v no heard the cauſe for my Ld. Chan- 
cellor, was of opinion, that this real eftate waz chargeable, theſe portions being for younger children, 
who are confidered as creditors in a court of equity; and in the cate of creditors it has been held, that 


where a Hater in the beginning of bis <vill declares, that be is diſpoſing of all his <vord!ly eftate, and then 


gives a directian that his debts fhail be paid, the debts thereby become chargeable on the real eſtate as well 
as the perſanal ; and as to an objection that A. had uſed proper words to charge his real eſtate with pay- 
ment of the annuities, but had not in relation to theſe portions, and that therefore his intent was not 
the ſame, he ſaid it was not concluſive ; for a teſtator may uſe expreſs words of charging in one part of 
more in another part eit; and as to the objection that A. 


had made a different fund for payment of the l-gacies cut of the riſedue of his real eftate wvhich be gawe 0 
C. he laid, that if the fact was ſo, that there was any ſuch reſidue, the argument would be good ; but 
that there was no ſuch reſidue in fact; and decreed accordingly. Barn. Chan. Rep. 86. Paſch. 1740. 


| *[463] 

19. As touching all ſuch worldly eſtate which God hath bleſſed me 
evith, I diſpoſe of the ſame as follows : Iinprimis, 1 will that all my 
juſt debts be paid and ſatisfied. It was argued that it is a general 
preface to make a general ditpoſition of his real and perſonal 
eſtate as is mentioned after in the will; that it is an independ- 
ent clauſe, and means only an intention of a general difpoſition, 
He after deviſes his frechold and copyhold eſtate to his fon and his 
heirs, when he comes to 21, paying his wife 10091. a year for her 
dower in the mean time, After lool. per ann. to his wife for 
dower, the reſt of the profits to be put out for benefit of all his 
children, but made no proviſion for debts, It was inſiſted that if 
a man deviſes lands after debts paid, that is a charge; but it was 
decreed that this is not a charge of debts upon the real eſtate. 
MS. Rep. Trin. 9 Geo. 1723. Barton v. Wilcocks, 


20. The defendant was executor and devitce of the real cſtate 
of one Moore. The / was to be paid 30l. which the plaintiff had 
Nn 4 ' lens 


The queition was, whether the eſtate deviſed in ſtrict (ſettlement was ſubject t 
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Charge. 


lent to More, either out of the perſonal eſtate, if ſuſſicient, or if 
not, then out of the real eſtate, for this reaſon, becauſe up: 
lending of the money the title deeds of the real eftate were put into the 


hands of the plaintiff, and it avas indorſed upon them, that it was agreed 


that the deeds were ſo depoſited, as a ſecurity for the payment of {5 much 
mzney, and the court declared the real eſtate in this cafe charged 
with the ſaid debt. MS. Rep. Hill. 10 Geo. 1. 1723. Atkinſon v. 
Swift. | | 

21. Teſtator, ſciſed in fee of a farm, called Hi!/'5-Tenement, in 
the county of Somerſet, and F another called Bowwry- Hays in tail, 
by will deviſed as follows, viz. As to all my worldly goods, I give 
all that tenement, called H:l/”5-Tenement, ta my wwife Joan for her 
lite, and after her deceaſe, then 7 men Robert, and his heirs, for 


ever. Item, I give to my ſecond fon Henry 150 J. 1 be paid when 


Robert ſhall came inte poſſeſſion. Item, I give to my daughter Mary 
Leigh 1501. to be paid in 12 months, at, and upon, the time that my 
ſon Robert ſpall come to, and enysy the premiſes abovementioned 
and in caſe my fon Robert die before my wife Joan, my fon Henry 


- 


coming into pain, and ſurviving his ſaid mother, all pay to my 


daughter Mary Leigh the ſum of 200 J. Item, all the reſt and 
reſidue of my goods and chattels I give to my wife Joan, whom 
I appoint ſole executrix of this my laſt will and teſtament. 
R:bert and Henry both died in the life-time of Foan. Upon Joan's 
death, Henry, the fon of Henry, the younger brother, enters on 
the premiſes. Mary brings her bill againſt him, to have her legacy 
of 150 l. or 2001. out of the land, according to the directions of 
the will; but, upon conſideration, the counſel for the plaintiff 


thought proper to waive their demand of the laſt legacy, and to 


inſiſt rather upon the firſt. Mr. Grcene for the plaintiff infiſted, 
that this legacy was not contingent, but abſolute, given to her 
immediately, though the time of payment was future, (viz.) when 
Robert ſhould come into poſleſſion of the eſtate; that therefore 
the circumſtance of Robert's and Henry's dying in the life-time 


of the mother, which the teſtator could not foreſee, did not alter 


the caſe, or take away that which was already veſted in her. 
2dly, That this was a charge on the land, and if it was fo in the 


hands of Robert, it muſt remain charged into whoſeſoever hands 


it ſhould afterwards come; nor is it in the power of the defendant 
(though he be heir at law, as grandſon of the teſtator) to take 
advantage of his title by deſcent, and thereby avoid this in- 
cumbrance, but he is bound to take in this reſpect as a pur- 
chaſor, i. e. terram cum onere in ſupport of the intent of the 
teſtator. Indeed, the common rule is, that where a legacy is 
given generally, it is a charge on the perſonal eſtate, and there 
is no neceſſity of expreſs words to ſubject that to the payment 
thereof; but here the perſonal eſtate is expreſsly diſcharged, 
becauſe the teſtator has deviſed all that away to his wife, ſo that 
nothing remains here, whereout the legacy can be ſatisſied, but 
the land, and for this relied on 2 Vern. 228. Al cock v. 
SPARHAWK, where land in the hands of an executor, deviſee, and 
heir at law, though not cxpretsly charged, was yet made liable 
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Charge, 


in aid of the perſonal eſtate ; and on 2 Vern. 143. ELLIor v. 
Hancock, where the land was charged with the payment of an 
annuity, though the executor, deviſee thereof, was not heir at 
law; (but note, the maſter of the rolls ſaid, that was a moſt 
abſurd caſe.) Mr. Brown for the defendant ſaid, that this was 
but a contingent legacy, to be paid upon Robert's coming into 
poſſeſſion of the eſtate, which contingency never happening, 
conſequently it is a /apſed legacy, and ſo with refpect to the 
200 l. which depended on the like contingency of Henry's coming 
into poſſeſſion ; for it does not appear, but that teſtator might 
foreſre that his wife might ſurvive both his ſons, and then his 
not providing for his daughter in ſuch caſe, can be attributed to 
nothing elſe but his want of intention fo to do. 2dly, Admitting 
any legacy due, yet the plaintiff is not intitled to come upon the 
real eſtate, but mult ſeek it cut of the perſonal; and that ſuch 
was the teſtator's intention, appears by his deviſing all the reſt 
and reſidue of his eſtate to his wife, which werds, t and reſidue, 
neceſſarily imply, that ſomething was before diſpoſed out of 
it, which mult be the 1501. legacy, for there is nothing beſides 
mentioned, and it does not appear that there were any debts 
owing to make any deduction z this is ikewite the caſe of an heir 
at law, who is never to be prejudiced without expreſs words; 
now here are no expreſs words to charge him or the land, for 
it is not ſaid by whom, or out of what the legacy is to be paid, 
but only, I charge ſo much to be paid when ſuch a one ſhall come 
into. potleſſion, which is, indeed, a very general bequeſt of a 
legacy, and fo falls entirely within the rule, that in ſuch caſe the 
perſonal citate is to become liable; fo, upon the whole, this legacy 
was but a perſonal charge upon Robert, which, at leaſt, could 
affect his eſtate only while in his hands, and was lapſed by 
the death of him who was to pay it. The maſter of the rolls 
ſaid, I take this to be a charge on the real eftate in the hands of 
the heir. I ſay a charge; for if it were a condition, then the 
defendant, who is the heir at law, might ſafely commit a breach 
of it, there being nobody but himſelt to take advantage of it; 
that the real eſtate is charged I make no doubt, becauſe it could 
never be the meaning of the teſtator, that the daughter ſhould 
have 1501. in caſe the eſtate went to his ſon, and, at the fame 
time, that ſhe ſhould have nothing in caſe it went to his grand- 
ſon; this would be a moſt unnatural conſiructian, and yet ſuch 
muſt be the conſequence, if the legacy be confidered merely as a 
perſonal legacy, and ſo lapſed by the death of Robert; and in 
this caſe the heir muſt take under the will; for though Robert 


and Henry were heirs to the teſtator, yet the deviſe to them, 


being with a charge, broke the deſcent, and though they never 
took in poſſeſſion, yet it was a remainder, tranſmiſſable to the 
next perſon, who mult take through them, and not as heir to the 
teſtator; and if the eſtate limited to Robert docs not ceaſe by 
his dying before he could take, fo neither does the charge ceaſe 
and for the ſame reaſon, I think, the conſideration, that the de- 
fendant is an heir at law, ought to be laid quite out of the caſe, 


becauſe. 
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becauſe this is a proviſen for a child, and who otherwiſe will he 
lect quite deſtitute, which will be another unnatural conſtruction. 
As to the words re/f and refidite of my goods and chattels, I lay no 
great itreis upon that argument, nor can it be concluded from 
thence, that any thing was before thercout diſpoſed of, becauſe 
theſe are words merely of courſe, and always inſerted by the 
3 of 26 wall, das. there be ay precedent bequeſt or 


ſaid to rake more 8 he —_—_ it being 22 for a man t9 
die without te: m [ome /nall debts behind him; or, if it could be 
fo, the Fur: eral expences muſt als ways be borne by the executor, Decreed 
for the plaintiff, that the lands thould be fold, and the 150l. paid 
to her with intereſt. At the rolls, 4 Nov. 1738, Miles v. 
Leigh. From this order the defendant appealed to the Id. 
Chancellor, and for the appellant it was inſiſted, that the will 


being ſilent as to what fund the legacy thould ariſe out of, and 


the land not being expreisiy charged, the per/onal gate is the pro- 
per and natural fund. That the time of payment, viz. when 
Robert, Sc. could not denote an intention to charge the land with 
it, but merely the time of payment, and may reaſonably be ac- 
counted for, viz. that as the mother, who was tenant for life of 


Hilbs-Tenement, and deviſee of the perſonal eſtate, might main- 


tain her children out of the profits, during her life, ſo after her 
death, (when the eldeſt ſon ſfiould come to the land,) a proviſion 
might be made for the younger children out of the money; and 
that laſtly, that by the other conſtruction, this legacy of 150 1. 
(together with the other legacy of 1501. to Henry, had he lived 
to take it, and which would equally be a charge) would exhar/? 
the whole deviſe of Hills-Tenement; and as to Bowry-Hays, 


teſtator had no power over it; and for a teſtator to mean, that 


a deviſee ſhould get nothing by the deviſe, is a ſtrange pre- 
ſumption, and it is a neceflary circumſtance in the ſupplying 


the want of a copyhold ſurrender, that the heir at law be not 


diſinherited. In 2 Vern. 568. FRENCH v. CiicEsTER, though 
the real eſtate was expreſsly charged with the payment of debts, 
yet the reſiduum being given to the wite, who was likewife made 
executrix, as here, the court held ſhe muſt take it as executrix, 
and the perſonal eſtate, not being particularly exempted, was de- 
creed to be applied in eaſe of the real. For the defendant in 
the appeal it was urged, that there is no need to ſay in express 
terms, that the legacy ſhail be paid out of the real eſtate, or by 
the heir, and that the ſmallneſs of the eſtate could be no argu- 
ment to ſuppoſe the teſtator's intention was otherwiſe; for it 
would, at leaſt, be as hard upon Henry, (who was to have the 
eſtate upon the death of Robert,) to pay 2001. to the plaintitt, 
which by the expreſs words of the will he was to have donc, out 
of this ſmall eſtate, as for Kobert, (or the defendant, his heir,) 
to pay only 150 l. out of the very ſame eftate. Ld. Chancellor; 


The firſt queſtion is, whether this demand of the plaintiſt is 
a charge upon the perſonal or real cftate ? che will itſelf is very 


ill penned, but upon the conſtruction of it, (which mult _ 
rom 
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Charge, 


from the whole taken together,) I am of opinion, that it was 
originally and ſolely to ariſe out of the real eſtate, It is intro- 
duced, indeed, with the phraſe (all my worldly goods), as if 
teſtator intended to ſay nothing of his land, either by way of 
diſpoſition * or charge; but it is plain he meant by this, all his 
eflate of wuhat kind He, tor he preſently after diſpoſes of his 
teal eſtate, and therefore uſed that expreſſion with the ſame 
jutitude that the civiiians uſe the word { bona ). Now the clauſe 
upon which the queſtion ariſes, (item, { give t my daughter Mary 
Leigh 150 J. to be paid in 12 months, at and upin the time that my 
fon Robert fall come 4 and enjoy the premiſes abovementioned, } 
amounts to, and muſt be conſtrued, the ſame as if the teſtator 
had ſaid (he paying): for the court often conſtrues a clauſe as 
conditional, though there be no expreſs words of condition, 
particularly adverbs of time, as the word { when 1, have been often 
conſidered as making a condition or charge, though there be no 
direction out of what eſtate, nor by wwhem the bequeit ſhall be 
paid; and this conſtruction will appear the better warranted, 
upon conſidering the clauſe relating to Henry's paying 2001. ; for 
as upon his coming to the eftate, one of the legacies before 
charged, viz. that deviſed to himſelf, would be ſunk, and, cons 
ſcquently, the eſtate become larger than it would have been in 
the hands of Robert, who was to have paid two legacies out of 
it; fo the teſtator, probably upon this conſideration, thought fit 
to make the plaintiff's legacy 2001. inſtead of 1501. (for that 
muſt be conſidered not as a diftinc?, but an additional legacy, which 
manifeſts his intention, that whoever had the land, ſhould pay 
the legacy, by his increaſing the latter in proportion as the eſtate 
in the former was increaſed. As to the ſmallneſs of the eſtate, 
and that it will hardly pay the legacy, it will be no objection ; for 
though the teſtator does not take upon him directly to charge the 
intailed land, yet I am of opinion his intent was to charge 
both, (for the words are, when Robert ſhall come to the premiſes 
ab;vementioned, Which include, as well Bowry-Hays, as Hill's- 
Tenement ;) that is, theſe bequeſts were unt made in reſpect of 
what eftate he himſelf had a power ta charge, (which poſſibly might 
not be more than ſufficient to ſatisfy them, ) but in reſpect of what 
eſtate would come, whether by vill or jeitlement to his eldeſt fon. As 
to the deviſe of the reſiduum, there can be nothing drawn from 
thence, for there might have been debts, nor can any thing par- 


_ ticular be inferred as to the propriety of the expreſſion, it being 


as general and looſe a phraſc, as that of a my worldly goods, with 


which he begins his will, the firſt article of which is a deviſe of 


land. The 2d queſtion gg, whether this was a contingent legacy? 
and whether, if contingent, the contingency has happened ? Now, 
I am of opinion, that the legacy was to take place not when 
Robert ſhould perſonally take the eſtate, but when the deviſe to 
him and his heirs ) ſhould take effect; and 

if it be a charge upon the real eſtate, it is immaterial whether 
Robert took or not; for by the deviſe the deſcent is broke, and 
tlie charge binds his heir, as well as him, tough te himfelf never tach 
in 
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S. 0 .— 
S. C. cited 
Chan. Prec. 
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Ho: well Ys 


Ld. C. Tal- 
bor's Ti me, 
203. in caſe 
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ger os Jen; in the ſame manner as in the caſe of Mans v. 
bags; where the condition was to have been performed by the 
anceitor, yet he dying before the time of performance, it waz 
decreed to be done by the heir. * the decres pro- 
nounced by the maſter of the rolls was affirmed | 


* (E) W WR on the Perſonal Eſtate, and where or 
the Real, and on which "WY 


1. Legacy was dewiſed to pay debts and legacies. The ga 
ate bequeathed to A. ſhall not be ſubject or liable to. tl; 
faid debts or legacies. Ch. Rep. 45. in 6 Car. 1. Peacock v. 
Glaſcock. 
2. A. indebted by judgment, and ſeiſed of lands liable, died 
inteſtate, leaving B. his wife and C. a ſon, infant, his heir. B. 
taxes adminiſtration, and enters as guardian on the lands, and 


received the profits, and made D. executor, and charged it, and 


dies. D. entered as guardian, and poſſeſſed the perſonal cltate 
of A. and B.—C. died. D. adminiitered to C.— E. the heir of 
C. paid 200 l. on the judgment. Per Ld, Keeper, the profits taten 
by the grardians ſhould be liable to make ſatisfaction 10 C. but the 
peſenal eftate in B. 't hand. was liable ſirſt, in eafe of E. to which 
the adminiſtrator de bonis nan is liable; though not being made a 
party he held the bill ill, but gave leave to amend in that point. 
2 Ch. Caſes, 197. Trin. 26 Car. 2. Breſſenden v. Decrects. 

3. Deviſe of leuſes, and other conſiderable perſonal eftate in 1ruſ?, 
to pay his wife 100 J. per ann. during her life, in lieu and Ke 
charge of her d5wver. Decreed to ue out of the perſonal eſtate 
only, if that be ſufficient free from taxes; but if that be not ſut- 
ficient, then to be made good out of the real. Fin. Rep. 134. 
Mich. 26 Car. 2. Leſquire v. Leſquire. | 

4. Lands were Je ted far payment of legacies and debts, and 
after for performan ce of his will, and made his will at the ſame 
time, and in it he die his truſtees to pay certain legacies to his 
younger children, the /urplus to his Heir, and made his avife exect- 
trix, but did not give her thereby, in terms, the perſonal eſtate, 
and devifed that the children legatees ſhould releafe te his executris 
all ſuch actions and demands of his perſaual eflate. Decreed: per 


Finch C. that the perſonal eſtate be accounted for, in aid of the 


heir, for what he thould be charged withal, not only as to the 
creditors, but as to the legacies, Chan. Caſes, 296. Hill. 28 & 
29 Car. 2. Lord Grey v. Lady Grey & al'. 


et Stzpictun v. Cobie. 


paid. 


. An anmity was deviſed, and charged en that part of bit 
abe that Hu remain unſeld after his debts and legacies ſhould | be 
Part was ſold, and there was a ſurplus on tliat part. 
creed that the furplus of Wiat was ſold, as well as the rents of 
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the other part unſold, ſhould be both applied to the payment of 
this annuity; and what falls ſhort, to be ſupplied out of the 
other part of the eſtate unfold, with colts. Pin. Rep. 459. 
Trin. 32 Car. 2. Coleman v. Gn 

6. If lands are * for payment of debts and lepocies, and the 
reſuaue of the perſonal eſtate is given to the executors after debts and 
legacies paid, the perton: al eſtate ſhall notwithſtanding, as far as 
it will go, be applied to the | %u of the debts, c. and the land 
be charged no turther than i is neceflary to make up the rehduc. 

2V ent. 340 Faſch. 32 Car. 2. Anon. 

Dewiſee of land 4thall be unburthened .of a debt lying on Ve1n- 36. 

5 I: and by the perſonal eſtate in the hands of the executor or ad- Ry 4 
miniſtrator, and fo thall a deviſee of a m1; tree. 2 Chan. Caſes, Pockley, 


84. Hill. 33 & 34 Car. 2. Popley v. Popley. 8. . 


corctingly.— 
S. p. where sc l. ws due on a mortgage of the land deviſed. Fin. Rep. 401. Mich. 30 Car. 2. 
Starling v. the Drapers' Company. 


8. A. by his will ſubjeAs bith hrs real ond perſonal efiate to the [ 468 ] 
payment of his debts, Decreed * Ns "el ir 2 pay the debts, 
or in default thereof the real eſſate to be fold, and liberty given 
to the Jeir to proſecute for the perſ? = Hate. NS. Tab. Appeals, 
23 Feb. 1705. Slydolph v. Langhorn. 

9. An eftate being conſiderably mortgaged tas deviſed to A. 
and ſeveral Specifick Tegacies cb e left to ethers, The e ſur, pt ig nt 
ſufficient ts dif "Parge the debt. All the ipecihck legacics mall con- 
tribute towards the diſcharging the mortgage, before the mort- 
gaged premites mall be affected; for the covenant to pay the 
money makes it a perſonal debt, and the real eſtate ſhall never 
be put in average with the periunal. M5. Tab. Appeals, 1706. 
Warner v. Hayes. 

A. conveyed all his lands in tru/t for ban ment of bis debts and S. C. cies 
9 J 
1 * 
112 and by his will deviſed all Tis perlinal Hate to his wife . 2 855 
yet the perſonal eſtate ſhall come in aid of the real. MS. Pab. 6. in Eev. 
cites Feb. 1707. French v. Chicheſter. in Ly. tals 
: dot s Time, 

209. Trin. 1736. in caſe of Stapletoh v. Colvile; but ſaid, 13 univſs he was acquvrted with the 
particular circumſtances of the cafe of French v. Chichciter, wiezrein the book ſeems deficient, he 
could never form any judgment from it; ſince ii the reason kr Sh in the book | viz. 2 Vein. 568, ] 
tor it be the only ape, he could not ſay that it gave lum intire ſat'sfaction, nor could he lav any great 
rel upon it, and the father becauſe there is a plain diſterence at law betucen the bare making an 
ececutor, and-the malc.ng him likewiſe legatee of the perſonat eſtate ; fur in the firit inſtance, ir the 
exccutor dies inteſtate betore probate, the niuit repreſentative of the teftator is intitled to the adminiſtra- 
tion; whereas in the latter, there being an exprelfs gift to him, be takes as legatee, and conſequently 
upon his death bis repretentative. would be intided fo it, an intereſt being v-ited in him in his wa 
tight in the one caſe, but nothing at ail in the other, until he hath converted its 


11. Bill to have a ſpeciſick performance of an agreement of a 


purchaſe of lands againſt the heir and executor of Crofts, to whom 


the lands were deviſed for payment of debts, &c. Crols bill by 
the heir againſt the executor to account for the perſons! eftats 
of the teſtator, to come in aid of the real eſtate deviſed to be 
told for payments of debts, &c, Crotts the tgffaror i Ed Par 
trular lands to his executors, to be /old for payinent of all his proper 


delis, aud makes A. and B. his executors. For the heir at law 


„ C1 


[ 469 ] 
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| were cited ſeveral cafes, that where there are no negative qword; 


in the will, an expreſs deviſe of all the perſonal eſtate to the ex- 
ecutors doth not exempt the perſonal eſtate from payment of 
debts of the teitator, though there be a deviſe of lands to be 
fold for payment of debts; as LADY GaixsBokoucGu's cast in 
dom. proc. HUNGERFORD's CASE in dom. proc. Cook v. Mook 
in dom. proc. CHRIST's HospITAL v. GaRRowar in Canc. Haig 
v. HALE in Canc. tempore Cowper C. Decreecd that the execu— 
tors account for the perſonal eſtate of the teſtator, for that is lia- 
ble to payment of debts in aid of the real eſtate; and ſince the 
perſonal eſtate is not ſufficient to pay off the debts and mortgage, 
the lands mutt be fold, and the money raiſed by ſale to pay the 
reſidue of the debts; and the ſurplus of the moncy raiſed by 
the ſale, aſter the debts paid, to go to the heir; per Harcourt C. 
MS. Rep. Mich. 12 Ann. in canc. Gale v. Crofts & al. | 

12. Tho. Davies being ſeiſed of lands in fee, in corfrderatiir 
of 300 J. by leaſe and releaſe conveyed the ſaid land to R. in fee, wit, 
a covenant for quiet poſſeſſion, and alſo that the ſaid land was free 
from all incumbrances; and in the ſaid releaſe there was a pr: 
wiſo, that if the ſaid D. his heirs or aſſigns, ſhould upon Michacl- 
mas-day, which thould be in the year of our Lord 1702, or at 
any other 1:chaelmas-day, pay the ſaid 300 l. with the rents ard 
arrears which ſhould grow due for the ſame, it ſhould be lawful for 
the ſaid D. his heirs and aſſigns to enter; but the ſaid releaſe wa; 
evithout any covenant for payment of the 300 Il. The ſaid D. con- 
tinued in poſſeſhon, and paid the intereſt to R. 2s it became due. 
Afterwards D. upon his marriage /&t/ed the ſaid land on his aufe 
and the iſſue of that marriage, and covenanted that it was free 
from all incumbrances, except the ſaid mortgage to R. After- 
wards D. made his will, and thereby gave ſeveral legacies to the 
value of about 26 1. and all the reſt of his goods and chattels he gave 
to his wife and daughter, whom he made his executrixes, and appcinted 
them to pay his debts. D. died, leaving his ſaid daughter, who 
was his only child. The daughter died wwithin age, whereby the 
plaintiff became heir at law to D. and brought his bill againit 
the defendant, formerly the wife of the ſaid D. to have his per- 
ſonal eſtate {which amounted to 69901. beſides the legacy) ap- 
plied in exoneration of the ſaid land. The deſendant's countcl 


mſiſted that it ought not to be applied in diſcharge of the land; 
Iſt, Becauſe the 300 l. was neither a debt in law nor equity; for 
where there is a debt, there is a method for the recovery of it; 


but in this caſe there was none, there being no covenant for the 
payment of it. 2dly, Becauſe D. had charged his real eſtate alone 
with the payment of 3001. and had diſpoſed of his perſonal eſtate 
otherwiſe. 3dly, Becauſe the perſnal gſtate was given to the daug!- 
ter who was heir at law, whereby the demand of the aid of the 
perſonal eſtate was extinguiſhed. But Cowper Ld. C. was clear- 
ly of opinion that the land was conveyed by D. to R. as a mort- 
gage, becaufe D. had by the proviſo reſerved to himſelf, his heirs 
or aſſigns, a power of redeeming, and had upon his marriage ict- 


tled the land as his own, and in the covenaut of that deed of 
13 | tettlemen: 


— 
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let ttlement called the land conveyed to R. mortgage; and lie 
was of opinion, that the rent and arrears exp Hd i in the proviſo ſig- 
nified the intereſt of the 300 J. and ſaid, that the word rent) taken 
in its largeſt ſenſe, was not improperly uſed to denote intereſt. 
He was aids of opinion that the 3001. was a debt, wherewith 
the perſonal eſtate of D. was chargeable, though the mortgagee 
was reſtrained as to the recovery of it, for want of a covenant 
for payment of it; but that the mortgagor being in poſſeſſion 
might have been ejected by the mortgagee, and if the mortgagee 
had been in poſſeſſion the 3001. would have been no leſs a debt 
upon. his having a pledge in hand; and that D. appointing his 
exccutrixes to pay his debts, is a proof that he deligned them 
to pay his debts in exoneration of the inheritance, for the re- 
demption whereot he had reſerved ſo large a power by the pro- 
viſo; and as to /e perſonal eſtate being diſcharged by its being 
given to the heir at lago, he was of opinion it was not, becauſe it 
avas given to her jintly with the awife ; for which reaſon he de- 
creed that the perſonal eſtate ſhould be applied to the exonera- 
tion of the real. Several precedents were cited, Where only real 
eſtates were charged; and yet the en eſtates given to others 
had been applied to the diſcharge of the real. MS. Rep. Mich. 
4 Geo. Powel v. Price. | 

13. Wherever aſſets are brought in exoneration, there the debt 
originally charges the perſonalty. Arg. 9 Mod. 20. Mick. 
9 Geo. 1. in Lady Coventry's caſe. 

14. By the conſtant courſe of this court where debts by ſpeci- 
alty, which are a lien at law on the real eſtate, are diſcharged out 
ef the perſonal afſits in eaſe of the lands, then the creditors by fim- 


ple contract ſhall ſtand in the place of the creditors by ſpecialty, 


to have their debts ſatisſied out of the lands; and decreed ac- 
cordingly, and that the lands be fold for that purpoſe, and 
the heir, an infant, to join in a conveyance within ſix months 
after he comes of age. 9 Mod. 151. Irin. 11 Geo. 1. Charles 
v. Andrews. 

15. A. deviſed to his avife cerlain houſes in bar of deaver ; and ſub- 
jet to his legacies, deviſed t9 B. his eld: of? dauohter and her heirs ene 
moety of his real eſtate, as cſs one moiety of his perſonal eftate ; and 


in the ſame words 7s C. his youngeſt daughter; and after bequeathed 


„ J. N. his godſon 500 J. part of 10007. owing to him by J. 8. 
7 the reſidue of the 10001. he gave among the 25 others and jifters 
of J. N., Sc. Afterwards A. mortgaged the ſaid ęſtate for 3000 J. 
It was contended that this mortgage, being a debt, mult be paid 
out of the perſonal eſtate prior to the ſpecifick legacies, or at 
leaſt before the pecuniary legacies; and it was admitted by coun- 
{el on both ſides, that the land being made by the teſtator en 
a fund for payment of the mortgage-money, though the ſam 
ſhould be eaſed againſt an adminiſtrator or reſi 1duary legatee, — 


it thould be caſed fo as not to diſappoint any of the debts, or , 


even legacies given by the will, either ſpecifick or pecuniary. 


2 Wms. s Rep. 328, 329. 335. Hill, 1798 Rider v. Wager. 
16. K 
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18. A mortgage ſhall be paid out of the perſonal eſtate in pre 
ference ta the cuſtomary or orphanage part, by the cuſtom of Lonclan ; 
Arg. ſaid to have been determined, and the ſame was admitted 
by Ld. C. King, becauſe the cuſtom of London -cannot take 
place till after the debts paid. 2 Wins.'s Rep. 335. Hill. 1725. . 
in caſe of Rider v. Wager. 1 
17. By marriage articles, A. coveranted to fettle all his lands in E 
B. within 6 mk after requeſt, to the uſe of himſclf for life; | 
remainder to truitees to preſerve, &c. remainder to his wife 
for life, remainder to the 1ſt, &c. ſon in tail male, remainder 1 
to triſtees for 500 years, to ra 77 5 00 J. for daughters fortious pa- =_ 
able at 18 or marriage. A. covenanted that the lands (which were | 
but 366 J. a year) were 500l. a year, and gave a bond of $000 /, | 
for performance of articles. The marriage took effect. The wiſe i 
died, leaving only one child M. a daughter, no ſettlement being 5 
made. Afterwards A. married again, and fettled the greateit | 
part of the lands in B. without giving notice of the articles, and 
had iſſue B. a ſon, and E. a daughter. A. died inteſtate, leav- 
ing M. B. and E. living, and a perſonal eſtate of 20000]. The 
maſter of the rolls held that this 50001. was not a debt due from 
the inteſtate, or to be paid out of his perſonal eſtate ; for not- 
withitanding the bond, there is % covenant for payment of the 
g ooo J. but the covenant was to ſettle lands, and to raiſe a term 
of 500, years for ſecuring the goool. And that the want of 
making requeſt, ſhall not prejudice the ceſty que truſt, and the 
rather, becauſe ſhe was an infant. And though the covenant 
had been abſolute to ſettle within 6 months, and hkewiſe a cove- . 
nant to pay the 5000 l. yet reſort ſhould be to the land firſt, and . 
afterwards in caſe of deficiency to the perſonal eſtatę; for the Z 
articles to ſettle particular lands, are in equity a ſettlement, and 
A. from that time became a truſtee for the truſts in the articles, 
and 1s not lixe a mortgage, where the land is only a pledge for the 
money borrowed. But "the land actually ſettled by A. on his 2d 
marriage without notice, (though it was a breach of truſt in A.) 
ſhall not be liable to the articles. 2 Wms.“ Rep. 437. Hill. 1727. 
Edwards v. Freeman. 
18. A. tenant for life, remainder to B. his fon in tail expectant 
on death of A.'s wife as to part, and as to other part, expectant 
on the death of A. charges by will the reverſion in fre of all the 
eftate, with payment of his debts. The perſonal eſtate was very 
deficient. A. dies, living the wife. B. attained his age of 21 
and levied a fine to the uſe of himſelf and his heirs, and after B. 4 
Bad received the rents of the ſurplus of eſtate, not in jcinture, for 2 = 
gears, he died inte/late and unmarried. The eſtate deſcended to M. R. : 
and his mother adininiſtered to B. It was infiſted that by the fine a 
levied by B. the eſtate tail was extinguiſhed and conſolidated - WF © 
with the reverſion or remainder in fee in W. R. and that the | 
plaintiffs, the creditors, title to demand their debts then at- | 
tached upon the eſtate, and cited 1 Salk, 333. SIMMONDS v. 1 
Copuoxkk, and therefore that the rents and profits received by i 
B. (hould be N towards ſatisfaction of the creditors, and by | ts 
conſequence 1 
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then owner, ſb2uld nat be applicable 19 fete creditors till 


20 


Counteſs of Warwick v. Edwards. 
in caſe of Mountague v. Bord 


And cites as lately decree 


19. The teitator deviſes as 19 917 9 is T9 rli!ly eat ey a: Jr at bts 
te paid within a year after his deccale; ; and * deviſes his real 


eftate to truftees for a term in triuft for his wife for life „ Fema inder to 
his fons occeſfoel in tail male, aud gives ſeveral legacics per Ld. 
Chancellor, the real eſtate is charg cab] le with the debts, in cafe 


the perion: 1 eſtate be deficient. Caſes in Equ. in Ld. Talbot's 
Time, 110. Trin. 1735. Hatton v. Nichol. 


(F) Apportioned. In what Caſes. 


Had iſſue C. a ſon by the 1ſt venter, and D. and E. 2 ſons See tit. 

* and 6 daugliters by his 2d wife, and ſettles land on D. in 

tail male, remainder to E. remainder to C. his eldeſt ſon by his 
firit wil you ded that if the land come t9 his eldef? fon, that he or his 
irs fl ld pay 10007. to teſtator's daughters within A months after 

the eſtate ſhould come to them; and in default, the truſtees to 


enter and raiſe the money. C. dies, leaving F. a fon. D. and E. 
died without iffue, but one of them ſuffered a ry of the matety 
of the lands, ſo that a mzety only comes to B. the mother having a 
moiety in jointure to her, and made no ſurrender thereof; per 
cur. the focol. is a legal ſubſiſting charge, and the dau, ces 
claim not under, but paramount, the ſon that ſuffered 15 common 
recovery; and though the eſtate never came to C. the eldeit fon, 
and only a moiety came to F. his fon, yet there muſt be no appor- 

tionment, but the daugliters are intitled to the whole 
2 Vern. 359. pl. 324. Mich. 1698. Hooley v. Booth. 


10001. 


(G) Charge, When diſcharged, 


ANDS deviſed to be + Id for payment of leone of 200 l. and 

zool. deviſce fold for 5001. and he having enjoyed the 

J Ng 1X years, and his vendee 22 years, in all 28 years ewithout 
demand, it was decreed againſt the Iegatees: _ and their bill dit- 

„ 11 Fin. R. 316. Mich. 29 Car. 2. Cuiie v. Aſh. 

2. A. devited lands to, & c. and ſays, / C. or his 885 foal! en, 

"e lands, then he or they ſhall, in reſpect thereof, j y 200 J. to a 

0 N S Os and the 2001. to be Þ: ud T thin 21 years ; „ or Hey Coe 


27 te prifeſſeon. The lands came to the pollcfion of C. wig enjoyed 
You. IV. O | them 


conſequence that the wife being plaintiff tO ie 4, 
B. had aflets in her own h. _ Put the court held clear ly that 
the rents and profits received l - 4 [is aun i v 1 he was 
demand 
ade, becauſe till then he did no Wrong in receiving the rents 
and profits of his own eſtate. mo Abr. 1 40, 141. Nlich. 1728. 


— 


Ap- 
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them ſeveral years, and then ſold them to D. who had guiet 55, 
feffron 40 years before the demand, but had notice of the charge; per 
1.4. Chan, had this been a rent-charge, it would have been 
always chargeable on the land, but this is of a /#2 in groſs, to be 
paid together and at one time; but directed to amend the bill, if 
plaintiff would, and make the executors, &c. “ parties, who per- 
Taps may have paid the money. Fin. R. 336. Hill. 3o Car, 2, 
Attorney-general, for Aſhford pariſh in Kent, v. Twiſden. 
3. The father on marriage charges lands with payment of 
daughters portions, has a daughter and deviſed the land to a 
nephew. The daughter marries J. S. They releaſe the portion to 
the nephew, and the nephew covenants that it is in truſt for the 


huſband and wife, and to continue the money in his hands at in- 


tereſt, or place it out on ſecurity. The nephew /el/s the land; 
2with n:tice of the original charge. Decreed that the lands are till 
liable to the portion. 2 Ch. R. 173. 31 Car. 2. 'Tucker v. Searle, 


4. A. by will gives 3000 J. ts his younger children, ſeeured by 


mortgage from B. and declares, that if his eldeſt ſon does not pay 
this 30001]. then his lands hall go to his younger children. B. 
brings a bill to redeem and to pay in his mortgage money; thers 
is a decree, and B. pays it in purſuant, the ma/ter puts it out on a 
bad ſecurity, the eldeſt ſon ſhall not be compelled to pay it over 
again to the younger children. Vern. 336. pl. 331. Mich. 1685. 


Oldfield v. Oldfield. 5 


8e Where a 5. If a /eaſe be made in truſt 79 pay debts, and after the leſſor 
deuſect dies, the heir paying the debts ſhall be relieved againit the leaſe 


hands 129 and ſet it aſide; per Ld. Chan. 2 Chan, Caſes, 172. Hill. 


truftecs ard 3 g 
eb4ir keis, I Jac. 2. in caſe of Bodmin v. Vandebenden. 


for payment 

ot debts and legacies, there is a reſulting truſt for the heir, and he may properly come into court and 
oifer to pay the debts and legacies, and pray a conveyance of the whole eftate to him; for the deviſees 
are only truſtees for teſtator to pay his debts and legacies. ꝙ Mod. 171. Ropes v. Radcliff, in dom. 
proc. So of a reſiduary legatee. Ibid, 


6. When the lands of the heir are charged for payment of por- 
tions to infants at 21 r marriage, they ſhall not be diſcharged be- 
fore that time, nor ſhall a real ſecurity for infants portions be 
turned int; a perſenal ſecurity where the lands are originally charg- 
ed; but where the lands are cnly ſupplementally charged, it is 
otherwiſe; per Jefferies C. Vern. 338. pl. 331. Mich. 1685. 
Oldfield v. Oldfield. 3 | 


But where 7. Land was conveyed to J. S. in truft to raiſe and pay 5001. to 


the deed ex- a 
ay be- B. the truſtee enters and raiſed the 500 1. and afterwards becomes 


vided that inſolvent, but before he became ſo, B. tot a judgment from him t9 


the term was pay the 5001. when raiſed. The words being to raiſe and pay, the 


e: ceaſe on: the : g 
ay being maſter of the rolls doubted, and took time to conſider, and would 


raiſd; it lock into the truſt-deed and defeaſance of the judgment. 2 Vern: 
was heid:hat 85. pl. 82. Mich. 1688. Harriſon v. Cage. 


the land was 


charged. Ibid. cites Goddard v. Bowman. 


8. Grand- father tenant for life, remainder to his firſt ſon in 


tail, remainder over with power to charge the citate with * 
| 0 
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Charge. 


of 2501. per ann. for 4 years. He charged the premiſes with 
250 J. per ann. for 4 years to begin after the e in truſt to raiſe 
1000 J. part to be paid to A. and the other part to the plaintiff B. 
and dies. The ſon pays A. his part. A. delivers up the deeds, 
and they are ſuppreſled. The ton takes the profits for 4 years 
and more, and leaves a daughter his heir at law, but no perſonal 
aſſets; per Lds. Commitlioners, the lands ſhall be Jiable in the 
hands of the daughter, though the 4 years are expired, and though the 
perſon 1s dead that received thoſe profits and thould have paid the 
money in queſtion. 2 Vern. R. 178. pl. 162. Miche 1690. 
Smith v. Smith & Holt & al. 

9. Even at law, if the Heir too the profits which ſhould be ap- 
plied for payments of debts, the lands ſhall ſtill remain charged 
therewith z per Lds. Commiſſioners. 2 Vern. 181. in pl. 162. 
Mich, 1690. cites Corbert's caſe, 4 Rep. 81. b. 82. 

10. A. deviſed to M. his daughter 500 l. and then deviſed to B. 
his fon and his heirs an advowſon, c condition that B. give bond to 


Fay AM. this legacy of 5 O I. according to his will, B. died in the life 


of A. Per cur. this is a good equitable charge ſubſiſting, notwith- 
ſtanding the death of B. For if he had been living, oa had re- 
fuſed to give bond for the payment of the 500 1. as directed by 
will, the adyowſon {ſhould be chargeable. N. Ch. R. 175. Mich. 
1691. Webb v. Sutton. 

11. A. deviſed the rents and profits of bis lands till B. attain 21, 
or marry, 792wards payment of his debts; and i, B. die before 21, or 
without iſſue, my debts being paid, then he deviſed the fame 7a 


F. S. in tail, he paying 1001. to C.—B. dies before 27, with- 


out iſſue. The profits to the time that B. would have been 21, 
would not be ſufficient to pay the debts. It was decreed per 
2 lords commiſſioners, Rawlinſon and Hutchins, that the profits 
ſhould be liable to payment of the debts beyond the age of 21, 
till the debts ſhould be paid. But Ld. Rawlinſon held that was 
only by reaſon of the lait words; but Ld. Hutchins held that it 
would be the ſame without them. Chan. Prec. 34. pl. 36. 
Mich. 1691. Martin v. Woodgate. 

12. By deſcent of the inheritance: of lands, out of which a term 


fer 500 years was created for railing a portion of 50001. for A. on 


whom the inheritance deſcended, "who died un- Jes 21 unmarried, 
the land is not diſcharged ; but the 50001. remains {till a fubfi {t- 
ing charge on the eſtate; per Somers C. and athrmed in dom. 
proc. 2 Vern. 348. pl. 320. Hill. 1697. Thomas v. Keymiſh. 
13. A. deviſed an annuity f 100 /. per ann. to B. for 45 to be 
iſſuing out of the rents and profits of Bl. Acre, with clauſe of diſtreſs; 
and deviſed Wh. A Here, and alſo Bl. Acre, charged with the fake 
annuity to C. and his heirs. The /ands char gel auer but 50 l. per 
ann, and B. had entered and taken the profits during lis lite, and 
deviſed the arrears to M. And it was decreed for. M. For the 
intent was that B. ſhould have 1001. per ann. And a deviſe of 
the rents, or of the profits of lands, is a deviſe of the lands them- 
ſelves, and the court will decree a ſale where lands are chiarged to 
raiſe portions, aud the profits will not do it; and the devite of 


Oo 2 Bl. 
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2 Freem. 
Rep. 207. 
pl. 282. 
S. C. 


Charge. 


1} Bl. Acre, charged with the annuity, charges it in his hands by the 


faid words; for it could not be charged before. Chanc. Prec. 122. 


pl. 206. Mich. 1700. Folter v. Folter. h 

14. In en —7 onev of a mortgage ſecured by bor 5 1s only a further 
ſecurity, and does not dit charge the land ; -per maſter of the rolls. 
Chan. Prec. 132. pl. 1 16. Mich. 1700. " Bart v. Wells. 


* A. deviſes 15. \W here lands are de vifed ro In: 9 Wo 'f9 Ya! ife * for ſeveral 
os e er purpoſes, and She roſe it out of the profits, the land is thereby diſ- 


Auld e. charged, and the perions concerned mult refort to the truſtees ; z 
ceive the per Ld. Keeper W right. Chan. Prec. 143. pl. 124. Hill. 1700. 


profrt of his : £ 
' X 4 an. 
Whole rea Ju ON \ Bri in 


eſtate for payment of debts and legacies, and after thoſe paid, he deviſed his eſtate to B. The ex- 
ECutors miltepypiied the profits. Ld. C. Parker held tha: this uncertain intere#® ſhould determine at 
Juch time as they might have paid the Ahe, Kc. if they had duly applies the rents, &c. and only 
the executors are liable. Wms. Rep. 505. 518. Mich. 1718. Cat ter v. Barnardiiton. 


Chan. Prec. I6. Lands deviſed to truſtees and their heirs ts fell, and pay legacie 75 

4 pra, and among the reſt a legacy ts the heir of 1001. but no diſpoſition 

creed ac= is made of the ſurplus. Per cur. no more ſhall be fold an 

earangly. is neceflary for payment of the legacies, and the heir ſhall. have 
the ſurplus. 2 Vern. 425. pl. 386. Paſch. 1701. Randall v. 
Bookey. | 

17. 300cl. to be raiſed out of land by virtue of a power to A. 
and a leaſe raiſed to truttees for that purpoſe was aſſigned to new 
truſtees for a cillateral fecurity of a len} bs r 99 gears made by A. and 
that the ſaid tru/? freuld remain during the term. A. bequeathed the 
30001. to M. his daughter, ſubject to the faid collateral truſt. 

474 | And per Ld. Wright, if the 3000). had been made : collateral 
Security generally, the court w ould diſcharge in reaſonable time, as 
here in 7 years time, if the party di d not thew pr n cauſe of 
fear of evidtion, and thew by whom; but this being expreſsly 
ordered to continue, th ey could not do it; and de Need 3000 l. to 
the truſtee of the leſſee to ſtand his tecurity, to be laid out at in- 
tereſt on ſuch ſecurity as the maiter hould approve of, liable to 
the lady's claim, m cafe there thould be no eviction. 12 Mod. 
614. cited per Holt Ch. J. Hill. 13 W. 3. as Lord Cornwallis's 
caſe. 

18. In a | marriage-ſct clement the term raifed for danghters por- 
tions at their ages of 17, provided that if the {ard A. ſhould have 1/Jue 
make upgn the bee dy 0 of the faid A. that jbould attain the ages of 21, cr 
Should marry, er if the / aid _ ſpall hav e no datighters, or if the per- 
ton inheritable ſhall pay off the portions intended to be raiſed, the 
term ſhall ceaſe. It happened that A. had a fon that tote? the 
age f 21. Decreed, that the term ceaſe, and the daughters loſt 
their portions; though it was urged that the meaning muſt be, 
that if he had a ſon he ſhould not pay till he arrived at 21 years, 
which was enough in favour of the heir. MS. Tab. Feb. 12, 
1706. Colt v. Arnold. 

19. A. made a leuſe for 21 yenrs to B. for payment of his debts 
and legacies; and by a will made at the fame time, reciting that 
he had made ſuch leaſe, deviſed the lands after the expiration of the 
ſaid leaſe to C. who was his beir, and made B. executor. A. lived 
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in tail male, remainder 25 himſelf in fee. 


hen / tho 


Charge. 


12 years after, and paid the debts himſelf, and the perſonal eſtate 
was ſuſficient for the legacies. C. brought a bill tor an account 
of the profits, and the leaſe to be delive red up, the truft being per- 
but Ld. Keeper Wright thought he had no equity, and 
expiration of the ſaid 
Buthnell v. 


formed 1 
that the rever/io7 only ⁊uds deviſed after the 
leaſe. Chan, Prec. 218. pl. 178. Pall er 
1 
A. purſuant to marriage-artic ics, ſettled lands on himſelf for 

fe, remainder to his wife for lite, remainder to the firſt, &c. ſon, 

&c. remainder de trujtees for 129 years t5 raiſe 1500 l. for daughters 
2 of iſſue male, remainder ts himſclf in fee. The truit of the 
term was declared to be 72 raiſe the 59 J. out of the rents and 
profits, as well by leaſing for 1, 2, or 3 lives or any number of 
years determinable of bee, Or for 21 years 7 lutely at the old rent. 
There was only one child, viz. a daughter named M. {and it 
ſcems that the wife was dead, though not mentioned.] After- 
wards A. ſettled the rever/ion exp? tant on his own death withou 
iſlue male, ſubject to the 120 years term, in truſtees for 10 years, 
remainder to I. his pephew fr life, remainder fo his firft, Se. 
ſon in tail male, remainder to C. grandſon of A. and fon of M. 
'The 10 years term was, 
that if M. and her huſband would releaſe the 15001. then the 
truſtees ſhould raite 19001, viz. 15001. to be veſted in land for 
the benefit of M. and her hutband, and the other 400 l. to be 
1 to the huſband himſelf. A. died without iſſue, leaving C. his 

executor, 1.'s 15 oO J. net being paid. ia ntered and enge yed for 
4 years, the Gets mt yet paid. The Surviving tru uſtec Tied, 70 
whom M. adminiftered, and then M. and her hu/band and B. 4½ 
20 years term to . S. w ho advanced the 1500 l. 
enjoyed the land 7 years, and died without ie male, leaving no aſ- 


Jets. The quel on was, wWhetlier the money could be raiſed by 


mortgage, or any other way by the words of the truſt, than by 
leaing or by the annual profits? Ld. C. Macclesfield "APY that 
here was % time appointed for raiſing this portion, and therefore 1s 
due when the profits can raiſe it, and it carries us intereſt ; but 
when the ſum of 1500 l. is, or might have been, 1 ſed by the profits, 
then it becomes ph and the land is diſcharged as having borne 
its burthen; that the pr ofits received by B. are as received by J. &. 
the mortgagee, becauſe it is ſaid in the laſl clauſe in the mori gage 
deed, that it paula be lawful for B. to tale the profits without ac 
count until default of payment ; fo that by this clauſe B. was te- 
nant at auill lo the mortgagee, which makes it all one as if 1.8 
had let it to any other perſon, and ſo not purſuant to the truſt, 
and ſo much as has been received of the profits muſt go towards 
the payment and ſinking of the portion only, here having been a 
power of leaſing, and the intention having been to charge the 
land as far as may be, 2 Wms.'s Rep. 13 to 21. Paſch. 1722. 
Ivy v. Gilbert, 


Oo 3 


— This de- 
Cree was af- 
terwards af- 
firmed in the 
h ute or 
lords, tho? 
(the reporter 
favs it was) 
thought a 
very hard 
caſe. 

2 Wms.'s 
Rep. 21. at 
the end of 
S. Co 
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| Charge, 


(H) Sunk by Perception of Profits. 


I. Dward Loyd, on his marriage, ſettled ſeveral lands to the 

uſe of himſelf for life, as to part to his wife for jointure, 
remainder to firſt and other ſons of that marriage, and in defau!r 
of ſue male to the daughter and daughters of that marriage, and their 
heirs, until the remainder-man, to awhom the eſtate avas to go, accord- 
ing to the limitations of that ſettlement, ſpould pay and ſatisfy unto the 
daughter 30007. remainder to the heirs of his body, &c. He had 
i te a ſen by that marriage, and 4 daughters. The ſen died in the 
life-time of Edvard Leyd, leaving a daughter. E. L. afterwards 


ſuffered a common recovery, and made a ſettlement upon that mar- 


- 


riage, and thereby charged the premiſes with other lands with 


the raiſing 30001. more. The daughters entered. The plain- 


t1its were creditors by judgment, and their bill was to be let into 
a ſatisfaction, ſubject to thoſe charges of 3oool. and 3oool. 


and in exoneration thereof, to have an account of the rents and 
profits. Decrced at the rolls, that they ſhould account for the 
profits, and that the rents ſhould be applied firſt to pay the in- 
tercit, and then to fink the principal, as in caſe of a common 
mortgage; and this decree was affirmed by the Id. chancellor, 
with this variation, that the principal ſhould not be ſunk till a 
third part was raiſed, above the intereſt, and ſo again not to 
ſink the principal till another 10001. be raiſed. 2 Vern. 5 23. 
pl. 473. Mich. 1705. and ibid. 576. pl. 521. Hill. 1706. Bla- 


grave v. Clunn. 


(I) Good or not. In reſpect of the Poſſeſſion, &c. 


or want of Poſſeſſion, &c. in the Perſon charg- 


ing it. 


1] T was agreed that he in reverſion may charge it, and /hal! 
take effect after the death of tenant for life; contrary of 2 
patron. Br. Charge, pl. 11. cites 38 E. 3. 4. 

2. A man /eafed land for term of years, and after granted a rent- 
charge extra terram illam of 205. per ann. The termor ſhall hold 
it diſcharged ; but if the termor ſurrendered to him in reverſion auh 
charged, there he ſhall hold charged, though 20 years of the term 
be to come; for the ſurrender made the leſſor in, as if us term had 
been ; by the beſt opinion. Br. Charge, pl. 10. cites 5 H. 5. 8. 


3. It land 1s leajed to one for life, the remainder in tail, re- 
mainder 10 the heirs of the tenant for life, and the tenant for life 


grants a rznt-charge in fee, and dies, and the tenant in tail dies 

awithout iſſue, the heir of the tenant for life ſhall hold the land 

charged. Br. Charge, pl. 36. cites 5 E. 4. 2. 
13 | 


4 4A 


Charge. 
4. A man /eafed for life, and granted the reverſion or remainder 
| over 1 J. N. who charged the land and died, and the tenant for life 
5 is heir to him to the fee, he ſhall hold diſcharged; for he hath the 
| 7/13 ſſo by purchaſe, theugh he hath the fee by deſcent, and yet the 
franktenement is extinct in the fee. Quzre. Br. Charge, pl. 16. 
cites 9 E. 4. 18. 5 | 
5. A man cannot grant or charge that which he hath not. Perk, 
. 66 | | 
6. And therefore if a man grants a rent-charge out of the manor 
of Dale, and in truth he hath not any thing in the manor of 
Dale, and after he purchaſes the maner of Dale, yet he ſhall hold 
it-diſcharged. Perk. ſ. 65. | 
J. Allo a man cannot charge a right, for it ſhall be a good plea 
for him to ſay againſt ſuch grant by maſter in fait, that he had 
not any thing in the land at the time of the grant; but in ſuch 


caſe if the grants had been by Ane executory, the law is contrary. 


Perk. ſ. 65. | 


For more of Charge in general, ſee. Contribution, Deviſe, 
Erecutors, Grants, Jointenant, Mortgage, Kent, 
and other proper titles. | 


Charttable Niles. 


(A) By the Statute of 43 Eliz. 


1. 43 2 cap. 4. 77 Hereas lands, tenements, rents, annuities, 
> „ 


of aged, impotent and poor people, for maintenance of fick maimed fal- 
diers and mariners, + ſchools of learning, free-ſchools, and ſcholars 
in univerſities, for repair of bridges, ports, havens, cauſexvays, 
orphans, for flock or maintenance of houſes of correftizn, for marriages 


of poor maids, for help of young tradeſmen, handicraftſmen, and per- 
Poor inhabitants, concerning payments of fifteenths, ſetting out of fol- 


ders, and other taxes, which lands, hereditaments, goods and ſtocks 
have not been employed according lo the charitable intent of the givers ; 


Abridgments of the Statutes ; and as to conſtructions upon them, tee letter (B). 


004 


profits, hereditaments, goods and flocks of 


money have been given, * limited, appointed, and aſſigned for relief 


churches, ſea-banks and highways, for education and preferment of 


fins decayed, and for relief or redemption of priſoners, and for aid of 


476 


+ A ſchoo!, 
unleſs it be a 


Free- ſcbool, 


is not a cha- 
rity within 
the proviſion 
of the ſtatute 
of Q. Eliz. 
and conſe- 
quently the 
inhabitants 
have not a 
right to ſue 
in the attor- 
ney-gene- 
ral s name. 
2Vern. 387. 
pl. 355 


Mich. 1700. Attorney-General, at the relation of the Inhabitants of Clapham, v. Hewer. 
* Theſe words (limited, appointed, and aſſigned) are very material words, though omitted in the 


For 
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477 1 Charitable Ades. 


cConcern- Fon remedy whereof it ſpall be lawoful for the lord chancell;r, aud 
* Ver! the chancellor of the dutec by fer lands ewithin the county falatine 
fiors, theft 6 of Lanca after, to award * Commiſſions ts the bi ſhop of every fever, di- 
things are to 40 ＋5 and his chancellor, and to other perfons, authorizing thei, or 
ye any four of them, to enquire as <vell by Fa dhe of 12 men of the 
ember muſt | + I 4 as by all ether lawful d,, of all e h gifts gforeſcid, aud 
. of 7: the abuſes, breaches of 1 805 neelige nces, nuif-employments, not im— 
: 1 gncealt ify ef aUGNg, 7 niſecenverting, cr miſegovernment of 

the Qty 4 Us goeds or ftick given for any the charitable uſes before re- 

Beef era Hou arſed ; and the commiſſioners upen calling the parties intereſted, {hull 
3 . „nf. nquiry by The 4 ＋ 12 of the cot unty { noperennts the parties 


commailition- 


(if - be iu. 29575 may 4255 their challenges ), aud upon ſuch enquiry ſet doavn 
u bine: fich orders, judgments and decrees as the {aid lands, goods and flach 
o ni be duly employed fer ſuch charitable uſes for auhich {hey Were. 
good ard | piven; l hich endes, Se. not being repuguau ts the crders, flatuter 
. op 2 decrees of the dauere, foall fland goed, and ſpall be executed until 


LSU 
In that cer the ſame be altered hy the lord chancellor, or the chancellor of the county 


3 paletine of Lancaſſer reſpectively, upon complaint by 72 farty 
3 grieved, : 


make yr ders ard deerers, for therein none is of the quorum. 4thly, None ſhall be commiſſioners tl 
Fave any fart of le lands, &c. or goods or chattles, money or Rocks, in queſtion. 5thly, Ihe com. 
million is dd init 2 certain ime, within wich me Coma Moners are to order, decree, and c*rt!!;, 
Schly, T heap authority is to inquire a: well ty the cath of 12 awful men er mere, as by all erker ge. d 


ower alſo to enquire of theſe 9 things. ift, Of abuſes. ach, 


# 


m r 
Breaches of truſt. zdly, Nee. gendes. 10 55 Miſ-mp! yments. Sthly, N: it emplryirg. öthiy, Ces. 
cenling. Tthly, Defraudi:g. Sthly, Miſenderting. gthly, A 775 geverrrent of any lands, tenemeit., 
Kc. gods, money, &c, given to any of tne char; tavie uſes aforeſaid, 2 Int. 3 ba, | 
Laras in Gray's-inr-l:r: were g.wen fluid a fetol at Rugby in Warwi thire, The ci 
forers far at Rug to inquize, and held not goud. Toth. 92. 2 Jace Ru by e s caſc. 


Duke's Char. Utizs, So. pl 24s S. C. upon breach of the truſt, a commi:)11n was taken out in 


Wawickſhite, to enquire of th: £3 and by a jury there, the gift and breach of truſt was found, 


and a dectee made by the commiilioners in that county, to ſettle the lands according to the donor's 


** . + k 4 ! ! — * * P » 4 * 1 * 4 » ” 4 — „1 . . A 5 - ö 
Min; and uon ai 4 veal tne decree was r erſed; tor tne inJgui/rticn and U cret was net rages, ner / 114 
* * 7 * 1 , . SG = : - 7 FS * * 
fy unter, and comniifironers of the crurty ⁊ti ere the lanns given to ſuch uſes 40 lie. The words ot the 
— — w 


F 

LF — 
ſtalute zie, t. ae e by the caths of 12 men or more of the c. ity, of tuch gifts, limitatlons, and 
appintment), and of the breacies of truſt of ſuch lands or goods, &c. which is intended to be uy 
Jury and commiliturers of tbat county wheis the lands do lie. I&!d. 118. pl. 2. S. P.m_— 


See ibid. 126. pl. 26. S. P. 


bis na 2. S. 2. This act ſball not ex end to any lands, gocds or flocks green 
Bd bo all to any college, 8 or Hefe of tearning within the univerſities, and to 
Lands, &c, the cMeger of Wefiminſler, Eten cr Wincheſter, or ts any cathedrel er 
nor to all, = collegiate chi 1 < 

90% fag 3. S. 2, This act | al nit extend 10 any city or town corporate, oY 
money or fo, any lands 51 e ee give ts the uſe  afareſaid, aorthi1 any ſuch 


* 


ſtocks given 50 er town corporate, where there are governcrs appeinted, neither 2 
to any ct 2 


charitable 2 an, collige, hoſpital, or free: ſcibe al, 7090ÿ 75 Jade 1 Ne wr tors, Hos 
uſes afore- Vern rs, er overſeers appointed by their founder fs 

ſaid ; but | 5 

certain are excepted in theſe 8 ſeveral caſcs, viz. 1ft, Of the N halls, or houſes of learning, 
in either of the univerſities. zdly, Of the college of Weſtminſter. zdly, Of the college of Eaton. 
tu y, Of the college of Wincheſter, sthly, Ot any city or town corporate, where there i is a ſpecial 
- Os or governors of ſuch lands, &. Cry, Of any college, hoſp:tal, or e L ee, Which have 


ſpecial viſitofs or governors, or overſcers aproint:d to thern Wy their founders. 2 Inſt. 211. 

T If /ard i: 20 n t0 a corporation, or other particuler 507/471, to perform a char able ufe, and t. 
dorar appoints them wigiters aljs ot the ute according to his in tent; if the ſaid viſitors ds break the 4 
either in detain: ing part of the rev<nuec, Hil- employing, or any other ways 3 the chatitabie 


vie; 
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IV 


the ſaid truſt, or defraud the tame uſes by any conveyance, g | 
againſt his or their heirs, executors, and aaminiſt- tors, having N in law or equity, ſo far as the 


Charftable Uſes, 47 


uſe; this may be reſtored by decree of the commiſſioners, notw; :thſtanding the ſtatute of 43 Eliz. 
which diſibles commithoners to medgle with lands given to tf: e charitable uſes, where ſeecial 8 
are ap? zinted ; for the intent or = , ftatute is 20 WE tle c- ws. ners t micddle æbith Jjuch a cale, ere 
tbe lord is given to per ons in truſt ta Pe fe rm a Charitable ae, and the eoror ap peint s ſpe cial wiſitors to 
Je te truſtees 75 en th: u 25 accord! IgG 0. his int ent; 7 it the truſtees detraud the truſt, the Cm 
miilioners cannot Ded lle 4 bt at che vifitors are co pertorm it; ; bud It ere the * 21 !:rs are 8 4ʃſa, 


— 


there the commiſſioners may by their decree reſirm the al ie of the charitable uſe; reſolved by Ld 


— 


Coventry. Duke's Ch . Uſes, 68, 69. Pl 6. Hill. 11 Car. Sutton Colefield's caſe. Ibid. 


24. pl. 26. Se C. in tot! idem verbis. 


4. S. 4. This act 2 not be prejudicial ta the jumiſcliction of the 
crdiudary. 
. S. 5 5. No Pe Hue = Pave any of the ſaid lands, goods, or 
fracks, or /Þ all pretend title thereunto, Dall be r a commiſhoner 
er a juror, or ſpall ferv in the ſame. | 
6. S. 6. Perſons which ſhall , purchaſe upon valuable confederation of This act 
money or land, any « Nate or intereſt in any la nds, or chattles that ſpall GOT MOT Ex- 


tend to lands 
be given lo any the charitable rfes above mentioned wii a Tone, Hau of purchaf. 
ing no notice of the fame charitable uſe, ſhall nit be nmpeached by decrees ors having 
tree 5 ; 
3 Ta? Tele 22 
of the eommiſſroners, and yet the commiſſioners 1 nay make decrees and n n 
| Ines z 5 
orders for recompence 79 be made by any perfons who being put in truſt, tor valuable 
or having netice of the charitable uſes above me! niclened, 1 4 breah the conſidera- 
tion of mo- 
, 1 / 4 L, » 7. 5 7 71 — - 
fame 75 uſt, or nf aud the fame uſes aga 2111, i the hears, executors, 6 ney or land. 
adminiſtrators, of them abi. ng equity. | adiy, With- 
| þ | out fraud or 
covin. 23dly, Having no notice of the ſame charitable uſe. But albeit the commiſſioners cannot make 
any decree againit any iuch purchaſors, yet may they m axe d-crees for reccmpence to be made by any perſon 
or perſons, who being put in truſt, or having notice of ihe charitable uſes = aboveſuid, have or ſhall break 
e, gift, grant, leaſe, releaſe, or converſion, 
ſaid aſſets will extend. 2 Inſt. 11. 

If adi be gien to a charitable aſe, and to diſpole of an ceręlut; if the purchaſor had ug net ice, it 
cannot bind, but if rent ſue cut of land, the purchator muſt 5 t, but will not ch. arge him to pay 
arrearages before purchaſe, nor lay it upon one, nor excute the other. Toth. 95, 96. Cites Mich. 
14 Car. Peacock v. Tewer. ——- Duke of Char. Uſes, 82, pl. 33. 8. C. 

Lands were charged by will with 200 l. to be par.” within 2 years to a charity. T. after the de- 


. * . 7 _ * p - * — 
viſor's deati 1, u tet the land with notice of the charr: x 419 alter 40 years guir't HIN and a ſcttle- 


went mad; by the Purciia for on his ſon's m. irr] age, 4 dema 1d Was made of this 2001. But becaule the 


executors or adminiſtrat»is of the deviſor were not made parties, tne Ld, Chancellor would not direct 2 
trial at law upon the point of notice, nor make any decree beans the demand was not in nature of 
a rent-charge, which will always be chargeable on the land, into wnote hands foever the ſame ſhall 
come, but it was of a ſum in groſs to be paid togecher and at one time, and this land having been en 

joye by ſereral perſons ſince his will, it does not appear but that the money may be paid; and 2 
that plaintiff be at liberty to amend his bill, and make proper parties, and to bring the gauſe to a hear- 
Irg again as he ſhould be adviſed. Fin. Rep. 336. Hul. 30 Car. 2. . cial v. Twiſden. 


7. C. 7. This aft fhall not give poater to any commiſſtoners to make This act 
orders concerning any manors ar hrreditaments granted unte the queen, dies not ex- 


: tend to 
fa king Henry the eighth, king Edvard the ſixth, er queen Mary. 


lunds of pur- 
And yet i if any ſuch mauors, or "leredits mente, or any projits out of the chafors of 
ſame; have been given for 90090 of the charitable nfes before expreſſed, lands, tene- 


ments and 
ſince the beginning © f her maje, ty s reign, the commiſſioners may proceed peredita- 


to enquire and make orders and de „ according io this act, the 2 mens, aſ- 
nientioned proviſo rotewith/?anding. => co 
come to queen Elizabeth. H. 8 Ed. 6. or oy Mary, by act of parliament, ſurrender, exchange, 
relinquiſhment, elcheat, attoinment, conveyance, or otherwife, But if ſuch manors, lands, &. 
have fince the peginning ot queen Elizabeth's reign been given, &. to any of the charitable uſes be- 
fore erpreſſed, then this act doth extend to che lame, 2 Inſt. 


8. &. 


3 rn 


——— AS ia — — — 


——— — —— 
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Concerning 8. S. 8. All orders and decrees of the comm:3/ſroners ſhall be certified 


the er ft - 
c2te of the 


. England, ar into the chancery within the county palaciſie of Lanca/ler, ? F 
foners, theſe quithin ſuch time as Hall be limited in the comment. s - 
4 things are oy | | V 
to be obſerved. 1ſt, That they certify their order and decree reſpeQiv-!y, either inte the court of = + 
cancer y of Ergiand, er into the chancery .f tbe county palatine of Lancaſter, as the caſe ſhall require, 0 
adly, That it cught to be far mee, under the bands ard ſeals of the commiſ/torerss 2dly, It mutt be 8 1 
ev::bin the tim? limited in the commitſion. 4thly, That the hr. cbarceilor or lord keeper, and the 1 V 
ſaid chancellor or the dutchy, fail, and may within their ſeveral juriſdictions, rake ſuch or.er for the Bea { 
aue execution of ail or any of the laid judyments, decrees and orders ſo certified, as to either of em ; ; h 
1 erm fir and convenient. 2 Init. 711. - 
| | 1 
#} 9. S. 9. The Herd chancellor, and the chancellor of the dutchy, may ME © 
2H tate order for the due execution of the ſaid decrees and ordert. . 4 
4 In the re. : 19. 8. 10. 175 after 2 fuch certifu ate mae „ any perſons ſpall And ; 
A wech tor ne themſelves grieved with any of the ſuid orders or decrees, it ſhall be 5 
of % with ſuch la tf for them to complain to the lord chancellor, or the chancellor 6 i 
: 4 &ecrers fo he dutchy, according ta their ſeveral jurijaiftion ; and the faid lord. 1 h 
of | 8 chancellor, or chancellor of the dutchy, may piaceed to the examination, 
” 3 * ; SY : 
. things are to Hearing, and determining theresf, and adnul, alter, or enlarge the ſaid ö 
be confider- erders and decrees of the commiſſioners, according to the intent of the 
4 7 ed. i, * 7 g . : - 5 5 5 * IT 
; , | bat be danors; and ſbull tax cfts againſt ſuch perſons as ſhall complain qwith- . 
4 cem lia ts Gut cauſe. 375 | 
5 the 27d 1 
1 cbancellzr, or lord keeper, or to the chancellor of the dutchy, according to their ſeveral juriſ- . 
A &itions, for recrets thereof; and this complaint is to be by Bill. 2dly, Upon ſuch compl-int, firit h 
0 they ſhall reſpectively, by ſuch courſe as to their wiſdoms ſhall ſeem meeteſt, the circumſtance cf the 0 
"Fs cafe conſidered, proceed tte examination, bearing, and determining thereof; 2. Upon hearing thereof, 2 
2 1 Mall or may adral tbe cobele (which rarely is done), diminiſh (in part) or enlarge (that is to confirm the n 
1 former, and to enlarge the ſame by adding ſomething thereunto) th judgment and decrees ſo certified. [ 
1 34ly, As ſhall be thought to Rand with equity and good conſcience. 4thly, According to the true in- 
1 tent and meaning of the donors and founders thereof. Sthly, And ſhall and may tax and award good 
# cet of ſuit by their diſcretion (reſpectively) aga:nft ſuch perſons as ſhall c:mplain to them reſpectively 
#1 it bez: juſt and ſufficient cauc, of the orders, judgments, and decrees before mentioned. But this order 0 
4 being given and limited by act of parliament, no coſts {if the onder, judgment, or decree be adnulled, 1 
| 7 diminiched, or calarged) ought to be given to the garty complaining. 2 Init. 711, 712. 8 
: (B) Eftabliſhed, though the Conveyance was 
1 dieefective. 
b | | E 1 
# T, D EVISE eccleſiæ Sancti Audreæ de Holbourn, The parſon Hs 
p ſhall take, and yet the church 1s not perſona capax, but 3 : 
. the intent appears. Pl. C. 523. b. Hill. 20 Eliz, in caſe of 0 
$ Welkden v. Elkington. | : 
1. Duke's 2. A copybold may be charged with a charitable uſe, Toth. 92. 1 
4 ne Fins, 41 Eliz. Kentham's caſe. | ER 
4 S. pl. 25. U 
s Cites S. C. 2 
1 Mo. 822, 2. Deviſe to 2 charity by a feme covert adminiſtratrix, was held 7 
F mw 236 good. 2 Vern. 454. Cites Mo. 822. Damus's caſe, I 
$1 Jac. in £ 
3 Canc. S. C. | 7 |; tl 
1 A deviſe ' 4. A deviſe of lands held in capite was made 7o the principal, t 
3 the company fellows, and ſcholars of Feſus College in Oxford, ta find @ ſcholar of 
f of leather- | . the F 


2 
3 
1 


3 
74 


r BS , ME x 
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le blred of the teflator from time to time. Upon a reference to 
Hobart Ch. J. and the Ch. Baron, they agreed that the deviſe 
was void in law, becaufe the ſtatute of wills did not allow de- 
viſes to corporations in mortmain, yet they held it clearly within 
the relief of 43 Eliz. under the words (limited and appointed ) ; 
and fo it was decreed, that the college ſhould enjoy it againſt the 


ward and his heirs; and they held alſo, that the proviſo in the 


ſtatute exempting colleges, is only intended to exempt them from 
being reformed by commiſſion, but not to reſi rain gifts made to 
Hob. 183. Hill. 13 Jac. Flood's, alias Lloyd's, caſe. 


them. 


ree by commiſſicners to ſettle the lands upon the company. 


4791 


ſellers, Lon. 
don, for a 
charitable 
uſe, was held 
a good de- 
vide. Toth, 
92. Trin. 
5 Car. Hel- 
lam's caſe. 
Duke's 
Char. Uſes, 
80. pl. 23. 
cites 8. . 
upon a de- 


An appeal was, and exception taken, 


for that the company of leatherſellers was a corporation, and the ſtatute of wills does except deviſes of 


land to a corporation. But the decree was confirmed, there being many precedents for it. 


5. A will of copyhld lands of inheritance to A. and his heirs, 
without any ſurrender before or after the will, was decreed good 
by the ſtat. 43 El. 4. but per Ld. Chancellor, the lord of the co- 
pyhold ſhall have his duties always of „nec, hericts, Sc. of the 
heir or purchaſor, in whoſe name the intereſt of the copyhold 


reſts in law, and that allocvance ſhall be made of it out of the 


480 


S. C. cited 
2 Vern. 454. 
Mich. 1703. 
pl. 416.— 
See S. C. in 
Duke, 74, 
755 TO 
It has been 
generally 


* - . * 5 A * 4 foo 
o . = . 0 N % 411 
charitable uſe Mo 890 pl I 253 Rivet's caſe held that 


the ſtatute 47, Elix. ſupplies all! d:fefAs of aſſurances, wwhrre ths dener is of capacity to diſpoſe, and bas 
ſuch an tate as is any. ways ie by Lim ;. and upon this ground it hath been held, that if a copy- 
holder doth diſpoſe of ccpybold lands to a charitable uſe <v;rhour a ſurrender, or if terants in tail do 
cc y land to a charitable uſe evitbout a fine, or if a reverſion be granted without atioynment or inrolment, 
and divers other the like caſes, yet theſe defects are ſupplied by the ſtatute of 45 Eliz. becauſe the do- 
nor had a diſpoſing power of the eſtate, and this is a good limitation and appointment within this ſtatutes 


Duke's Char, Ules, 84. pl. 40. Chriſt-Hoſpital v. Hawes. | 


6. If an infant, lunatic, cr other perſon 2vho has not capacity to 
diſpoſe of an eſtate, ſhall grant to a charitable uſe, this defect is 
not ſupplied by the ſtatute. Duke's Char. Uſes, 85. pl. 40. in 
caſe of Chriſt's Hoſpital v. Hawes, cites it as refolved, Hob. 135. 
15 Jac. in Collinſon's caſe. | 
& S. P'. and adds feme covert. 


7. C. 15 H. 8. deviſed a horſe in Eltham, in Kent, to L. his 
wife fer life, and after her death zo J. B. and others, feoffees ſſas he 
called them ) in the ſaid houſe, lo keep it in reparations, and to LH 
the reft of the profits upon the reparations of certain highways thcre. 
C. and his æuife are dead, and the h:uſe deſcended to O. R. an infant. 
This caſe being in chancery, between the pariſhioners and R. 
was referred by the court to the Ld. Hobbard, and the Ld. Ch. B. 
Tanfield, who reſolved it clearly, that though the deviſe was 
utterly void, yet it was within the words (/imited and appointed to 
charitable uſes ;) otherwiſe if he were one who had appointed what 
was not his own to Charitable uſes. Hob. 136. pl. 184. Paſch. 
15 Jac. Colliſon's caſe. 


Duke's 
Char. Uſes, 
73. in pl. 
17. cites 
S. . 
Ibid. 110. 
cites S. C. 


Hob. 136. pl. 184. S. C. 


Mo. 888. 
pl. 1. 
Rolt's caſe, 
S. K Tobe 
queſtion was, 
becauſe this 
Wijl was 
made before 
the ſtat. 32 
H. 8. and 
the land not 
in uſe, whes 
ther it were 
a limitation, 
appoint. 
ment, or 
aſſigument 


within the ſtat. 43 Eliz. and that it was referred to Mountague Ch. J. and Hobart, who certifying 
that it was a limitation or appointment to a charitable uſe, to be relieved by the ſtat. 43 Eliz. cap. 4. 


the Ld, Chancellor confirmed the decree. 


The charity of judges have carried ſeveral! caſes on the 43 Eliz. great lengths, and this occafioned tbe 


#tinftion between operating by wil! and by appointment, 


which ſurely the makers of the ſtatute never 


thought 
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3702. The Attorney-General and Pettiter v. Rye, Warwick, & a'. 
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thought of; per Ld. C. Cowrer. Chan. Prec. 272. Mich- 1708, The Attorney-General for sil. 
ney College v. Baines. G. Equ. Rep. 5. S. C. | ; 


8. If a man comveys 2 parts of his lands which he held in capits, 
for a valuable conſideration, and then dei the ron atning 3d par! 
to a charity, this is void, and not helped by the ſtatute; becauſe, 
in the initant of his death, this 3d part deſcends to the heir, 5 
he having di tpoted the other two parts, has no power by the con. 
mon aw, and is difabled by the ſtatute of wills to deviſe the other 
part. Duke's Char. Uſes, 78. pl. 18. in 17 Jac. Ld. Moun. 
Tia! gue 2 Sale. 

Deviſe dy 9. If tenant in tail gives land to charitable uſes, the iſſue i; 
oo barred; for the ſaving in the ſtat. 39 Eliz. cap. 5. excludes him. 
vies was de- Arg . Godb. 329. Paſch. 21 Jac. 


creed to bea 

good appointment, though no fine was levied or recovery ſuffered. 2 Vern. 453. pl. 416. Mich 
And the remainder-ma 
ſhall de bound by a ſettlement to charitable uſes as well as the ſſue in tail, an : a decree made. by tue 
commiliioners was confirmed with coſts. Chan. Prec. 16. Tay v. Slaughte The Faure of 
43 Eliz. herein refiored ths common (aww, ind at common law was no ſine or 5 G. Equ, Nep. 
45. Jenner v. Harper. Chan. Prec. 3,1. Trin. 1714. 5. C. & S. P. | 


[ 481 ] 
Jo. 429. vl. The teſtator being ſeiſed in fee of a mary held in cat its 
v. Philip, de a: 2 it 4% be fed by Yd executors, and that part of the mers; 
$.C, * arif ing by ſuch tale (bor Id be paid to his avife, and part in ſc vera 
S. P. . ether | 4e CA. 64, aud oh refadue to be be Jabel in charitable E OS. Upon N 
3 = a reference to the juſtices of B. K. from the court of wards, the 
that the de- queſtion Was, whether this was a good conveyance within the 
ee ſtat. 43 Eliz. becauſe there was 5 di/poftton 5 of the land ts charital/ 
is! on 1%, but only an nhpointinent that the li nd ſhroud be fold, and the in- 5 
againſt the divided as aforeſaid; and reſolved that it was not. Cro. C. 5 
Hill. 14 Car. Af cough's caſe. 


withitand- 
ing We ſtatute of charitable 43. 


25. 


Cro. C. 525. S. P. 


11. A feme covert makes a cuil of 30 5. per ann. to a charitabie 
ule, or! of feme of her caun lands; and though an award was 
made that it ſhall be paid, and bonds given to perform the ſame, 
yet the heir is not! hound to perform the ſame, "Toth. « 96. cites 
Trin. 15 Car. Bramble v. the Poor of Havering. 

12. Ares given ton pariſh generally, and not ſaid to what uſe, 
decreed to the poor of the pariſh. Chan. Caſes, 134, 135. Mich. 
21 Car. 2. Weſt, and the Churchwardens and Overſeers of the 
Poor, &c. of Great Creaton, v. Knight. 

Where 3 devi was of lands 7 1 College in 8 
bridge, for the maintenance of a fellow there, and that if any 6 
cat il bs zuld hinder this dewiſe, or that the fume cannot go to the colles 8 
by reaſon of the ſtatute of mortmain, then he deviſed the ſame to R. N. 
and his heirs; and upon an information exhibited againſt R. N. 
by the attorncy-genera! to have this land eftablithed in the college, 


it was decreed accordingly, notwithſtanding tle ſaid ſtatute of 


mortmain, and the ſaid clauſe in * wall. Lev. 284. Hill. 21 
& 22 Car. 2. in canc. The King v. Newman. 


14. M. 


— * e N e W 225 
f OE as TT A 
: !! BETA no 
D Oy OS; SPY 3 3 
. ee, IE IIS. . 


arp» 


FF 


—. Oi 8 


lick 
the 


2 055 e ö We 

; « „ 2 

wk Pn in eo Gn NS OY ER oe 
e gp e HA ie A 


* S 5 


F717... . Eon) oO 


. 9 
PCG 


o 


7 = # i 3 Kays 
PP 


S a _ 3 
r 


* 
ane 


3 e 


N word ES „ 
r R 
AAG 

e 


N 


* ö Nene 2:4 4d 
— R 


e 2 
B 


E — * 


1 and inducted, as if the church had been void. (Note 
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1 r * 33 
37 l, EY 299 $255 18 charita 1 Ule 1 ſes, Out 01 1e 2 Chan. 
Rep. 63. 
3. Co acts 
cord inglzg. 


2 parts in 3 by lis will, which would a amount tO 37 a year, 8 585 
. - „ 


But the court held thc waole char, geab e by the * * the itat. cd POE 
43 Eliz. which was an enabling 12 and that the teſtator Had creed god 
only miſtaken the manner of the conveyance; for had he done 1 
by grant, it had been good for the whole, and being by will, the 
ſtatute made it a good appointment for the whole in like manner. 
Nelf. Ch. Rep. 140. in 22 Car. 2. Higgins v. the Poor of South- 
ampton. 
15. 'Though a charity was prec edent to the flat. 43 Eliz. cap. 4. 
yet the ſtatute ſubſequent had a retroſpect, 2d would make 1t 2 
good appointment, though it was not ſo before (but void). Chan. 
Caſes, 195. Hill. 22 & 23 Car. 2. Smith v. Stowe 
16. A deviſe, und b by miſnsfmer, of a corporation, Was ſupplicd Fin, Rep. 


5 as a good appointn ent of a charitable uſe. Chan. Cafes, *** Flat 
Ys St. John E 


14. 4 N. devited 3 
mauor of W 0 wich \ Vils eld 112 capite. 1. 4.2 CC) tion Was ta e by $1 


7 


that the mauer being held iu $a the teitator could charge only 


267. Mich. 27 Car. 2. Anon. | c 
| Cambridge, 
S. C. accordingly. —— Duke, 77, 78. 8. P. in S. C. pl. 16. 5 Vern. 454. cited as the caſe 
of Platt v. St. John's College. Duke's Char. Uies, 83. pl. 38. The mayor of London's Cale, 
S. P. he! 4 accordingly, where lands were deviſed to the mayor and N ain of London, inſtead of 
the mayor and commonalty; for it R that he intended to give it to the corporation of Londoa, 


and his intent thall be obterved. 


17. A. built an n-houfe in * and, during his life, gave 41. 
per ann. to 7 poor women of L. of 60 years of age, and after by 
his wy gave 281. per ann. to be diſtributed equally betzveen 7 
fear une. Drebted, that this . . be efablifhed for ever, 
tough the words do not fully dircct it in ſucceſſion, and the 7 
poor women to be chiJen ot of L. only. Fin. th. 353. Palch.” .. 
o Car. 2. Attorney General for Lamb xeth Pat "ny v. Whitchcoti. 
18. A. deviſed a charity to the poor of B. in the county of C. 
WI. ich Was 4 miſlake of the ennty of CC for 1, 'Lhe court was of 
opinion, that ſince there was ſuch a parith in the county of D., 
A. muſt mean that pariſh, becauſe it appears he was born there, 
and that both he and his parents lived and died in that parih. 
Fin. R. 395. Mich. 30 Car. 2. Lanzenew Parith-in Denbighſhire, 
alias Owen, v. Bean & al”. 
19. A reftory devited for the maintenance Fu miniſter there, was 
deviſed 7% ng certain 7 jah, and therefore void at common . 
and nothing was me -ntioned concerning the nomination to it. 
Thoſe to whom the eſtate came, app ainted O. to be 1 and 
lerve the cure. P. ſuppoſing Fl lapſe to the crown, was preſented, 


by 
the church was former! y appropriate to an i and no vicar 
endowed, but, probably, was ſerved by of the monks, 


; and this coming to the crown, by grant came to the teſtator.) 


It was urged, that here was a pros tee wholly [11.Je to this 


| court, and th at P. coming | 1 by thie ordinary, though he was 
not par {on or-viecar, Was Bs 5 by the bithop; - and decrecd a0 
8 ngly that P. thould have the tithes. 2 Chan: Caſes, 31. 
Irin. 32 Car. 2. Perne v. Oldfield. 
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20. An imprepriator deviſed to one that ſerved the cure, and 10 90 
that ſhould ſerve the cure after him, all the tithes, and other profit 
Kc. Though the curate was incapable to take by this deviſe i 
ſuch manner, for want of being incorporate, and having fucceſ. 
ſon, yet Ld. Chancellor Finch decreed, that the heir of the de. 
viſee ſhould be ſeiſed in truſt for the curate for the time being, 


2 Vent. 349. Paſch. 32 Car. 2. Anon. 

21. In caſe of copyhold {and where there is a ſurrender 4 fle 
whe of the will, ſuch a will will operate as an II ; for 
the copyhold paſſes not by the will, but by the ſurrender. 2 Very, 
598. pl. 536. Mich. 1707. Att. Gen. v. Barnes & Us. (the 


cate of Sidney College in Cambridge.) 
3 Chan. 22. A will not executed in nas. of three witneſſes, being voil 
Rep. 150. as a will, cannot operate as an appointment within the 43 ; Eliz, 


De. Joel 2 Vern. 597. Mich. 1707. Att. Gen. v. e & US. (the 
ſon's caſe, Caſe of Sidney College in Cambridge.) | 


but La. 
Chancellor ſaid, that it being a favourable caſe on the one ſide, and 2 charity on the er, he wou! 
conſider Archer of it, and confer with the judges. 

Deviſe of lanes, not in writing, to charitable uſes, or wwib:ut 3 witneſſes, is voi id; : 1 the _—_ 
43 El. 4. which favoured appointments to charities, is now repealed pro tanto, i. e. as to the wan: of 
4 witnetles, by the farute ef frauds, which requires 3 witnefles. 1 Salk. 163. pl. 3. Trin. 1714 
in Canc. Genner v. Harper. Gilb. Equ. Rep. 44. S. C. in totidem verbis, only miſtake: a 
Citation out of Swinb. for Comb. and conclude: ' that Ld. Chancellor ſeemed to be or the ſame opinion, 
but ſaid, he would confider of it till the fir day of caules after the term, and in the mean time ::- 
commended it to the plaintiffs to make good the charity, 

A nuncupative will of 20 l. per ann. out of lands to a charity, though before the Barut e of fraull, 
is not good as an appointment by the 43 Elix. Ch. Prec. 389. Trin. 1714. Jenner v. Harper, — 
For at common law lands or a real eſtate were not deviſable, and the ſtatute of 32 H. 8. as much regu. = 
that a will of land ſhould be in writing, as by the ſtatute of frauds it is required that ſuch a will ſho 
have 3 witneſſes, end this being a deviſe cf rent, which carnet paſs without deed, is not £00 % 
nuncupative will. Wms.'s Rep. 248. Irin. 1714. S. C. Wms. s Rep. 248. the reporter 
makes a quzre, and cites Duke's Charitable Uſes, Bi. SToDDARD's CASE, Where one, before the 
ſtatute of frauds, deviſed a rent of 10 l. a year out of lands to charitable uſes, and willed the ſcriverzr 
to put it in writing, which he did, and decreed that this nuncupative will was good; for though a re! 
cannot be created without deed, yet rent may be apporn ted wwithout deed by the words of 43 El 2. and 
tough the nuncupative will be void as a will, yet it is good as an appointment; and the reporter Foo 
It ſeems that 43 Eis. which makes theſe appointments to charities good, being ſubſequent to 32 H. 3, 
of wills, ſuperiedes and repeats that ſtatute, but that it is true, that the ſtatute of frauds being ſuble- 
quent to 43 Eliz. repeals that, and theres ore ſince the ſtatute of frauds an 1 intment of lands to 


charity by will not atteſted by 3 witneſles is void. 


J 483 ] 23. A wife having prever to diſpeſe of her perſonal ate, (which 
only comprehended the perſonal citate ſhe had betore ng 
ond getting into paſſeſſien, in a ſecret manner, after marriage, */ - 
great perſonal eflate at her father's death, conceals it from her fi- 
band, and afterwards by will diſpoſes of it to charities ; yet de- 
creed, that what was ſo concealed ſhall not be made good to the 
huſband, fo as to diſappoint the charities. MS. Tab. March 11, 
1711. Pilkington v. Cuthbertſon. 

Cub. Equ. 24. A. ſettled lands, with pg t of revication by writing exe- 

1 8 137. cuted under hand and ſcal in the prefence of 3 witneſſes, not 

C. IN do- 
being menial ſervants, and in her illneſs, by a letter, directed 3 

deed of revocation to be prepared, but died before it was done, 

having by will left part to charitable ufes, and decreed good as an 
appointment, though there was 0 rewcation ; per matter of the 


rolls, Ch. Prec. 473. pl. 296. Paſch. 1717. Piggot v. 15 
25. The 


Tharitable Uſes, 483 


25. The ſtatutes ſupplies all defects of aſſurance where the da- Id. cites 


C mer is. of capacity to diſpoſe, and hath ſuch an eſtate as is any eee FRY 
ſe in way diſpoſable by him, whether by tine or common recovery. 86 — 1 
cel. 2 Vern. 755. pl. 660, Mich. 1717. in cafe of Att. Gen. v. in cate of 
de- Burdet. 3 Ho- 
Ng, Hawes, S. P. where it is ſaid, that upon this ground it has been held. 
le 26. J. S. by will deviſed an annuity of 5ol. a year, and 40% 
tor 100. in money, to A. and his heirs, and ) A. dies without heirs, 
'ern, then to a charity. A. died without iſſue in the life-time of J. S. the 
(the Bo zeftator, and then J. S. died. It was argued, that the deviſe of the 
” remaifider ought to be ſupported, as given to a charity; but Ld. 
voi! Chancellor ſaid, that ſuppoſing it to be void if given to a com- 
i WE mon perſon, it ſhall be the fame when given to a charity; that 
(the in this caſe the deviſe over ig void, and the word (heirs) ſhall not 
| be conſtrued to fignify heirs of the body where the devifee over 
_ is not inheritable; and the death of the firſt deviſee in the life- 
: time of the teſtator can make no alteration, if the will was void 
ſtatute at the making. 2 Wms.'s Rep. 369. pl. 109. Trin. 1726. Att. 
ns Gen. v. Gill. 
he's 
10102 | : 
ne 1. | - h : : 
1 (C) Grant or Deviſe to Charitable Uſes. Good in 
en reſpect of the Words of the Gift, and the Per- 
roy ſons to whom. 
od by | | 
* I. 1 F one deviſes land zo F. S. for liſe, the remainder 19 the church 
iverer 1 of St. Andrew's in Holloru, the parſon of the church tha!l” 
3 have this remainder. Duke's Char. Uſes. 113. cites 21 R. 2. 
2 Deviſe 17. {But it is not at Deviſe 17.) 
1955 2. A deviſe 10 the poor peopl. maintained in the hoſpital in the pa- Duke's 
Cs _ riſh .of St. Lawrence in Reading for ever. Exception was taken, gs a 
that the poor were not capable by that name, for no corporation, de C 
yet, becauſe the plaintiff was capable to take lands in mortmain, 
hich and did govern the hoſpital, it was decreed the defendant ſhould 
age) aſſure the lands to the mayor and burgeſſes tor the maintenance of 
2 the ſaid hoſpital. Toth. 94. cites 43 Eliz. Mayor and Burgeſſes 
2 2 of Reading v. Lane. N 
a 3. Upon the will of one Hunt, of the leaſe of the rectory of Pakes 
) thi H. in the county of W. it was reſolved by Egerton and Popham range: 5hogy 
. 8 3 00. pl. 27. 
| IT, that a deviſe of money to be diſlribut:d to 20 of the pooreft of his bin- cites S. C. 
dred, ſhall be * a good deviſe, notwithſtanding it does not appear 3 
ſe that he had any poor kindred. Toth. 92, cites 44 Eliz. GotF'v. s,p. © 
not Webb. | *( 484] 
ed a 4. A. being ſeiſed of copyho/d lands in B. in Eſſex, did deviſe, puke's 
lone, that the parſon and churchwardens in Thames-ſtreet, Londen, and 4 Char. Uiez, 
1 4 honeſt men of that pariſh, fhould ſell the land, and employ the 3 8 
. money for the poor, and charitable uſcs in that pariſn; and it 
Tue was objected that the deviſe was void, becauſe: the parſon _ 
7 „ church- 
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churchwardens were yt a corporation 2 take land out of London, nor 
to ſell it for ſuch uſes; bw it was dccreed, that the deviſe was 
os and that they had a good authority to ſel the ſame. Toth. 
+ 03. cites 3 Jac. Champion v. Smith, 
Duke's 5. When 7s uſe is mentioned or directed in a deed, it ſhall hs 
Char. Uſer, decreed to the uſe of the poor. Toth. 95. cites 10 Jac. Vither 


Sz. pl. 32. 
cites S. C. V. Hill. 


ir T 
J. —— that every mariner and ſca-ſoldier Should abate ſo nilich a 


treaſurer of ruth cur of their pay, to be employed for the relief of the mariners and 
the na. _ {[diers matmed or hurt in the ſe ervices of which abatement there 


Toth. 94 
hag © & was Zool. and which had been in the hands of Sir Tho. >id- 


and :+-2gh dleton above 20 years. The mariners procured a commiſſion 
#2 c2774'% upon the ſtatute of 43 Eliz. whereupon the commiſſioners tind- 


a= ticular A PER 8 5 3 
3 t ing the conſtitution and the retainer, Sir Thomas was decrecd to 


claim ir, yet pay the money to the ſaid ute; and upon exceptions exhibited by 
wy „ Sir Thomas, the Ld, Chancellor confirmed the decree. Mo, 889. 
account for. pl. 1252. 15 Jac. Middleton's calc, 

it by this 

law. 


Duke's Char. Ules, 74. pl. 13. cites S. C. 


Duke's A. deviſed by parol a yearly rent f 10 J. for ever out of his 


1 
—_ ſe called the Siban with 2 Necks in the Old Jewry, London, 


£i:25S. C. fir the maintenance of 2 ſcholars in Oxford and Cambridge ; and 
willed that Hugh the ſcrivener ſhould put it in v. riting, which 
he did accordingly ; and this was found by inquilition, and de- 
creed. And it was objected that the devite was not good, for 
that a rent could not be deviſed by a nuncupative will; but the 
decree was conlirmed to be good; for a rent may be created and 
ranted without deed in caſe of a penſion, much more for a cha- 
ritable uſe. Toth. 93. cites 20 Jac. Stoddard's caſe. 
S. C. ſays it 8. Lands given to church-wardens void in law. Decreed about 


e Car. Toth. 1¹5 Penniman v. Jennings. And cites Mich. 


good in 
chancery by 14 Car. Manſel v. Middleton. 


the words 


| (limited and appointed) within the ſtatute, Duke's Char, Uſes, 82. pl. 34. 


3 : 9. Money W323 given for the good of the church of Dale, and this 
Senden was ruled good upon thele general words. Toth. 92. cites 4 Car. 
cite 8. . WI 1D; gfield' 8 cale. 

accord:r gly. 

- Ibid. 113. Cites S. C. and ſays, that ſo by reaſon it t will Le inall ſuch uncertain gift. Ib 
112. S. F. 


Duke's 10. A. deviſed by his will mes to a charitable uſe, 72 be le- 

* ny feowed for poor Pecple, and the reſidue of his goods to be employed 

dies S. C. to ſuch uſes as his feoffees ſhall think meet. The deviſe is goud. 
Toth. 95. cites 9 Car. The Mayor of Briſtol v. Whitton. 

Duke's 11. Whether money given 7s maintain a preaching miniſter be 2 

1 » charitable uſe? The 1d. keeper and the judges did decree (not- 

dit S. C. withſtanding it is not warranted by the ſtatute to be a charitable 


ute) that the ſame ſhall be paid by the executor to ſuch mainte- 
nancs. 


6. The captain, mariner, and ſoldiers at ſea 3 a voluntary 


© 
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nance, Toth. 96. cites Trin. 1 5 Car. Pember v. the Inhabit- 


ants of Kingſton. | 

* 12. A. deviſes 20/. per aun. to a preacking miniſter, and dies, 
leaving lands and affets, and the defendant will not pay it accord- 
ingly. The court with the judges charges her, out of the aſſets, 


to buy lands to perpetuate it. Toth. 96. cites Trin. 15 Car. Pen- 
ſterd v. Pavier. . | | | 


13. Deviſe of a charity 7o he poor indefinitely. In ſuch caſe 
equity gives the p thereof lo the king. Fin. Rep. 245. Hill. 
28 Car. 2. The Attorney-General v. Peacock. | 


*485 


Duke's 

Char. Uſes, 
92. pl. 26. 
Cites 5. os 


By the civil 
law this de- 
viſe would 
be to the 
poor of the 


hoſpital of that parith where the teſtator lived; and if no hoſpital there, then to the poor of that pariſh. 


Fin. Rep. 245. in S. C. 


14. A gift to raiſe money to proſecute offenders will not be good as 
a charitable uſe; per curiam obiter. 2 Salk. 605. pl. 3. Paſch. 
2 Ann. B. R. in caſe of the Queen v. Savin. 

15. In Saffron-Walden in Ilex was a free-ſchozl, and P. and 
ethers ſubſcribed to a charity-ſchool there of 12 boys and 12 girls, 
which ſubſcription was only during the pleaſure of the benefactors. 
P. being delighted with theſe charity-children, declared he would 
leave them ſomething at his death. P. by will gave 5001. to the 
charitz-ſchocl. The Id. chancellor ſaid, that though the free-ſchool 
be a charity-ſchool, yet that for boys and girls went more com- 
monly by that name; and as the teſtator was fond of the latter, 
and declared he would leave them a legacy, therefore that, and 


not the free-ſchool, is intitled thereto ; and becauſe it was object- 


ed that on the failing of this charity- ſchool the charity ought to 


revert to the founder, he gave liberty to the parties in ſuch cate 
to apply again to the court. Wms.'s Rep. 674. pl. 93. Mich. 
1720. The Attorney-General v. Hudſon. 

16. One Timothy Wilſon being ſeiſed of lands in fee, and alſo 
poſſeſſed of a conſiderable perſonal eſtate, by will dated 22d of 
March 1714, gave all his real and perſonal eſtate to teu truſſes, their 
heirs, &c. in truſt, 2 pay the produce theresf to his niece Elizabeth 
Wilſon for her life, and after her death he gave the ſaid real and 


perſonal eſtate zo the /on and ſons, which his niece ſÞou?d feave behind | 


her, ſeverally and ſucceſſively according to ſeniority, and the heirs of the 
body of ſuch ſon and ſons illuing, the elder to be preferred, &c. and 
for want of ſuch iſſue, that is, i caſe all ſuch ſons died without i ue 


before any of them attained 21, then he gave the fame 7o the daughter 


and daughters which his niece ſhould leave behind her at her death, 
and the heirs of their reſpective bodies ifluing ; and for want of ſuch 
Iſſue, that is (as he exprefied himſelf) ih caſe all ſuch daughters 
died awithout iſſue before any of them attained 21, then the aid 
truſteez and the ſurvivor of them, and the heirs and executors, 
& c. of the ſurvivor, were ts diſpaſe of his real and perſonal citate 
to ſuch of his relations of his mither*s fide ho were moſt deſerving 
and in ſuch manner as they thought fit, and for ſuch charitable uſes 
and purpoſes as they ſhould alſo think moſt proper and convenient. 
One of the truſtees declining to act in the truſt, Elizabeth brought 


her bill in Michaelmas 1715, to compel him to act in the 


Vol. IV. Pp | 4 truſt, 


7486 Charitable Uſes, 
truſt, or to transfer the ſame as the court ſhould direct; and 
he refuſing to act, the court decreed him to aſſign the truſt as 
the maſter ſnould direct, and accordingly he by leaſe and releaſe 
aſſigned and conveyed the premiſes, with the approbation of the 
maſter, to another perſon in truſt for the uſes of the ſaid will. 
Elizabeth died <without ifſue in 1732, and on a bill brought by the 
teſtator's relations on the mother's ſide, to have their ſhare of the 
ſaid eſtate, and on a croſs bill brought by the attorney-general 
to have the iame applied to charitable uſes as the court ſhould 
direct, the maſter of the rolls held clearly that the limitation over 
of the perſonal eſtate was good, and that the power given by 
the will to the * truſtees of diſtributing the teſtator's eſtate as 
they thought fit was at an end, and could not be aſſigned over, 
and that therefore the power of diitributing the ſame devolved 
on the court; and ſhe directed that one half of the ſaid eſtate ſhould 
go to the tefiator's relations on the mither's fide, and the other half 
ro charitable uſes, the known rule that equity is equity being (as he 
ſaid) the beſt meaſure to go by. He faid, that he had no rule 
of judging of the merits of the teſtator's relations, and could not 
enter into ſpirits, and therefore could not prefer one to the other 
but that all ſhould come in without diſtinction, excluding only 
thoſe that were beyond the 3d degree. He held, that as to the 
perſonal eſtate, there ſhould be n repreſentation of theſe relaticns 
20 died in the life-time of Fliz. For before her death no part 
thereof veſted in any of the relations, and it was contingent 
whether they would be intitled thereto or not, and decreed ſo 
accordingly. His honour cited a caſe determined by Ld. Cowper, 
which was where one gave hs perſonal eftate to his relations, fearing 
God and walking humbly befsre him, and decreed by him that it 
ſhould go equally among his relations, MS. Rep. Nov. 30, 1733. 

Doyley & al v. Att. Gen. & al', & e contra. | . 


(D) Altered. 


But it was 1. WY HEN a thing is diſpoſed to maintain contempt and diſcbe- 


— dience in any, this ought to be ordered and diſpoſed by 
that the the court to a contrary uſe and end. Lane, 44. Paſch. 7 jac. - 


practice had Arg. cites Venable's caſe, 
always been = ; 
to apply them in edem genere. Vern. 251, in caſe of the Attorney-General v. Baxter, 


2. The donor of a houſe to a vicarage for the vicar to live in, 
and a leaſe to be made by the truſtees to the vicar for the time 
being, on condition of his having no other living, and of his being 
reſident, being miſtalen in his title, as thinking the vicarage was 
donative where it was preſentative, made no preſentation of 2 
vicar, in default whereof the king preſented by lapſe, Decreed 
that the truſtces leaſe this houſe to the king's preſentee, but under 
the conditions abovementioned. Nelſ. Ch. Rep. 40. 15 Car. 

Joyce v. Oſborne. 1 
3. A ſubmiſſion was to arbitrators touching lands, and they 


were awarded to B. and poſſeſſion delivered accordingly, and no 
13 claim 
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claim was made during B.'s life. B. by his will devifed theſe 
lands to-a charity. J. S. purchaſed theſe lands, with notice of 
the award and deviſe; and it was decreed that the teſtator b. 11g 
intitled in equity to the land by the award, and the purchaſor hav- 
ing notice, his purchaſe is not good, and the charity ſhall be 
eſtabliſhed. Fin. Rep. 75. Hull. 25 Car. 2. © Chard Pari 
&c. v. Opie. | 

4. A deviſe was of a charity 79 the poor, without ſaying what 
poor; equity gives the diſpoſal of this charity to the ing, and in 
this caſe the king gave it to the governors of Bridewell, Chriſt- 
church, and St. Thomas's Hoſpital, for the 40 poor boys in 
Chriit's Hoſpital, educated there to learn the art of navigation. 

Fin. R. 245. Hill. 28 Car. 2. Att. Gen. alias Chriſt's Hoſpital, v. 
Peacock. | —— 

5. General charities are under the direction and diſpoſal of the 
king, and not of the commiſhoners, and to be ſettled by infor- 
mation in chancery for the king; but where the charities are de- [ 487] 
viſed to the poor. for ever, the king cannot diſpoſe to the poor 
kindred of the teſtator, becauſe they cannot hve poor for ever ; 
ſo that ſuch diſpoſal by the king 1s to be to the poor who may take 
it for ever, by which the king directed it to Chriſt's Hoſpital. 

2 Lev. 167. Trin. 28 Car. 2. B. R. Att. Gen. v. Matthews. 

6. C. deviſed a /alary for maintenance of independent lectures in 3 2 Chan. 
market toꝛbns, and deviſed the eſtate thus charged to his nephew, — 
who afterwards deviſed it for payment of his debts. Bill was 42 Car. 2. 
brought to have the lands ſold for payment of the debts. After- The Att. 
wards, upon an information for the charity, the growing payments S SC, 
and arrears were decrced, and the independent lectures changed deer d ac- 
nt culechiſtical lectures, in the ſame 3 market towns, and this, ordinsgy. 
though there were not ſufficient to pay the debts. 2 Vern. 267. 
in pl. 252. cites it as decreed in 1679. - Combes's caſe. ; 

7. No agreement ef pariſhioners, where ſeveral charities are given 8 i _ 
for ſeveral purpotes, can alter or divert them to other uſes, but 13 
they muſt be applied for the purpoſes for which they were given. for repairs ef 
Vern. 42. pl. 43. Paſch. 1682. Man v. Ballet. 1 . 
maintenance of a lecturer by agreement of the fariſpii ners, the money fo paid to the parſon thall nat be 
allowed on account, Vern. 42. pl. 43. Paſch. 1682. Man v. Ballet, It muſt be accepted 
on the ſame terms as given upon, or leave it to the right heir. Fin. R. 222. St. John's Coll. Cam- 
bridge v. Platt. 8 


8. A man having deviſed 501. per ann. for a lecturen in polemical 
er caſuiftical divinity, fo as he was a batchelor or doctor in divinity, and 
50 years of age, and would read 5 lectures every term, and at the 
end of every term would deliver fair copies of the ſame, to be kept 
in the univerſity, and in default of ſuch a lecturer, he gave hut 
501, per ann. to college in Oxon. Now, upon this 
information, the univerſity of Cambridge, with the conſent of the 
heir at law, would have had the rigour of the qualifications miti- 
gated, viz. That a man of 40 years of age might be made capable 
of this ſalary, and that 3 lectures every term might ſerve turn, 
and that if he delivered ſuch fair copies of his lectures once a 
„ear, it ſhould be ſuthcient ; but the Id. chancellor, though no 

P p 2 | one 
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one made oppoſition to it, refuſed to intermeddle in it, and ſaid, 
they ſhould be held to the letter of the charity, and that the heir 
had no power to alter the diſpoſition made by his anceſtor. Vern, 
65, 56. pl. 52. Paich. 1682. the Att. Gen. v. Marg. & Reg. 
Profeſſors in Cambridge, &c. 

9. Deviſe of 10001. for ſuch charity as teſtator had by writing 
1 and no ſuch note being to be found, the king appointed the 
charity, and the ſame was decreed accordingly. Veri. 224, 
pl. 223. Hill. 1683. Att. Gen. v. Syderfin. 

10. A. deviſed ſeveral particular charities, and the ſurplus H, 
the gord of poor people for ever. The ſurplus, being indefinitely 
deviſed, it was decreed, that the t:ng may apply the charity, Vern, 
225. cited Hill. 1683. in the cafe of Att. Gen. v. Siderſin, as the 
caſe of Frier v. Peacock. | 

So t9 bo pi- 11. Money deviſed to ejefed miniters ; the king has the diſpoſal 
weed of it. 2 Chan. Caſes, 173. Nich. 2 . Gen. v. 
minilters, A Ws KS 

decreed, per Rider. | | 

Ld. Keeper | | | 
North, for the maintenance cf a chaplain for Chelſea College, Vern. 248. pl. 243. Trin. 1784. 
Att. Gen. v. Baxter. But this decree was diſcharged, and the information diſmiſſed, and the 


money then remaining in court ordeced to be paid out to Mr. Baxter, to be by him diſtributed accord. 
ing to the will; per Lis. Commiſſioners, 2 Vern. 105. Trin. 168). Att. Gen. v. Hughes. B 
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£ 488 ] 12. John Snell, by his will; charged his real and perſona! 

eſtate with an annual ſum, or exhibition, for the maintenance f 5 
Scotchmen iu the univerſity of Ox:n. to be ſent into Scotland, to prapa- ; 
gate the doctrine ard diſcipline of the church of England there. Now, 2 
by the late act of parliament, preſbyters are ſettled in Scotland; 
and it was inſiſted, that although the charity cannot now take ; 
place according to the letter and expreſs direction of the will, yet 
it ought to be performed cypres, and the ſubſtance of it may be 
purſued, that is, to propagate the doctrine and diſcipline of the 
church of England, though not in the form and method intended 
by the teſtator, and ſhall not be void, ſo as to fall into the eſtate, 
and go to the heir; no decree appears. 2 Vern. 266. pl. 252. 
Paſch. 1692. Att. Gen. v. Guile. | 

13. A charity given te maintain popiſh prieſts was applied by the 
king to the other uſes, and not to turn to the benefit of the heir. 
2 Vern. 266. pl. 252. Paſch. 1692. Arg. cites it as adjudged 
in the exchequer, and affirmed on appeal to the houſe of lords. 
Gates v. Jones. | 

14. An information was exhibited in the exchequer, to diſcover 
whether an abſolute deviſe of lands was net really in truft for ſuper- 
fitious uſes, and if fo, then to have an application theresf to an uſe 
truly charitable ; and it was held, firſt, that the king, as head of 
the commonwealth, is obliged by the common law, and for that 
purpoſe intruſted and impowered to fee that nothing be done to 
the diſheriſon of the crown, or the propagation of a falſe religion, 
and to that end intitled to pray a diſcovery of a truſt to a ſuper- 
ſtitious uſe, and this uſe, being ſuperſtitious, is merely void, and 
for that reaſon the king cannot have it; yet, however, it 1s 


not ſo far void as that it ſhall reſult to the heir, and _ 
| h | | ore 


. . 
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fore the king ſhall order it to be applied to a proper uſe. 
1 Salk. 162, 163. pl. 1. 26 May, 1693. The King v. Port- 
ington. | | | 


(E) Favoured and Conſtrued. How. 


1. Deviſed lands to truſtees in fee for maintenance of a 
* preacher, and ſchoolmaſter, and fo many poor people, ſo 


much to each, and which amounted to the annual profits of the land 


at the time. The land was then of the value of 35 l. a year, but 
afteravards came to be aworth 1001. a year. Reſolved, that the re- 
venue ſhould be employed to increaſe the ſtipends of each, and if 
there be any ſurplus, it thall be employed for a greater number of 


poor, and the deviſees ſhall take nothing to their own uſe ; for it ap- 


rears that the whole ſhall be employed in works of piety and 
charity, and as a decreaſe of the value would be a loſs to the 
preacher, ſchoolmaſter, and poor, ſo when it increaſes it thall be 
to their profit; by all the judges. 8 Rep. 130. b. Paſch. 7 Jac. 
Thetford School's caſe, | | | 


488 


S. C. cited 2 
Vern. 398. 
Mich. 1700. 


in the caſe of 


the Att. 
Gen. v. the 
Mayor of 
Coventry, 
which caſe 
was, that 
the reverſion 
in fee of di- 
vers lands 
let on leaſes, 
on which in 


all 70l. per 
ann. was re- 


ſerved, was 

| | granted by 

ng H. 8. to the corporation of Coventry; 400 l. of the purchaſe money was paid by the corporation, 
and 10001. by Sir Thomas White, but in the grant e corporation vas ſaid ts be the purchaſers, and it 
wa: by the deed declared that the whole 70!. per ann. ſhould be appiicd to ſeveral charities therein men- 
cioned, The leaſes expiring, the value of the lands were greatly increaled, but the ſurplus had been all 
along received by the corporation of Coventry, the lands themſelves not being given to the charities, 
but particular rents out of the lands. It was decreed, that the corporation ſhould have the ſurplus of 
the profits. The 1d. keeper, and 3 judges, aſſiſtants, were all of opinion, that this caſe was not within 
the reaſon of Thetford School's caſe, but that there was a plain and ſubſtantial difference between them; 
for in that caſe the lands were given to the charity, and though in directing the application or it a ſum 
certain is given to maintain a ſchoolmaſter, and tums uncertain to other charities, amounting to what 
was the value of the eſtate, it was reaſonable, that as the eſtate increaſed, the charity ſhould do fo too, be- 
cauſe no one elſe was * to take any benefit thereof; but that in the preſent caſe nut the lands tbemſelwies 
but 70 l. a year iſſuing out of the lards is allotted to charities, ard the toxun of Coventry is expre/sly men- 
ticned to be the purchaſors, and it appears that they raiſed 4001. part of the conſideration money, and 
that with ſome difficulty by ſale of their goods, gold rings, box- money, &c. and when they were in 
that low and decayed condition, as mentioned in the articles, the plaintiffs would have it preſumed, that - 
they were ſuch good chriſtians as to ſell all they had to give it to the Poor; and the information was 
unanimouſly diſmiſſed; but upon an appeal to the houſe of herd the diſmiſſion was reverſed, and the 


_ defendants ordered to account tor the improved value of the land, and the Charities to be augmented in 


proportion. * [489 ] 
2. By deviſe of the rent of his land to a charitable uſe, the land Ibid. 112. 
: | f. 2. ph. . 


itſelf paſſes, and it ſhall be taken largely for a deviſe of the rent P. Enge 
then reſerved, or afterwards to be reſerved upon an improved value; fers to S. C. 
reſolved by the judges on a reference by the 1d, keeper, and his lord- In the 


county of 


hip decreed accordingly. - Duke's Char. Uſes, 71. pl. 7. 9 Jac. Warwick, a 
| Kennington Haſting's caſe, . 


rent demiſed 
Ldcviled] to 
charitable uſes, carries the land. Toth. 269. cites 8 Car. Lenner v. Linnington. 

3. A debt which is a + choſe en action was given for the erection _— 
of a ſchool, and held a good appointment within the 43 Eliz. Gay Op 


Toth, 91. 3 Car. Hungate ex Parte Inhabitants of Sherborne. cites S. C. 


& S. P. de- 
creed, whether the debt be owing by ſtatute, bond, judgment, or recognizance. Ibid. 112. 
Cites S. C. and S. P. accordingly. 


+ 1a the original it is (charitable uſes in action). 


Pp 3 


4. If 


Charitable Uſes, 


4. If one deviſes money to a charitable uſe for relief of the 
poor, and makes 2 executors, and dies, and they prove the will, 
and jrintly intermeddle with the receipt of the money, and the one truſts 
the other with the money, and to pay it accordingly, and he waſtes it, 
and dies inſolvent, the ſurvivor ſhall be charged with the whole, if 
the -QHator left aſſets to pay it, becauſe they jointly meddled in 
the execution of the will; but if he that died had only proved the 


* will in che name of both, and the ſurvivor had never meddled, he 
5 ſnould not be charged; becauſe the other had a joint authority I 
* with him from the teſtator, and he could not hinder the other's . 
5 intermeddling. Duke's Char. Uſes, 66, 67. pl. 4. 16 Mar. 4 Car. ; 
Wl the Poor of Walthamſtow in Eſſex's caſe. - | = 
-M T>id. 64. 5. If a rent be granted out f land to a charitable uſe, this it ſeems 3 
7h 11 is a charge that ſhall go ⁊uitb the land in whoſe hands ſoever it comes, ; 
$ Orinſte s albeit it be not ſo by the ſtrict rules of law, and a difire/s ma; be 43 
I _ 5 talen for it upon the terre-tenant for all arrears in whoſe time ſoever it 4 
1 70. pl. S. Was; and the party mult have his remedy againſt them that Ind 
: 1 Hill. 14 the land for the arrears in their time in chancery. Duke's Char. 
1 - 9M Vies, 1 — | 
44 inhabitants in Eſſex, S. P. ; 
4 6. In cafe of charitable uſes, the charity is not to be /t g. f 


for want of every circumſtance appointed by the donor. N. Ch. 
R. 40. 12 Car. 1. Joice v. Oſborne. 
3 7. Deviſe of a portion of tythes, to the intent that the profits 
46, 4 | ſhould be employed 0 build a grammar-ſchecl, and far the mainte- 
Paſch. 16 mance of the maſier ; the tithes were then in leaſe for a term of years, 
* 4 the yearly rent gf 7 l. the deviſees received the rent, and built the 
the School os ſchool, and in conſideration of the ſurrender of the term, they 
Newport= granted a linger term to the firit leſſee, (viz.) for 50 years at the. 
3 fame rent ; the leſſee died about 24 years after the commencement 
| of his leaſe, and his executors enjoyed it about 14 years after- 
wards, during all which time the yearly value was worth 431. fer 
ann. more than the reſerved rent,; but before the leaſe of 50 years c- 
pired, the ſurviving deviſee made a leaſe of thoſe tithes for 21 years, at 
[ 490 ] the yearly rent of 101. to commence after the expiration of the leafe for 
50 years ; adjudged that this concurrent leaſe was vaid, being made 
to defraud the charity of the increaſe of the tithes, which was 
then worth 60 l. per ann. more than the reſerved rent, and that 
the truſtees ought to let it at that value, and not exceeding 21 
years. Nelſ. Abr. 434, 435. pl. 8. cites 16 Car. 2. Wright v. 
the ichool of Newport. | 
A charity 8. M. C. bequeathed 1001. ts the church-wwardens and overſeers of 
0m f the poor of the pare of St. Giles's without Cripplegate, London, part 
the pariſh of whereof lies in London, and part in Middleſex, to be paid to 
L. in the them to encreaſe the pariſh ſtock, which was paid to them accord- 


3 ingly, and they placed the ſame out at intereſt, and received 31. 


- 5 O04 


tie is Intereſt, and paid it to the poor of that part of the ſaid pariſh which lies 
fuch pariſh avithin London, but ng part theregf to the poor of the other part of the 


3 % Pariſh which lies in Middleſex. It was decreed by the commiſſion- 


dur b. ers, that the payment ſhould have been to both parts of the pariſh, 
| | as 


Charitable Tiſes, 


490 


as well that in Middleſex, as in London; but, upon exceptions Per cur. 


taken, that decree was reverſed. Duke's Char. Uſes, 52. 19 Car. 2. 
in Canc. Rooks v. D. | ; 


there being 
ſuch a pariſh 
inthe county 
of D. the 


teſtatcr muſt mean that pariſh, becauſe it appeared that he 20 5:yn there, and that both he and his pa- 


rents /ived and died in that pariſh, Fin. Rep. 395. Mich. 30 Car. 2. Owens v. Lean. 


9. Where a will or money given to a charity have been con- 
cealed, the fame has been decreed to tupport a charity; as for in- 
ſtance, the will of James Meek was concealed, by which he gave 
100 J. per ann. in Laſt-Smithfield, St. Katherine's and Aldgate, 
to learn poor ſcholars, to be choſen out of the free-ſchaol in Worceſter, to 
be educated in Magdalen-hall in Oxford, it was proved he made 
ſuch a will, and that a little beforc his death he declared that he 


' would not alter it; and the heir at law refuſing to convey theſe 
| houſes out of which the rent iſſued, according to the will of the 


teltator; the commiſſioners decreed, that the chancellor, maſter 
and ſcholars of the univerſity ſhould ſtand ſeiſed, & c. and pay the 
rents as directed by the will, which decree was athrmed in chan— 
cery. Nelf. Abr. 436. pl. 10. cites Moor Ch. Uſes, 79. Meck v. 
Magdalen-hall. : | ; | 

10, Tertenants leſſces of a charity which was greatly improved, 
as from 20 to 1501. per ann. were ordered to augment the rent 501. 
per ann. but the commiſſioners had before made a decree for 
avoiding the leaſes, they being not good in ſtrictneſs of law. 
Chan. Caſes, 195. Hill. 22 & 23 Car. 2. Smith v. Stowell. 

11. One Coleman deviſed an annuity of 207. a year to any of the 
name of Coleman, who ſpould be fit ta be a fludent and riide in Bennet- 
College in Cambridge, with a power to the maſter and fellows zo 
diftrain for this annuity. On a bill brought for this annuity by 
the plaintiſf Coleman, a ſtudent of the ſaid college, it was decreed 
accordingly. Fin. Rep. 30. Mich. 25 Car. 2. Coleman v. Cole- 


man and the Maſter, &c. of Bennet College. 


12. Lands were charged with payment of a charity of 10001, 


and the money was paid to the executor of the executor of the 
teſtatrix, after which the lands were feld,; decreed that the pay- 


ment was made to a wrong hand; for that by 7 Fac. I. 3. i ſhould 


have been paid to the parſon of the pariſh or vicar, &c. that the lands 
are ſtill chargeable with it. Fin. R. 187. Mich. 26 Car. 2. 
Attorney-General for the King and Rector of Chiddleſton cum 
Farley in Hampſhire, and the Churchwardens and Overſeers of the 
Poor of that Pariſh, v. Lord Newport & Worſley. 

13. Lands were given te the poor of the city of Rocheſter; it was 
decreed that /e poor of the liberties and precincts of the ſaid city 


hall have a ſbare of the charity. Fin, Rep. 193. Hill, 27 Car. 2. 
. Attorney-General v. the Mayor of Rocheſter. 


14. A. lived in Lambeth, and built an alims houſe there, wherein 
he placed 75 poor women of Lambeth of G years old and more, and 
charged Caroon Houſe there with payment of 41. a year to each, 


and directed that the places of ſuch as died, ſhould be ſupplied by others, 


but did not mention whether of Lambeth, or any other pariſh. The 
court decreed the poor women to be choſen out of Lambeth only, 
P p 4 and 


Duke's 
Char. Uſes, 
47. Trin. 
21 C. 2. 
8. | 3:58 


[491] 
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. and not out of any other pariſh; becauſe otherwiſe the charity 


Charitable Ales. 


would rather be a prejudice than a kindneſs to Lambeth ; for if 
taken out of other pariſhes, Lambeth muſt maintain them, the 
al. a year not being ſuihcient to maintain a poor woman of 60 
years old. Fin. Rep. 353. Paſch. 30 Car. 2. Attorney-Gene- 
ral v. Whitchcott, alias Bodwyn & al', v. Whitchcott. | 
15. Lands pur anuter vie deviſed to charity were decreed, though 
the charity is not within the ſtatute of 43 Eliz. 4. 2 Chan, 
Cafes, 18. Hill. 31 & 32 Car. 2. Attorney-General v, Combe. 
16. The poor people of an hoſpital were pointed to have 8 d. 


a dy, and the guardian $1. per ann. A prebend reſidentiary 


for the time being was to be the guardian. The revenue awas im- 
proved to 601. per ann. All above 81. per ann. was decreed to 
the poor. Some of the counſel made a difference between this 


caſe and where the only employment was to be a guardian. 


2 Chan. Caſes, 55. Trin. 33 Car. 2. Anon. 

17. Charitable legacies by the civil law are to be preferred 72 
ether legacies; and if the ſpiritual court gives ſuch preference in 
caſe of deficiency of aſſets, chancery will not grant an injunction. 
Vern. 230. pl. 226. Hill. 1683. Fielding v. Bond. | 

18. A houſe burnt dozen in the fire of London was charged with 
255. @ year ancient rent 79 a charitable uſe, of which there was an 
arrear for 20 years. The court of judicature for rebuilding, ſettled 
the rent of the tenant at 51. a year. The queſtion was who 
ſhould pay the 25 8. rent and arrears, the tenant or the land— 
lord. L£d. Keeper ordered the growing payments and arrears of the 
25 f. ts be dedufted out of the rent, and the tenant to pay no more 
rent in the mean time. Vern. 3og. pl. 304. Hill. 1684. Grice 
v. Banks. | | 

19. Charity though given to an egal or ſuperſtitious uſe, ſhall 
not be void for the benefit of the executor or heir, but ought to 
be performed cy-pres; Arg. 2 Vern. 206. pl. 252. Paſch. 1692. 
Attorney-General v. Guile. | | 

20. A. by will bequeathed to his heir at law (his nephew) 40. 
Then adds, being determined to ſettle fer the future, after the death 
of me and my wife, the manor of S. with all the lands, words, and 
af purtenances to charitable uſes, I deviſe my manor of S. awith the ap- 


| purtenances, to F. G. and H. and their heirs and ne on truſt, &c. 


to pay and deliver yearly, for every ſeveral particular ſums there- 
in mentioned. The particulars in the will of the ſums to be paid in 
charity amounted but to half the rent of the manor, as it was at the 
time of making the will; yet it was decreed that the /urplus 
ſhould be diſpoſed in charity, and not go to the heir; and the 
decree was athrmed in dom. proc. Parliament Caſes, 22. Arnold 
v. Johnſon & aP. | 

21. On the foundation of an hoſpital one rule is, that 10 
leaſe be made for above 21 years. A leaſe for 21, with a cove- 
nant to make it G years by renewal, is as prejudicial as a leaſe for 
69 years, and the covenant of no force in equity. 2 Vern. 410. 
pl. 376. Hill. 1700. Lydiatt & aP on behalf of Felſtead Hoſpi- 
tal in Effex v. Sir John Foach. 


22. A cor- 
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22. A corporation for a charity are but truſtees for the charity, Note, that 


and may improve, but not do any thing in prejudice of the cha- _— = 

rity, or in breach of the founder's rules; per Wright keeper. rule wa: fur 

2 Vern. 412. pl. 376. Hill. 1700. Lydiatt & al v. Sir J. Foach. ee. on 

| . | uch leaſe 
for 21 years fhould be reſerved th: ole rin, and n9 more; and yet by deed of covenants they ® reſzrved 

an additional rent almoſt douule th old rent, as 321. pe ann. for 18 J. per ann, and yet it was decreed 

to be paid, though this is co tracy to the expreſs rule, | 4 

2 Vern. 596. pl. 535. Men 1707, Watſon v. Hinſworth Hoſpital, which had the ſame rule; | 

and Ld. Eleſmer and Ld, Clarendon kept them down to the rule; but per Cowper C. the rule is altera- 

ble as prices of things alter, and the rent may be increaſed, but the tenant is intitled to a beneficial leaſe, 

and. referred it to the archbiſhop ot York, to certify what fine and rent he thought reaſonable. 


* 
OA TI röhre 
ö. 


— — * 
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4 23. Charity-lands 4were leaſed at a great under-value. The com- 
7 miſhoners decreed the leute to be ſet aſide, and the leſſee to pay 
the arrears of rent according to the full value, (the odds being 
from 241. per ann. to 133 J. per ann.) and to deliver up the poſſeſſion. 
The court, on exceptions, confirmed the decree as to the making t 
the leaſe void, and delivering poſſeſſion, and to ſet out the charity- | 
f lands from the leſſee's other lands which lay intermixed, 2 Vern. 

: 414. pl. 378. Hill. 1700. Sir W. Rereſby, Exceptant, Farrer " 
1 and Dun, Schoolmaſter and Uſher of Pocklington- School, Reſ- 1 
; pondents. : 2 i 
4 24. Charities are ut. barred by length of time, or any ſtatute of 

limitations ; per Ld. Wright and 3 judges. 2 Vern. 399. pl. 369. 

Mich. 1700. In caſe of the Attorney-General v. the Mayor, &c. 2 j 
of Coventry. . 
25. Lord Coventry having decrced a leaſe of charity-lands to | 
55 J. 5. (who had been at great expence in recovering thoſe lands) 
for 99 years, if 3 lives lived ſo long, at the rent of ane third of the 
then improved value, and to be perpetually renewable with out fine. It 


27. One by will gives 5 J. per ann. to all and every the hoſpi- 
tals; and it was proved the teſtatrix lived in a place where there 
were 2 hoſpitals. It ſhall be taken to be theſe hoſpitals, and not 
to extend to another hoſpital about a mile from thence, though 

founded by the ſame perſon. Wms.'s Rep. 425. pl. 118. Paſch. 

1718, Maſters v. Maſters. 

28. The reverſion in fee of diverſe lands, en which 70 l. per ann. 
rent was reſerved, was given to the corporation of Coventry, and 
the whole 70 l. appointed to particular charities. Afterwards the 
leaſe. expired, and the rents were greatly increaſed. The overplus 
ſhall be applied to the augmentation of the charities, and not for 
the benefit of the corporation. MS. Tab. March 8, 1720. The 
Mayor of Coventry v. the Attorney-General. 


5 was now decreed that the vaſe ſhould be renewed totics quoties 

: without fine, but the rent not to be computed accord ing to the 

' value of the land when the decrec was made, but at the improved 

1 value at the time it ſhall be renewed; per Cowper C. 2 Vern. 

a 746. pl. 653. Hill. 1716. The Attorney-General, at the relation i 
5 of Wotton-under-cdge, v. Smith. | ' 
3 26. Appointment by tenant in tail ſhall bind the reverſioner in ' 
Z fee, the ſtatute of charitable uſes ſupplying all defects of aflurance | 11 
which the donor was capable of making. 2 Vern. 755. pl. 660. | 
by Mich. 1717. The Attorney-General v. Burdett, Smith, & al. 1 


0 CUE "I — — 
——ũ——4ͤ' ͥ — — 


29. Li- 


az 7 | Charitable Uſes, 


29. Inf:rmati:n to eſtabliſh a charity of lands given by will, 
againſt the heir at law of the deviſor. The defendant by his an- 
{wer did not inf upon his title, nor did he expre ly diſclarm '; but his 
counſel, at the heari ing, had us inſtrufions to inſft 071 "ohe defendant's 
title, cr to pray a trial at lau, and thereupon the court decreed 
the lands tc the c parity. Upon a petition of re-hearing, the do- 
fendant by his counſel inſfted upon his title as heir at law, ard that 

' the deviſe was void; but the court would not now, at the re- 
hearing, allow the defendant to inliſt upon his title, fince he had 
waived it before by his counſel at the hearing, but ſaid, he was 
concluded by it; and though it was admuted to be a e. 
the court would not ſuffer counſel to argue it, but ailirmed the 
decree ; per Ld. Macclesfield. MS. Rep. Mich. 9 Geo. in canc. 
The Attorney-General v. Ardern. . 


£493 ] (F) dees &c. Favoured; or puniſhed for 
Miſbehaviour, &c. In what Caſes. 


Is Zn. having goods of their teſtator to diſpoſe to pious 
uſes, cannot forfeit them; for they have them not for 
their own ule; but their power 1s ſubject to the controulment of 
the ordinary, and the ordinary may make diſtribution of them to 
pious uſes. And it was ſaid at bar, that the ordinary n 
make the executors to account before him, and to puniſh them 
according to the law of the church if they ſpoil the goods; but 
cannot compel them to employ them to pious uſes. Owen, 33, 
34. Hill. 40 Eliz. per Cordell, Maſter ot the Rolls, in the cate 
of Stinkley v. Chamberlain. 
Duke's. 2. If lard is given ts find a prieſt in D. and one is maintained in 
Ents? 8. this is a miſemployment z per Altham, baron, Lane, 115. 
S. C. & Paſch. 9 Jac. | 
S. P. and 


ſays, that the converting it to other uſes than according to the intent of the donor, is a miſemployment; 
85 if it was to find @ preacher, and the truſtees employ it to the poor, or ſome other kind of uſe. 


3. Monies given for relief of the poor were laid out on building 
a conduit, and adjudged a miſemployment. Duke of Charitable 
Uſes, 94. 5 Car. 1. Wivelſcomb in com. Somerſet. 
S. P. and 4. Keeping the profits of lands, er money given to a charitable uſo in 


eee = their hands, whether it be cancealed or not, and not to pay it when 


decree the it is due, or to convert it to other utes, is a miſemployment 
. »in within the ſtatute. Duke's Char. Uſes, 116. 

amage: 
for the detaining it, to be employed i in the charitable uſe according to their diſcretion, not exceeding 
legal intereſt by the year, for the detaining it. Duke's Char. Ules, 67. pl. 3. Trin. 9 Car. 1. in 
Walthamitow in Elſicx s caſe. 


* — ee 5. Leaſing the land at an under-value is a miſemployment, with- 
1009924088 out having regard to what the rent was before. Duke's Char. 


void the Uſes, 116. 

leaſe, and 

order the ſurrender thereof, and order the land to be ſettled on other truſtees. Ibid. 123. f. 20.— 
Iba. 67. pl. 5. Mich. 10 Car. S. P. as to the avoiding and ſurrendering the leaſe, Reſolved. 
Eltham'i Inhabitants v. Warner. bid. 124. S. P. 


6. It 


2 


e 


n 
* 


hall be paid to the new truſtees, and conveyances executed to 


Charitable Ales. 


6. It ſhall be accounted and called a miſemployment of a giſt 
or diſpoſition to charitable uſes, in all caſes where there is found 
any breach of truſt, falſity, non-emplcyment, concealment, miſagovern- 
ment, or converſion in and about the lands, rente, goods, money, &c. 
given to the uſe, againſt the intent and meaning of the giver or 
founder. Duke's Char. Uſes, 115. 

7. If leſſee of land given to ſuch a uſe, does waſle and de- 
ſtruction upon the land, by cutting down and tale of trees of 


493 


timber, eſpecially if it be where he has the land at an under- 


value, or the like, this is a miſ-employment; in this caſe the 


commiſſioners may decree the Icaſe to be void and furrendered, 


and that the lefice thall make a recompence. Duke's Char. Uſes, 
115 | | 

8. If truſtees leaſt the land at an under-value, the commiſſioners 
may order the truſtees, or the tenant, as they thall fee cauſe, to 
make it up. Duke's Char. Uſes, 116. | 

9. Truſtees of a charity refuſed 1s undertake the truſt. The 
court ordered other truſtees to perform the ſame, with proper 
powers; per Ld. K. Littleton. N. Ch. R. 42. 17 Car. 1. 
Maggeridge v. Gray. \ 

10. The inhabitants of C:field were incorporated by H. 8. and the 
manor and park granted ts thein in fee, by the name of the war- 
den and aſſiſtants, and the grant was made to them; and it ap- 
peared by the grant, that the ſame was for the benefit of the in- 
habitants for eaſe of taxes, and relicf of the paar. A ſuit was in the 
ſtar-chamber touching miſ-employment and encloſing the lands, 
whereby the inhabitants were prejudiced, and there decreed, that 
no farther incloſure ſhould be made without conſent of the ma- 
jor part of the inhabitants. In king Charles the firit's time, 
ſome of the principal of the inhabitants, Mr. Pudſey, and others, 
roch a new charter, leaving out the inhabitants, and now the var- 
den and 22 more made leaſes and incloſures, without confent of the 


major part, and the plaintiff, an imhabitant, on behalf of himſelf 
and the reſt of the inhabitants, broug/t his bill, and the Id. keeper 


decreed againſt the new leaſes and incloſures, and that no ſuch 
ſhould be without conſent of the major part; and on re-hearing 
confirmed this decree ; for though the adminy/tration awas in the 24, 
yet the benefit was for the inhabitants in general; but it was preſſed 
much that the 24 were the corporation, and the intereſt in 


them, and they might alien the eſtate, and a fortiori leaſe and 


incloſe, and it would breed a confuſion it that the multitude 
mult intermeddle. Chan. Cates, 269, 270. Mich. 27 Car. 2. 
Anon. | 

11. Feoffees of a charity having mif-employed the rents, &C. 
were decreed to account, and the truſt to be transferred to ſuch per- 
ſons as the judge of afſije ſhall nominale, and that the account of the 


rents and profits be for 6 years pait, and that all the deeds and 


writings thall be delivered to ſuch perſons whom the judge of af- 
Hſe ſhall appoint to be feoffees, and the executors of ſuch of 
them who are dead ſhall come into the account, and the arrears 


them 


49410 


Moneygiven 
for the re- 
pair of a 
bridge and 2 
church way, 
and certain 
houſes, were 
employed to 
ref air the 


church ; the 
truſtees were 
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deere to 
account for 
what they 


Charitable Uſes. 


them accordingly, Fin. Rep. 269. Mich. 28 Car. 2. Love v. 
Eade. 


bad, or might have received et their wilful default, without reſpect to other diſburſements than 
the bridge, the way, 2nd the houſes; and the truſtees, the defendants, to pay coſts. Fin. R. 259. 

Trin. 28 Car. 2. Att. Gen. and Conurchwardeus of Someriham, in Huntingtonthire, v. Hobert 238 
Jokaſon, alias Hammond v. Hobart, 


MS. Rep. 
Faſch. 

6 Ge. 
PB ps Vs 
Sir John 
Vi aiters. 


[ 495 ] 


12. Trufees for charitable uſes are no otherwiſe or further 
chargeable than any other truſtee is, who is only to be charged 
for ſo much as he receives, and ſhall not ftand charged for whe 
receipts of others; per Finch C. Vern. 44. pl. 42. Paſch. 1682. 
Mann v. Ballet. 

13. By the appointment of a charity there were 6 truſtees, 
and when they ſhould be reduced to 3, they ſhould chuſe others, 
All the 6 were dead except one. Cowper C. held, that filling up 
the number by the only ſurviving truſtee was good, for it was only 
Gyotory, and the neglect die not extinguiſh the right, and he 
only did what he ought to do. 2 Vern. 748. pl. 655. Hill. 
1716. Att. Gen. at the relation of Tracy & a} v. Floyer, and 
relating to Waltham Holy Croſs. 

14. Bill to have an account of the proſits and ſalary of lecturer 
of Church-hill in com. Oxon, upon this caſe; Sir John Walters, 
Ch. B. founded a /-#urefbip at Church-hill, Oxon. with a /alor; 
of 501. per ann. charged upon his lands to the lecturer, to long 
as he ſhould attend the charge of diligent preaching. there once 
every Sunday, unleſs hindered by neceſlity, and when the ſaid 
lectureſbip ſhould be wid by death, removul, departure, Ir otherwiſe, 
then the truſtees avere to appoint a new lecturer, Sc. The aint, 
in 1701, was appiinted lecturer by the truſtees expreſily for the 
term of his natural life, but being muc h in debt about a year and a halt 
after the appointment, the plaintiff went aqway, and was chaplain 
to a regiment in Spain, and continued many years abroad in that 
employment. In 1710 the truſtces appoint Griffin Jecturer, and 
in the deed of appointment they recite, that the lectureſhip was 
vacant by the departure of the plaintiff Phillips, and thereupon 
they appoint Griilur lecturer. Firſt point was, if the truſtees 
could remove the plaintiff Phillips from the lectureſhip for going 
abroad, and not perſonally preaching there every Sunday, and 
appoint a new lecturer in his room ? Second point, admitting they 
had a power to remove him for abſence, if Sir John Walters in this 
caſe ought to account to the plaintiff for the profits of lecturer to 
the time that the new lecturer was appointed? Counſel for the 
plaintiff argued, that the appointment of the new lecturer by 


the truſtees was void, the plaintiff Phillips being expreſsly ap- 


pointed lecturer for life he had a freehold, and that the truſtees 
could not turn him out of his freehold, without ſome /egal preceſs 
or ſentence in the ſpiritual court, or at leaſt they ought to have 

ſummoned him to appear before themſelves, and to hear what excuſe 
he could make for his abſence, before they had removed him, 
and compared it to the caſe of a removal of an officer in a 
corporation for non-attendance or non- reſidence in the corpora- 
tion, &c. and there ought to be a ſummons before a removal, &c. 


As to the 2d point, wy laid, it was a clcar caſe that Sir John 
11 | Walters 
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by the 2d without any other act. 


Charitable Ales. 


Walters was accountable to the plaintiff for the profits of the lee- 


tureſhip till the new lecturer was appointed, deducting what Sir ]. 


Walters paid for ſupplying a ſermon every Sunday in his abſence, 
which appears by the anſwer not to amount to half the value of 
the ſalary, otherwiſe Sir John would fave the money in his own 
pocket, there being no perſon that can any ways claim it but 
the plaintiff. Counſel for the defendant inſiſted, that the plain- 
tiff was not intitled to any account at all againſt the defendant, 
for that it was proved in the cauſe, that the plaintiff did not read 
the common prayer the firſt time he preached, according to the 
act of uniformity 13 & 14 Car. 2. cap. 4. f. 19. and thereby the 
lectureſhip was void. As to the other point, they inſiſted, that 
the plaintiff had forfeited the lectureſhip by going abroad, and 
not preaching perſonally at the church by the expreſs words of 
the founder, and the ſame was 75/5 facto vacarit; and therefore 
the truſtees might appoint a-new l-cturer, and ſuch appointment 
was good. Parker C. was of opinion, that Sir John Walters em- 
ploying another perſon to preach in the abſence of the plaintiff, 
acted therein as the plaintiff's agent, and not as a truſtee of the 
charity, and conſequently ought to account to the plaintiff for the 
profits of the lectureſhip, deducting what was paid by him for 
ſupplying the plaintiff's place in his abſence, but whether the 
appointment of the new lecturer was good or not, ye. Sir John 
Walters having paid the whole ſalary to Grifhn, will diſcharge him 
againſt the plaintiff as his agent in procuring a proper perſon to 
preach, and to do the duty for the plaintiff, but he doubted if the 
appointment of the new lecturer by the truſtees was good, and took 
time to conſider of that point. Atterwards, 27 May, he delivered 
his opinion, that the appointment of the new lecturer was good 


and he ſaid the lectureſhip was not void by the 13 & 14 Car. 2. 


cap. 4. for not reading the common prayer, for that act inflicts 
a penalty, but does not make the lectureſhip void, but the lec- 
tureſhip was wid by the plaintiff's abſence, and the neceſſity of ab- 
ſenting himſelf by reaſon of his debts <vas not the neceſſity intended by 
the founder to be an excuſe for his abſence; and though he was 
declared lecturer expreſsly for life, yet he is ſubject to the terms 
impoſed by the founder ; for the truſtees cannot alter the terms 
and nature of the truſt, and the firſt appointment 1s ſuperſeded 

15. A college ſeiſed in fee, was refrained by its conſtitution from 
making other leaſes than fer 21 years and at the racbrrent. They 
made a leaſe accordingly to J. S. who having much improved the 
premiſes by building, an entry was made thereof in the audit-book, 
and a recommendation ſigned by the maſter, warden, and moſt of 
the fellows, to grant him a new leaſe at the end of the term 
at the ſame rent, and when the leaſe was near expiring, an order 
was made at the audit for ſuch new leaſe. But Ld. C. Parker 
diſapproved of the recommendation, it being to wrong the col- 


lege and break the ſtatutes; and that the ſigning of a contract 


for leaſing by the maſter and fellows, was not binding to the 
college, it not being under the college ſeal. But in caſe the te- 


nant after this order had laid out money in improvements in confi- 
| | dence 
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dence and reliance on ſuch order, there would have been ſome 
equity in it. But even in that caſe he ſhould only have his re- 
paration from the private perſons ſigning ſuch order, and not 
from the college; and as to repairs done by the leſſee fince the 
order for the new leaſe, they are no more than what by his old 
leaſe he was obliged to do; and therefore diſmiſſed the tenant's 
bill for compelling a new leaſe, and with coſts. Wrms.'s Rep. 
65 5. Mich. 1720. Taylor v. Dullidge Hoſpital in Surry. 

16. In caſe of. miſbehaviour of truitees, or miſapplication of 
charity, chancery will 8/ige them lo affign. MS. Tab. March 8, 
1720. Mayor oi Coventry v. Attorney-General. 


7. The governors of a free- ſchool joined in a long leaſe of houſes | 


at 5 I. a year, though werth 501. a year. The lords commiſſioners 
decreed the athgnee of this leaſe to ſurrender it back, and ordered 
the lefſee and the governors to pay 701. coſts. And Ld. C. King 
affirmed the decree as to the ſurrendering, but reduced the coſts 
to 50 l. and thought there was no reaſon that the charity ſhould 
pay the coſts, but that the leſſee who was to have the benefit 
ſhould ; and that the governors, though not guilty of corruption, 
nor were to gain any thing, yet ought to pay fome cots for their 
- wirvy negligence. 2 Wms.'s Rep. 284. Trin. 1725. Ealt v. 
yall. 


(G) Commiſſioners. Their Power. And Decrees 
made by them confirmed, or ſet aſide. 


Duke's 1. HEN a don:r appoints lands or good to be fold, for to main- 
— How tain a charitable uſe, and doth not appoint by whom the ſale 
cites S. C. ſhall be made; it ſhall be made by ſuch as the commiſſioners ſhall 
and ſays that appoint. Toth. 92. cites 41 Eliz. Steward v. Jermin. 


the decree 
was affirmed by the Id. keepet upon an appeal to him. 


Mo. 83% - 2. A commiſſion of charitable uſes was ſued out by fraud to avoid 


* Jac: Ri. © charitable uſe, and the commiſſioners made a decree for exemp- 
vet s caſe, tion from the charity, and that decree confirmed by the chancellor. 


Yet a new commiſſien was ſued out on the ſtatute of charitable uſes, 


and the lands charged with the charity, though the words of 
| 43 Eliz. 4. are, the ſaid commiſſioners to make order, &c. Arg. 
* [ 497 ] Show. 206. cites Mo. pl. 1153. . 
Jo. 147-pl. 3. A decree in chancery upon the 43 Eliz. 4. is concluſive, and not 


re- tobe further examined, becauſe it takes its authority by the act of 


ſolved upon g 2. . 
reference to parliament, and the act mentions but one examination, and it is 


— 7 not like to where the chancellor makes a decree by his ordinary 
wer Jones Authority. Cro. C. 40. pl. 2. Mich. 2 Car. Windſor v. Inhabit- 
and Crocke ants of Farnham. 8 i 

. that no | 

ill of review lies, becauſe the ſtatute is introdu@ory of a new law, and gives van appeal on a deeree made 
by commiſſioners to the id. keeper, and when he has affirmed it, his affirmation is peremptory, and no 
review thereof can be made by himſelf or his ſucceſſor. S. C. cited Cro. C. 351. Hill. 9 Car. 
B. R. per cutiam. But in ſuch caſe the party grieved may petition the king in parliament, and have 


bis complaint examined, and ſo the decree may be affirmed, altered, or annulled. Duke's Char, Uſes, 62+ 
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Charitable Uſes. 


4. If money be given to a charitable uſe by will, and the ex- 
ecutors detam it in their hands many years without employing it 
according to the will, having aflets, the commiſlioners may decree 
the more; with damages for detaining of it, to be employed in the 
charitable uſe, according to their diſcretion, not exceeding 8 1, 
per cent. for a year for the damages. Duke's Char. Uſes, 67. 

I. 4. 16 Mar. 4 Car. Walthamſtow in Eſſex's cate. | 

5. My lord keeper declared, that when he had altered or conſirm- 
ed. the decree made upon the ſtatute of 43 Eliz. the decree ts to be 
perpetual, and then to remain in the petty bag 3 and it is in his 
power to make a decree good which is defective. Toth. 91. cites 
3 Car. The Poor of Eait-Greenited v. Howard. 


tered but by act of parllament. ws: The fark (not) ſeems to be put in by m 


printers. ] 


6. If a rent-charge be granted to a charitable uſe out of lands in 
ſeveral counties, the commiſſioners are to charge this rent by their 


decree upon all the lands in every county, according to an equal 
diſtribution, having regard to the yearly value of all the lands charge- 


able with the rent, and cannot by their decree charge one or two 
manors with all the rent, and ditcharge the reſidue in other coun- 
ties or places; for that their decree will then be contrary to the 
will of the founders or donors. Reſolved by the Ld. K. Coventry. 
Duke's Char. Uſes, 65. pl. 3. Trin. 9 Car. Ealt-Greenſted's caſe. 

7. If a rent be granted out of lands im ſeveral counties for main= 
tenance of charitable uſes in one county, the commiſſioners in that 
county where the charitable ufe is to be performed, may make a 


decree to charge the lands in other counties to pay an equal con- 


tribution of charge in payment of the ſaid rent; and there needs 
nt ſeveral inquiſitions in each county, for that the rent is an intire 
grant by the deed or will. Reſolved by Ld. Coventry. Duke's 
Char. Uſes, 64. pl. 3- Trin. 9 Car. Eaſt-Greenited's caſe. 

8. A charitable exhibition was deviſed difþ;/able by 4 parſons of 
ſuch pariſhes for the time being. They dijagree in their election 
2 chooſe A. and 2 chooſe B. Thereupon a commiſon iſſues. The 
commiſſioners direct another meeting of the 4, and award, that if 
the 4 diſagree, the biſhop of Mi. fhould choofe one, and in caſe of a 


' vacancy, the guardian of the ſpiritualties; and decreed fol. of the 


arrears that ſhould incur between the vacancy and the election, to 
go towards the charges of ſuing out the commiſſion, The 4 dit- 
agreed, and the biſhop of W. elected one. Zxcepiizns were taken 
to the decree, but over-ruled, and the decree confirmed. Fin. 
Rep. 78. Hill. 25 Car. 2. Steers v. Burt & Holland. 

9. Decree of commiſſioners againſt a purchaſor of lands charged 


with a charity, but without notice of the charity, for payment of 
<tr, and arrears of the annuity due before he had the actual poſ- 


ſeſſion of the ſaid cloſe, was, as to ſo much thereof, reverſed. 
Fin. Rep. 81. Hill. 25 Car, 2. Wharton v. Charles & al in be. 
5 | hal 
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Fatham in Eſſex's cafe, -—— gen the ld. keeper his altered or confirmed 2 decree made upon the 
ſtatute 43 Eliz. 4. the decree is 10 v0 frf etucl, and then to rem; 47k the petty bag. Toth. 91. cites 
8 Car. Poor of Eaſt-Griniteald v. Howe. | 
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Char. Uſes, 
79. pl. 20. 
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tuated, and 
not to be al- 
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half of the poor of Warcup and Blebarn in com. Weſtmore- 
land, | | | 
10. A new commiſſion to prove the yearly value of lands charged 
with a charity, though the former commiſſion was executed and 
returned, was * granted on a pretence of ſurprize, and that the 
exceptant had other witneſſes to examine; but if the reſpondent 
examine no witneſſes, but only croſs-examine thoſe produced by 
the exceptant, then the exceptant to be at the charge of the com- 
miſhoners on both fides, otherwiſe each to bear the charge of his 
own commiſſioners. Fin. Rep. 251. Trin. 28 Car. 2. Hard- 
ing v. Edy: = 5 | 
11. Decree made by commiſſioners was rever/ed, and the ex- 


ceptants quieted, on payment of ſuch rent as had been paid for a 


long time before. Fin. Rep. 293. Paſch. 29 Car. 2. Leas and 

| Goldſmith v. the Feoftees of Brerewood-School in Staffordſhire. 
Chan. Prec. 12. The commiſſioners cannot decree gt on the ſtat. 43 Eliz. 
211. fl. 98. but if there be an appeal from their decree, the Id. chancellor 


C. that : 
3 u may decree the coſts nct only of the appeal, but of the com- 


mae by the miſſion alſo, and though they decrce coſts mat ſhall not upon an 


peg appeal be ſufficient to reverſe the decree; ior the Id. chancellor 
ers G6? cha- 


ritable uſes, may either ſurceaſe or leſſen the coſts, or exempt the party 
and excep:i- from them intirely. Abr. Equ. Cafes, 126. Paſch. 1700. Rock- 
ey v. Reyly. 


taken to it, 


and the, now came n bef re the maſter, and he and moſt of the bar were of opinion, that by the ſta. 


tute of Lz. the mafer of the rolls may hear an appcal as the chancellor may, and may affirm the decree, 
and give cots, notwithſtanding tl e ſtatute mentions only the chancellor; but Mr. Edwards the regiſter 
ud, t had always bern an exception, and therefore the matter of the rolls would do nothing in it. 


13. 1ſue at law was directed on a rehearſing of exceptions 


taken to a decree made by commiſſioners of charitable uſes, 


after that decree was twice confirmed. 2 Vern. 507. pl. 456. 


Trin. 1705. Corpus Chriſti College v. Naunton pariſh in 


Glouceiterthire. 
14. Where commiſſioners, for charitable uſes, intend to oppreſs, 


the court will puniſh them. 9 Mod. 65. Mich. 10 Geo. 
Wright v. Hobert. 


(H) Proceedings. And Exceptions to Decrees. 


It was 1. Hancery may relieve upon an original bill within the ſtatute of 
goubred that 7 


et charitable uſes. Chan. Caſes, 135. ſays a decree was pro- 
could not re- duced where, upon the advice of 4 judges, it was ſo reſolved 
«8 obs 9 : 

mg _— 230 June 16 57, in caſe of St. John's College v. Platt. 

that the courſe preſcribed by the {tatute, by a commiſſion of charitable uſes, muſt be obſerved in caſes 
zeli-vabie by that hatte; but no poſit;ve opinion was delivered, the defendant conſenting to a decree. 
Chan. Caies, 158, Fil. 21 & 22 Car. 2. The Attorney-General v. Newman, alias Trinity-College 
v. Newman - Put ibid. 20. Mich. 27 Car. 2. Relief was given by an original bill. Chan. Caſes, 
267. Mich. 27 Car. 2. Prat v. St. John's College, it was objected that the proceſs and method ap- 
pointed by ſtaatute ought to be held. viz. a commiſſion and inquifition, and decree by commiſſioners, 
and o come at aft to a final decree by the id, chancellor or Id. keeper, and not to ſue by original 
bin, as was doe in he principal caſe; but the Id. keeper decreed the charity, though before the ſtatute 
_ Bo ſuch decice could have been made. | | 


2. A de- 


| hath been put unto. 
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>. A decree made on behalf of a town about charitable uſes. 
The town may lay the whole meney upon any one they thall find liable 
to the payment thereof, which when done 2 commiſton ſhall iſſue to 
examine in whoſe polſeiſion any of the lands liable to the money 
decreed are, and the commiſhoners to appcriton each party's pay- 
ment with ſuch proportionable part of zhe charges as the defendant 
Chan. Rep. 91. II Car. 1. The Town of 
Market-riſing v. Brownlow. | 
The report of myſelf and all other the judges made to my 
Ld. Keeper, upon a reference to us of exceptions taken in the 
chancery to a decree made by the commillioners of charitable uſes 
in Mich. term 1668, as follows. According to an order made in 
the high court of chancery on Tueſday the 11th of June laſt paſt, 
in a cauſe here depending between Ralph Tattle, John Lee, Grace 
Harding, Tho. Rock, and Nath. Humphreys, exceptants, and John 
Bradſhaw, rector of the parith-church of St. Michael, Crooked- 
lane, London, and others, reſpondents. We have called all 


parties, viz. their counſel, before us, and upon confideration of the 


decree mentioned in the ſaid order, and hearing what was alleged 
on the other ſide, we find that by inguiſition taken before ſome 


of the commillioners for charitable uſes, in the abſence of the 


exceptants, it was feund that ſeveral houſes and lanus therein men- 
tioned were given by ſeveral perſons, ſome in the time of E. 3. 
ſcme in the time of Drieen Eliz. and fince, to ſeveral uſes within 
the faid pariſh, viz. ſome 10 the pair, ſome to the repair of the 
church,. and fume for preaching ſermens; and that fince the year 
1646, the rents and profits had been received by 13 ſeveral per- 
fons, and net employed to the afereſeid uſes; and the commiſſiggers 
thereupon cauſed a charge to be drawn up of theſe rents and profits, 
amouuting to 3847. 195. and becauje the exceptants did not diſ- 
charge themſelves of that ſum, they have decreed the exceptants and 
every of them, being 5 of the aforeſaid 13 perſons, 72 pay the ſaid 
3247/1. 10s. and to alter the feoffees; which decree we do con- 
reive to be all together erroneous, and ought to be reyerſed 
it, Becauſe the exceptants were by order of fome of the com- 
milſioners debarred from being heard before tobe jury, until after 
The inquilition was found. a2dly, For that it does , appear to 
us but that as much, or mere, has been yearly paid to aud for 
ſeveral charitable uſes directe by the donors, as tis required by 


their reſpective wills and gifts, though the tame has nt been 


mentioned to be paid out of the rents of te reſpediive houſes and 
iands by them given. 3dly, Becauſe we find that all the pariſh- 
rents and moneys, within the time mentioned in the {aid de- 
cree, have been by the exceptants, and the preceding and ſuc- 
ceeding churchwardens, paid and accounted for, and thoſe ac- 
counts audited and allowed according to the ancient uſage of 
that pariſhz and we conceive that the way uſed by the ex- 
ceptants, and other churchwardens of that pariſh, touching 
leaſing out the premiſes, receiving the rents, and accounting 
for the ſame, is fit to be continued. And for an expedient 


to prevent the fruſtrations of commiſſions upon the ſtatute for 
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499 Charitable Uſes, 


charitable uſes by the wWilfulneſs of any perſon, we conceive 
that it is requiſite bat the per/ans who are complained of for di- 
verting the charity, be heard before the jury, and have liberty t9 
anſwer for themſelves before the inquijition be found, and thereby 
they will have leſs (if any caute at all) to put in exceptions 
to decrees made againſt them; all which we humbly certify, 
and refer to your lordſhip. 
4. Sir Tho. Smith devited his lands in fee te ſuch charitable ufc; 
as the Lord Lumley and Sir Henry Henn fhculd appoint, &c. 
They appointed 51. to the poor of St. Mary in Cheſter, and the 
on miſſecners decreed that the churchwardens and overſeers of that 
pariſh might diſtrain for this 5 l. The queſtions were, whe- 
ther the commiſſioners could add a power ©: diſtreſs where 
there was none by the original giſt; and whether the comm/- 
feeners in Cbeſbire can bind the lands in Efſex with ſuch an addi- 
tonal clauſe; and adjudged in both points that they might. 
Raym- 209. Hill. 22 & 23 Car. 2. B. R. Harrifon v. Groſ- 
venor. . a 
But the re- 5. A decree by commiſſioners for charitable uſes, was confirmed 


porter ſays, by criginal bil. Chan. Cafes, 193. Hill. 22 & 23 Car. 2. The 


8 Poor of St. Dunitan's v. Beauchamp. 
Wha: nocd t 

of ſach 2 | 
diu? For when a decree is made by commiſioners, the court is to re unit into the peity-bug, and then 
to ſerve t e defendant with A writ of executiin, upon which tervice the detendant may file ® exceptions, 


and pray to ſtay proceedings till they a e heard, but if the defendants do not then except, but ſubmit to 

the cecree, it ſecms reaſonable they ould be concluded thereby, and not be admitted to exception: 
after. Ibid. 193, 194+ 

800 J. 

6. A decree being made by the commiſſioners of charitable 

uſes, exception was taken thereto, viz. that in the ſeveral pur- 

chaſes made. of the premiſes from the time of queen Elizabeth, t: 

the time the feveral lands of the 2 exceptants have been quietly en- 

yeyed, without any thing demanded for the uſe of the ſaid fehl, 

fave only 20 f. rent reſerved cut of the lands of one of them, pay- 

able yearly to fehn Gifford and his heirs; and 39s. rent payable 

yearly out of the lands of the ether ts the ſaid Gifford and his heirs, 

who granted the ſaid lands ts the anceſlirs of the exceptunts anns 

10 Fac. and which hath been paid, from time is time, for the uſe 

ef the ſaid [chozl, and never at any time demanded or paid to the 

faid Grfpord, or his heirs; which the exceptants do believe might 

proceed from ſuch agreement made between the Giffords, and Ihe 

Jeeffees of the ſaid ſchozl. Thereupon the court declared there 

was no cauſe to charge the exceptant's lands with the decree 

made by the ſaid commiſſioners, or with any exactions or im- 

poſitions of rent, or ſums of moncy whatſoever, and reverſed 

the decrce of the commiſſioners for charitable uſes; and de- 

creed that the lands of the exceptants ſhall be from hence- 

forth diſcharged of the ſame, and of all ſums whatſoever by the 


feoffees, other than the 20s, and the 308. aforcſaid. Fin. R. 


293, 294. Paſch. 29 Car. 2. Leas v. Morton. 
S. C. cited a : 
ls. Mich 7. A decree by commiſſieners for charitable uſes was excepted to 
73 Geo. 2. in Chancery, which after confirmed the other decree, but in ths 
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Charitable Tiſes, 


Interim A. the perſon decreed againſt, conveyed his lands to raiſe 
portions for his daughters, with power of revocation; this ſhall : 
' not. hinder execution for the money decreed, . but the lands aliened cf: of Cook 


fhall be ſequeſtred for the money, and a ſcire facias againſt A.'s heir, 
A. dying after the decree confirmed. 2 Chan. Cafes, 94. Paſch. 
4 Car. 2. Harding v. Edge. 

8. There lies % appeal to the houſe of lords from a decree on the 
ſtatute for charitable uſes; and lords commiſſioners ſeemed to be 
of opinion, that a decree on exceptions to a decree of commiſſioners 
for charitable uſes is ſinal by the act of parliament, and that there 
could be u re-hearing. 2 Vern. 118, pl. 116. Mich. 1689. 
Saul v. Wilſon. | 

9. If the lord of a manor ſhould erect a mill, and convey it 15 


truſtees, to the intent that the inhabitants might have the conventence of 


grinding there ; the inhabitants ſhall not be admitted to ſue here 
in the attorney-general's name; per Ld. Keeper. 2 Vern. 287. 
in pl. 355, Mich. 1700. | 


10. The teltator deviſed an annuity out of his lands ſor the 


maintenance of Watford-ſchool. Upon a bill in equity exhibited 
by the attorney-general in behalf of the charity, it was inſiſted, 
that all the tertenants of the lands charged, ſhould be made parties, 
but decreed that they ſhould not, becauſe every part of the land 1s 
chargeable, and the charity ought not to be put to this difficulty; 
but if the tertenants ſeek a contribution, they may make them 
parties to the information, or help themſelves by ſuch courſe as 
they think fit. 1 Salk. 163. pl. 2. in Canc. 1712. Attorney- 


General v. Shelly. 


11. Bill to eſtabliſh a will, and to perform ſeveral truſts, ſome 
of them relating to charitics ; the bill was brought by ſome of the 
truſtees againſt other truſtees, and feyeral ceſty que truſts. 

An objection was made for want of parties, for that there being 
ſeveral charities given by the will to priſons uncertain, not capable of 
ſuing or being ſued, and conſequently cannot be brought before 
the court, therefore the attorney-gencral on their behalf ought to 
have been made a defendant to take care of theſe charities; and 
if a decree ſhould be made in this cauſe, it would not be final, 


but the attorney-general might afterwards * bring an information 


on behalf of thoſe charities, and ſet aſide this decree, and there- 
tore he ought to be made a party. Per Parker C. I think in 
this caſe the attorney-general need not be made a defendant. It 
is true, where a bill is brought on behalf of ſuch a charity to 
eſtabliſh it, it muſt be in the name of the attorney-general ex 
neceſſitate rei, becauſe there are no certain perſons intitled to it 
who can ſue in their own names, but in this caſe there is no 
ſuch neceſſity; for ſome of the truſtees of the charity are made 
detendants, and there may be a decree to compel an execution of 
the truſts in the will relating to thoſe charities, and if there 
ſhould be any colluſion between the parties in relation to the 
charity, it is true, the attorney-general notwithſtanding a decree, 
may bring an information to eſtabliſh the charity and ſet aſide the 
decree, and I think he might do the fame thing though he were 
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ce:ded to made a defendant in caſe of colluſion between the parties; but he 

— oa ſeemed to admit, that «where an e/tate is deviſed to truſtees for charities 

over. ruled fo perſons certain, who are capable to ſue or be ſued, /iuch perſon; 

per Parker ought to be made defendents as «well as other ceſly's que truſt, A 2d 

: objection for want of parties was, that one of the truſtees avas 1: 

brought to hearing. But it was anſwered, that the truſtee who is 

not brought to hearing is named a defendant in the bill, but being be- 

yond ſea is nat ameſnable by the proceſs of the court, and therefore the 

Plaintiff may proceed awithout him, otherwiſe there would be a failure 

of juſtice; beſides, that very truſtee is one of the plaintifts in tlie 

croſs cauſe, and ſo is before the court, quod fuit conceſſum; per 

Parker C. MS. Rep. Trin. 5 Geo. in Canc. Monill v. 
Lawſon. s 

12. Urged, that in caſe of a charity, where the m/? ¶peredy and 

leaſt expenſrve method ought to be purſued, iſſue ought not to be 

directed, but the court ought to decree upon the proofs. Mö. 

tab. March 25, 1721. Biſhop of Rocheſter v. Attorney-general, 


For more of Charitable Uſes in general, ſee Mortmain (A. 2 
Pl. 11. the ſtat. of g Geo. 2. cap. 36. and other proper titles. 


Chauntery, 


Fo. 37. (A) FÞy whom it may be made. 


eg DLT. A Man may make a chauntery by licence the king, with- 
lolved by out the ordinary, for the ordinary hath nothing to do witi 
Katutes of the making thereof. 9 H. 6. 16.) | 

H. 8. & E. 6. | 


[ 502 ] (B) In what Place. 


As ws Li. II may be founded in a cathedral church ; and alſo in ary 


—— other church. 9 H. 6. 17. 


Repert 329+ f. 6. 331. ſ. 8. &c, cap. 29. 


CEE 


Chimin Common. 


(A) Chimin Common. What ſhall be ſaid a Com- 


Fol. 6 
mon Highway. 5 

[I. IF there be a common highway for all the king's ſubjects, Cro. C. 
| and it hath been zſed time out of mind, when the way has 3 Ple 3. 
been foundrous, fer the king's ſubjects to go by outlets upon the lands next © 
adioining, the way lying in the open field not inclaſed; theſe outlets 
are part of the way ; for the king's ſubjects ought to have a good 
paſſage, and the good paſſage is the way, and not only the beaten 
track; for if the lands adjoining be ſowed with corn, the king's 
ſubjects (the way being foundrous) may go upon the corn. Trin. 
10 Car. B. R. per curiam, upon a trial at bar upon an informa- 
tion againſt Six EDWARD DUNCOMB. ] | 

2. If there be @ water, which is a highway, which water by Fitz, Barre, 
the increaſe or force thereof changes its courſe upon the ground of ano- 8 
ther, yet he hath a highway alſo over there where the water is, as 
he had before in the ancient courſe ; ſo that the lord of the foil can- 


not diſturb this courſe made de novo. 22 Aſſ. 93. ſaid to be ad- 


judged in the cire of Nottingham.) 1 

3. A way leading to any market town, and common for all travel- 
lers, and communicating with any great road, is an highway; but if 
it lead only to a church, or to an houſe or village, or to fields, it is a 
private way; per Hale Ch. J. but it is a matter of fact, and depends 
much on common reputation. Vent. 189. Hill. 23 & 24 Car. 2. 
B. R. Auſtin's caſe. | 


4. Highway is the genus of all public ways, as well cart, horſe, 1 Salk. 359. 


dt 4 if pl. $. the 
and foot-way, and yet indictment lies for any one of theſe ways, if 2 


they are cammen to all the queen's ſubjets, if they have occaſion to paſs Snthill, 


there, viz. if it be a foot-way common to all, or horſe and prime- S. C. but 


way; but theſe are not alte vie regie ; for that it is the great high- ot 5+ F. 


way, common to cart, horſe, and fœt, that pleaſe to uſe it; per Holt 
Ch. J. 6 Mod. 255. Mich. 3 Ann. B. R. The Queen v. Saintiff. 
5. If a vill be erected, and a way laid out to it, if there be no 


other way but that to the vill, not material quo anims it was laid 


out, it thall be deemed a publick 2vay. No one living in a hundred [ 503 } 
ſhall be allowed an evidence for any matter in favour of that 
hundred, though ſo poor as upon that account to be excuſed from 

the payment of taxes, becauſe, though poor at preſent, he may be- 

come rich; per Parker Ch. J. 10 Mod. 150. Hill. 11 Ann. B. R. 

The Queen and Inhabitants of Hornſey. 


Qq3 | 6. Communis 
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; ed that 
though he 
had mace a 
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good at his 
own charge 
for horſe- 
man, vert 
carts and 
Coaches 


Chimin Common, 


6. Communis flrata and via regia are ſynonimus expreſſions, and 
ſignify the ſame thing, as the word (ſtrata) is now uſed; per 
Parker Ch. J. 10 Mod. 382. Hill. 3 Geo. 1. B. R. The King v. 
Hammond. 

7. A navigable river is eſteemed an highway; per Parker Ch.]. 


in delivering the opinion of the court. 10 Mod. 382. Hill. 
3 Geo. 1. B. R. in caſe of the King v. Hammond, cites Fitzh. 
279. tit. Challenge. | | 


(B) Who ought to repair it. 


[1. 1 there be a common highway, which time out of mind 

hath been ½d 10 be repaired by the comtry, and after 7 . 
that hath lands not iuclaſed, next adjoining te the higher y of beth fades 
of the way for his ſingular profit, incle/es his lands of bath fides the 
way by hedge ar:d dite, he by this thenceforth hath taken upon him- 
ſelf the reparation of the highway, and hath freed the country 
from the reparation thereof; to that he himſelf at all times after, 
where there ſhall be need, ought to repair it. Trin. 10 Car. 
B. R. in an information againſt SIR Epward DUNcOMRE, reſolu- 
ed per curiam upon evidence at the bar upon ſuch an information; 
and it is not ſufſicient for him to make the way as good as it was 


_ at the time of the incloſure, but he ought to make it a perfect 
= meet good way, without having any reſpect to the way as it was at the 
for the time of the incloſure; and then it was ſaid that it was ſo reſoly- 
_. ed by all the judges 6 Jac. and 19 Jac. For when the way lay in 
could ga the open fields not incloſed, the king's ſubjects, when the way 
beſides de was bad or foundrous, uſed to go for their better paſſage over the 
Ins _ fields adjoining, out of the common track of the way, which 
being hberty is taken away by the incloſure.] . 

chargeable | 2 RES | | 


to the repairs now, by reaſon of this incloſure, whereas the pariſh was chargeable before for 
the reparations, Noy ſaid it was fo refoivet in the 6 & 19 Jac. upon conference with all the juſtices of 
England, Which Richardſon. Ch. J. ati med. Sid. 464. pl. 8. Trin. 22 Car. 2. B. R. cites 
S. C. in the caſe of the King v. Sir Nich. Staughton; and there the chief juſtice ſaid, and it was not 
denied, that if a man incloſes land of one (ide which.was anciently incloſed of the other ſide, he that 
makes ſuch new incloſure ſhall repair all the way; but if there had been no ancient incloſure of the 
ether fe, then he ſhould repair but one half cf the way; but if he makes a new incloſure on both fid-s 
of the way, there he ſhall repair the whole way. And if one incroaches upon the highway, he 
chargeable to repair the ſ2jd way { long as the incroachment continues; but as ſoon as he leaves the in- 
craachment open to the way again, ſo that the incroachment ceaſes, he ſhall be diſcharged from re- 
pairing the ſaid way for the future. But if one is bound to repair a highway ratione tenure of any 
lands, though be leaves them open to the way, vet he is always bound to repair the way; per Kelynge 
Ch. J. 2 Saunt. 160, 161. in S. C,——Þy Roll Ch. J. Sty. 364. Hill. 1652. ail highways or 
common right are to be repaired by tte inhabitants of that pariſh in which the way lies; but if any 
particular perſon will incloſe any part of 2 way or waſte adjoining, he thereby takes upon himſelf to re- 
pair that wich he has ſo incloſed. —— Mar. 26. pl. 62. Tin. 15 Car. B. R. S. P. accordingly per 
cur. in cafe of the King v. the Inhabitants of Shoreditch. 13 Rep. 33. Paſch. 7 Jac. Anon. 
ſays, that of common right all the country ought to repair it, becauſe they have their caſe and paſſage 
by it; but yet ſome may be particulatiy bound to repair it. The inhabitants of every pariſh of 
common right ought to repair the lighways, and therefore if particular perſons are made chargeable to 
repair the ſaid ways by a ſtatute lately made, and they become inſolvent, the juſtices of peace may put 
that charge upon the reſt of the inhabitants; per Hclt Ch. J. Ld. Raym. Rep. 725. Mich. 10W. 3. 
B. R. Anon. ——2 4. Raym. Rep. 1170. Trin. 4 Ann. Holt Ch. J. cited Duncomb's caſe ſuprae 
Keb. 94. pl. * 6c. S. C. cited per cur. as reſolved that it is not ſufficient that ſuch new way 
15 better then ever the former was, but he muſt Keep it in ſufficient :epair for the king's people to paſs. 


044 C2. An 
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[2. An owner of land, who is no cccuſpier theresf, cannot be 
charged to repair a common way, but only the occupier. Hill. 
11 Car. B. R. in one FosTeR's casr, per curiam, upon a motion 
for a prohibition to the marches of Wales, upon an information 
there preferred in ſuch caſe againſt the owner. ] 
1 3. It was held in B. R. that he who has /and next adjoining to the 
Z ting's highway, is bound to cleanſe the dykes without any preſcription. | 
5 Br. Nuſance, pl. 28. cites 8 H. 7. 5. | 
4. Centra of him who has land which is not adjoining, but other 
land is between him and the way, he is not fo bound znlz/7 it be by 
= preſcription. Ibid. 
1 5. And, per Keble, a man is not bound to His trees which in- 
cuniber the away, therefore it ſeems that another may do it, and the 
ſoil and franktenement of the away is to the ts whom it adjoins ; but 
he who has /and adjoining ts a bridge, is not bound to do it, unleſs | G 
; it be by preſcription. Ibid, | 
Y 6. A hamlet within a pariſh cannot be charged of common right a 
5 to repair a highway, except it be by preſcription, or ſome other 


ſpecial reaſon, but a vill may be; per Roll Ch. J. Sti. 163. | 
Mich. 1649. B. R. "The Inhabitants of Mile-end in the Parith of | 
Stepney. | Et, | 

7. If a man has 8 plough-lands, he ought to find 8 carts for 6 

1 days although his land be paſture. Raym. 186. Paſch. 22 Car. 2. 

3 B. R. Frere's caſe. He had 1700 acres of meadow. 

= 8. Every * pariſh of common right ought to repair the high- eee 

FE; ways, and #5 agreement with any perton whatioever can tate off this on * 

2 charge which the law lays upon them. Nota. Vent. go. Trin. merrer to fix 


of - Car. 2. B. R. Anon. 7h : : it Upon 
others ; per 


E Hale Ch, J. Vent. 183. Hill. 23 & 24 Car. 2. B. R. in Auſtin's caſe.—(But the reporter adds 2 
29 quere, why not the. county ? as in che caſe of common bridges, and cites 2 Init. 701.) 
: Unlefs a J particular perſon be oblige i by preſcription or cuſtom, but private ways ate to be repaired 
4 by the village or hamlet, or ſometimes by 4 particular perlon. 1 Vent. 189. Per Hale Ch. J. in 
=_ Auſtin's caſe. | 


+ Mar. 26. pl. 62. Trin. 15 Car. R. R. The King v. the Inhabitants of Shoreditch, 


f 


9. An information was brought againſt the defendant for not 


repairing of a highway, ratione tenuræ, between Stratford and 4 
Bow. It was tried at the bar by an Eſtex jury. The evidence for | 


the king was that Mawd the empreſs gave certain lands to the abb 1 
ef Barking to repair this way, that the abbeſ, &Cc. ſold thoſe lands to | 
the abbot of Stratford, who, by the conſent of his convent, charged all 5 
his lands for the repair of the way ; and thus it ſtood till the diſſo- | 
lution, &c. Then all the lands of the abbot of Stratford, being veſted | 
in the crown, were granted to $ir Peter Mewtis, who held them | 
charged for repairing the way, and from him, by ſeveral meſue con- | 
vepances they came to the defendants. This was proved by ſeveral | 
witneſſes living in other pariſhes, none being admitted to give evi- 1 
dence who lived in either of the ſaid pariſhes of Stratford or Bow. | 
But it was ſaid, for the defendants, that no lands ſhall be charge- 

able for the repairing this highway, ratione tenurz, but ſuch 

which were originally given for that purpoſe, and fo the defend- 

ants could not be guilty, unleſs it was proved that they had ſome 


Qq 4 ot 
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ol thoſe lands in poſſeſſion which were given by the empreſs to the 
abbeſs of Barking, and that no other lands formerly belonging to 
the abbot of Stratford were liable, but ſuch wiich he bought of 
the ſaid abbeſs. The court was of opinion, that upon this evi— 
dence all the lands of the abbit were liable to repair this way, and di- 
Eos J rected the jury accordingly, who found for the plaintiffs. 4 Mod. 


48. Mich. 3 W. & M. B. R. The King and Queen v. Bucke- 


ridge & al. 
10. Per tiolt Ch. J. The inhabitants of every pariſh, of com- 


mon. right, ought to repair the highways; and therefore if par- 


ticular perſons are made chargeable to repair the ſaid ways by a ſta- 


tute lately made, and they become inſalvcut, the juſtices of peace 
may put that charge upon the reſt of the inhabitants. Ld. Raym, 
Rep. 725. Mich. 10 W. 3. B. R. Anon. | 

11. Every pariſh of common right ought to repair their high- 
way; but by preſerlion one pariſh may be beund to repair the way 
in another parijh ; per Holt Ch. J. 12 Mod. 409. Trin. 12 W. 3. 

12. Though the 4rd of a manor who is bound to repair a 
bridge or highway rati-ne tenure, may, upon ſeveral alienaticns of 
ſeveral parcels, agree to diſcharge theſe that purchaſe of him of ſuch 
repairs, yet Hat qwill not alter the remedy for the publict, but will 
only bind the lord and thoſe tit claim under him; and no act 
of the propri-tor will apportion the charge, whereby the remedy 
for the puvick benefit ſhould be made more difficult. Salk, 
358. Patch. 3 Ann. The Queen v. the Dutcheſs of Buccleugh 
= AS | = I 

13. Aud though a manor ſubject to ſuch charge comes into the 


hands f the crraun, yet the duty continues upon it; and any perſon 


claiming afterwards under the crown, the whole manor, or any 
part of it, ſhall be liable to an indictment or information for want 
of due repairs. 1 Salk. 358. S. C. | 


(C) Privileged from Duty. Who. 


2 Lev. 139. 1. P Lergymen are liable to the repairs of the highways, and 
4 judgment accordingly. Vent. 273. Trin. 26 Car. 2. 


2djudzed.D B. R. Dr. Webb v. Batchillor. 


Freem. Rep. : 
296. pl. 514. S. C. the court held that they are chargeable to all publick charges. Ibid. 488. 


pl. 667. S. C. adjudged ; and Hale Ch. J. faid, they would not allow the diſpute of fo long a ſettled 
point; for in Sir Nicholas Hide's time, it was zeſolved that the clergy are liable thereto, 


The ling“! 2. An exemption by the king's letters patents made before the 2 U 
* f 3 Ph. & M. cap. 8. are not ſufficient to exempt lands chargeable 


are not ex- to ſend men for the repairing highways, from the charge of re- 
empted from pairing them, which lands by the ſaid ſtatute of Ph. & M. and 


— > a other ſubſequent ſtatutes are chargeable to ſend men for that pur- 
ways; ad. Poſe; and judgment was given accordingly. 3 Mod. 96. Hill. 
judged. 1 Jac. 2. B. R. Bret v. Whitchcot, CE 

1 19. ; 


IA. 1 & 2 Jace B. R. Brent v. Whitchcock, S. C. 
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(D) Offences in Highways puniſhed. How. 


I. N O lord can puniſh purpręſture upon a highway, unleſs he 
be /ord of beth fides, Kelw. 141. a. pl. 11. ſays it was 
ſo ſaid in that plea, and affirmed by Shard. Caſes in Itin. in 


time of E. 3. 


2. If any particular perſon after the nuſance made, has more [ 506 J 
particular damage than any other: in ſuch caſe, and becauſe of Per Vaugh, 
this particular injury, he ſhall have particular action upon the . 


caſe. FT J cites 27 H. 8. 27. a. e 
| Fitzh. J. 
Br. Actions ſur le Caſe, pl. 6. cites S. C. A: if be ard his horſe fall i into it, whereby he receives 
hurt and loſs. Co. Litt, 56. a. ſays, that it was fo reſolved in B. R. and inthe margin cites 27 H. 8. 
27. And in the caſe of Fineur v. Hovenden, Cro. E. 664. Paſch. 41 Eliz. Coke actorney-ge- 
neral cited the S. P. adjudged in the ſame year of 27 H 8. Bendlows v. Kemp. 

Br. Action ſur le Cale, pl. 93. cites 5 E. 4. 3. that he ſhall not have action againſt him who ought 
to repair it; for that is the people, but it ſhall be reformed by preſentment. So | by Baldwin Ch. 
J. If a man ſtops the king's highway, fo that a may cannot paſs from bis houle to his cliſe, he ſhall not 

ave action on the caſe, out he ihall be puniſhed by the leet. Ibid. pl, 6. cites 27 H. 3. 26, 2 27s 


Caſe hes not for hindering a man's paſſuve in a common high- 3 Mod. 289. 
3• 8 Paſſas 8 Pain v. Pa- 


way, becauſe he has no more damage than others of the king's nick. 8. C. 
ſubjects; but it muſt be by indictment. Comb, 180. Trin. adjudged for 
3&4W.&M. in B. R. Pain v. Partridge. the defend- 


ant. 
Show. 243. S. C. Mich. 2 W. & NM. adj ornatur. 


1 Salk, 12. pl. 1. S. C. held accordingly. 
Ibid. 255. S. C. adjudged for the deſendant. 


4. IndiFment againſt 2 defendants who were over/eers of the 
highway, for not repairing, or cauling to be repaired, the highways, 
and quaſhed ; becauſe an indictment for not repairing, muft al- 
av be againſ? the pariſh, the overſeers not being bound to repair 
the ways, but only to give notice to the pariſh to come and repair 


them. 12 Mod. 198. Trin. 10 W. 3. The n v. Dixon & 
Hollis. 


(E) Proceedings, Pleadings, and Judgment. 


wht” 


: g | 4 ME tion was diſ- 
do in Blackacre. in D. ratione teu , W ithout ſaying tenuræ allowed, and 


fue. And by the opinion of the court it was naught z for ano- it was ſaid, 
that the pre. 


ther may have the land. Noy, 93. Anon. cites 5 . 3. eren 
generally ſo. Vent. 331. Trin. 30 Car. 2. B. R. The King v. Sir Tho. Fanſhaw. 


7. INdictment was ſor not repairing a way which he ought to This excep- 


2. If a man is bound to repair a way valione tenure talis terre, But where a 


in a preſentment or in a plea, he need not allege title of prefer ition, 3 =Y 


becauſe a preſcription is implied i in the eſtate of inheritance in the pair ſuch 
land. Kelw. 52. pl. 4. Trin. 19 H. 7. Anon. way ratione 


refide rt if 
there he muſt of neceſſity allege a preſcription, 2 this diverſity was admitted good; per tot. . cure 
Kelw. 52, ut ſup. 
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3. G. 
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3. G. was indicted 1or fopping the highway, and the indictment 


was net laid to be contra pacem, And Cook ſaid, that for a miſ. 
feaſance it ought to be contra pacem; but for a non-fcaſa nce of 
2 thing, it was otherwiſe; and the indictment was ſor /i Ng up 
a gate in Ojierly part,; and exception alfo was taken to the in- 
dictment for want of addition; for vidua was no addilion of the 
Lady Crofoam ; Rand alſo vi et armis was left out Of the indictment ; 
and for theſe cauſes ſhe was diſcharged, and the indi ment 


quaſhed. Godb. 59. pl. 71. Mich. 28 & 29 Eliz. B. R. oy 


' Greſham's cate, | 


1 
Ty 
0 
—1 
Ld 


Rl. Rep. 
S. C. by 
mama of 
Nerting- 


bam. cole, 


4. An indictment was of a nuſance to 2 V ν, whereas 15 


ought to be to the queen's or king's highway, Ir to the highway, 
— 4 


and therefore it was quaſhed. Cro. E. 63. pl. 8. Mich. 29 & 
“BB. R. . caſe. | 

5. The defendant was preſented in a leet, for that he had di- 
verted the queen's highway within the leet, to the nuſance of the 
queen's s ſubjects. The court agreed that the preſentment is void, 
becauſe a highway cannot be diverted as a courſe of water m ay 
be, but may be aber ited or ſtopped ;. but a way is not- diver ted 
when it is ſtopt, and 1 way made in ano ther place. And, 
234- pl. 25 1. I 2 Eliz. Acmondeſha im v. Cornwallis. 

6. K. was ind _ for Popping yore viam valde neciſſariam 
for all the bing's fo bjefts there poſing ; -——4/ bing was taken be- 
cauſe it wanted the word regiam, 11 ſaid that the word (neceſ- 
fariam) does not imply any {ſuch} matter; for a foot-way is ne- 
ceſſary. Beſides, the party had no additicm; and for theſe rea- 


ſons he was diſcharged. 4 Le. 121. pl. 243. Trin. 32 Eliz. 


B. R. Kcenc's cafe. 

7. Two were indicted for incraachiug upon the highway, and the 
indictment was et wnum tenementum ibidem ereftaverunt, where it 
ſhould be erexerunt, for there is no ſuch Latin word as erectave- 
runt; and it was not anglice, did erect, which had been good, 
and for this cauſe it was diſcharged. Cro. E. 231. Paſch. 33 
Eliz. B. R. Chambers & Johns. 
Chambers & Johns. 

8. Indictment for not repairing a bridge; was debent & fler, 
reparare poritems &c. It was moved that the indictment was in- 
ſutficient, becauſe it is nt gee that the br idge Was over a Water, 
and net ncedful that it be cmiended. Secondly, it did not appear in 
the md bent that the ſaid bridge was ruincus and decayed. 
Thirdly, the indictment i is, that the defendants debent & ſolent 
reparare pontem, and it is not ſhewed that their charge of re- 
pairing of the ſame is ratione tenuræ, and cites 21 E. 4. 38. 
v-herc it is ſaid that a preſcription cannot be, that a common per- 
{fon ought to repair A bridge, unleſs it be ſaid to he ratione te- 
ure, but it is otherwiſe in caſe of a corporation; and the in- 
dictment was quaſhed. Godb. 346, 247. pl. 441. Trin. 21 
fac. B. R. Bridges and Nichols's cafe. * 

9. Exceptions were taken to an indictment for not repairing 
an highway. Firit, becauſe he did not fbexo av e e 
ſed non allocatur, Secondly, becauſe it did not ſhew the day nr 
gear of the oFence, and held not material becauſe it appears that it It 
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Chimin Common, 

was before the indictment, that he did not attend with a cart ſuch 
a day appointed by the ſuperviſors. "Thirdly, the ſtatute * 1 & 2 
M. cap. 3. is highway leading to a market toaun; & non allocatur; 
becauſe every highway leads from town to town, and cites 6 E. 
3. 33. Fourthly, it is alleged that T. B. habens tantum terre 
committed the offence, and the words of the ſtatute are occupy, Wc. 
ſo that a man is not chargeable if he does not occupy his land, 
though it be his frank-tenement. But it was agreed that if a man 


ſuffers his land 10 lie Freſh, it ſhall not excuſe him. But the judges 
doubted of the 4th exception, and commanded the defendant to 


procure a certificate of his conformity, hefore they would quaſh the 
indictment. Palm. 389. Mich. 21 Jac. B. R. Tho. Bole's caſe. 
10. H. was indicted for fopping the kings's highaay in Kenſing= 
ten, but does not allege any buitalls of the king, viz. leading 
from ſuch a village to ſuch a village, &c. And by Jones J. it 
needs not, becauſe the nuſance 1s in the king's highway, which 
is intended to go through all the realm, but otherwiſe it ſhould 


have been of another common way, to which Dodderidge and 


| Whitlock agreed. Noy, 90. Mich. 2 Car. B. R. Halſell's caſe. 


$97 
alias Tho. 
Bale's caſe, - 
* It ſeems 
it ſhould be 
the 2 3 
P. M. 
cap. 8. 


So in an in- 
dictment tor 
not repairing 
a high- 
way, the 
court con- 
ceived, that 
the omitting 
the terminus 
a ug is not 


material, but the iti g the wird (communis) is ill; but the court left them to a writ of error, and 


judgment f pro rege. 
habitants» 


2 Keb. 728. pl. 8. Hill, 22 & 23 Car, 2. B. R. The King v. Glaſton In- 


The indictment did not ſet forth, from wwhat place to ⁊bbat place the highway led in which the nu- 


ſance was ſald to be committed. 
nus ad quem, and the indictment held good. 
Hammond. Ibid. Arg. ſays, that a highway is infinite, and Cites 10 W. z. 
Thompſon. | 


11. L. was indicted for nt repairing of an highway ; the in- 
dictment above was quathed, becauſe it is ut fhewwed of what 
Place the defendant was an inhabitant, Noy, 87. Mich. 2 Car. B. R. 
Lucye's cafe. 

12. H. was indicted for nt paving the king's highways in the 
county of M. in St. John's-ftreet, ante tenementa ſua, but becauſe 
the indictment did nt ſet forth how he became chargeable to the ſame, 
nor that he debe lt there, nor that he had any tenement there, be- 
hides, if he had, yet it might be that his leſſee dwelt in the houſe, 
and ſo the leſſee ought to have amended the highway; and for 
theſe uncertainties the indictment was quaſhed. Godb. 400. 
pl. 481. Paſch. 3 Car. B. R. Serjeant Hoſkins's caſe. 

13. In an indictment for not repairing a way which he ought 
ratiane tenure of certain lands in Aſhton, and does net ſay ratione le- 
nuræ ſuæ, and if another.has the land, it is no reaſon to indict 


him; and of this opinion was the court. Lat. 206. Trin. 3 Car. 


Anon. 


ingly. Vent. 337. Trin. 30 Car. 2. B. R. 5 1 
non allocatur; for the precedents generally are ratione tenure, without ſaying (ſuz.) 


14. Upon a preſentment againſt T. B. for erecting a brick wall, 
and thereby ſiraitening the highway, Mr. Attorney ſaid, that it 
could not be arrented, unleſs there was an inquiry per miniſtros 

it is a 
nuſance 


forreſtæ, fi ſit competens paſſagium; for if it be not, 


It was anſwered, that a highway has no terminus a quo, nor termi- 
10 Mod. 383. Hill. 3 Geo. 1. B. R. The King v. 
The King v. 


11 598]. 


Noy, 95. 
S. P. ac- 
cordingly, 
and ſeems to 
be S. C. and 
cites 5 H. 7. 
3. accord- 


The King v. Fanſhaw, S. P. & S. C. cited, ſed 


„ bans 
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- 


- nufance in which the ſubjeQ is fo far intereſted, that the king 


cannot diſpenſc with it. Jo. 277. 8 Car. in Itincre Windſor, 
Browne's caſe. -. S 1 
15. Information for ping a highway; it was ſaid there was 
a common highway tor horſe, toot, and carriages, in ſuch a 
line, leading to divers market towns, and the defendant with 
hedges ard ditches fropped it. The defendants confeſs the high. 
way, but /ay it vas feu and frowned with water and dirt that 
paſſengers could nit pats, and thet for eaje of the paſſengers, J. S. 
8. 
for the people, aud before the laying out of it a writ of ad quod 
damnum iſſued, 19 inquire whether it were to the damage of, &c. 
if the king ihould grant ſuch licence to the defendants; and 
an ingquijition was token, that it avas not ts the damage, & c. It 
was moved that this plea was ill, both for matter and form, 
becauſe it did not appear by what authority ]. 5. did it; for 
it is but at his pleaſure, and he may ſtop it when he will, 
and by that laying out the ſubjects have not ſuch intereſt 
therein as they may juſtify their going there; nor is it ſuch a 
way as inhabitants are bound to watch, or to make amends if a 
robbery be done there; nor is any one bound to repair it; and 
the pleading of the ad quod damnum, and the inquiſition upon it, 
are to no purpoſe when he does , plead, that he obtained the Ling's 
licence; and judgment accordingly. Cro. C. 266. pl. 16. Trin. 
8 Car. B. R. The King v. Ward. 8 
16. In an information again the inhabitants of S. for not re- 
pairing the highway, and the iſſue was, whether they ovght to 
repair it or no? Some of the inhabitants avould have been qwitneſſes 
to prove that ſome particular perſons, inhabitants, lying upon the high- 
eoay, had uſd, time out of mind, to repair it, but were not permit- 
ted by the court, becauſe they were defendants in the information, 
wicrefore the jury found that the inhabitants ought to repair the 
way. Mar. 26, 27. pl. 62. Trin. 15 Car. B. R. The King v. 
the Inhabitants of Shoreditch. | 
17. Indictment for not repairing a highway was quaſked, for 
that it ſet forth, that the defendant ought to repatr it, by reaſun of bi 


feized of a cleſe adjoining to it, laid out another ⁊uay more commodious 


tene ments, when it ſhould have been, that he, and all thoſe awh'/e 
ale he has in the tenemeiits, uſed to repair; or, that by ran of 
the tenure of his tenements he ougnt to repair. Sty. 400. Hill, 


a4 


1652. B. R. Anon. 
18, The defendants were indicted for not repairing a highway, 
aud a verdid found againit them. The court was moved that a 
good fine may be ſet upon them, becauſe the way 1s not yet amend 
ed, and a travelicr that paſſed that way has le his horſe fince the trial, 
the way being / bad that the horſe broke his leg. The other ſide 
moved to retpite the fine, becauſe there was a. conteſt between 
this pariſh and another, which of them ought of right to repair 
the way, and in regard this pariſh is very poor; beſides, thc 
way cannot be amended until the ſummer, and then it ſhall be 
done; but Roll Ch. J. ordered a diſtringas to levy a fine of 29 r 
of 
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of the pariſhioners for not repairing it. Sty. 366. Hill. 1652. 
B. R. Stoneham's Inhabitants caſe. | | 

19. In an information for not repairing a vay in B. from A. 10 
D. in the pariſh of C. "The defendant pleaded, that the faid way 
in the pariſh of C. is in the pariſh of B. and that the inhabitants of B. 
ought to repair it; whereupon it was demurred, and the court con- 
ceived the plea repugnant, and ordered the defendants to repair 
by conſent, and that if the others ought to repair part, they ſhall 
refund ſo much as {hal! be after found due on the trial, other- 
wiſe the court would have given judgment. 1 Keb. 277. Paſch. 
14 Car. 2. B. R. The King v. Yarenton Inhabitants (in Oxford- 
ſhure). | | 


given, though upon an ill iſſue. 


It was inſiſted, that no judgment could be given, 
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Sid. 140. pl, 
14. Paſch. 
ESCar.2. . 
h. the S. C. 
the informa- 
tion ought 
not to be 
quaſhed till 
it be found 
who ought. 
to repair it; 
and then 
Judgment 
ſhall be 

it not being 


found who ought to repair; but per cur. the judgment ſhaii be, that the defendants go quit, and 


that the other vills, between whom the iſſue was, ſhould repair. | 


20. Upon an information for not repairing a highway, the iſſue 
was, quod non reparare debent ; but though it was an d ue, yet 
the court would ut quaſh it till tried, ts the intent to know who 
ourht to repair it. And afterwards it was found nn debent repa- 
rare, but find not certainly wh9 ought to repair it. In this caſe no 
judgment ſhall be given, otherwiſe if they had found who ought 
to repair; for then judgment ſhould be given, though the iſſue be 
ill, as the court held clearly; and they were of opinion, that the 
defendants ſhould go quit, and that the other vill, who directed this 
iſſue, and who of right ought to repair, ſhould repair. 1 Sid. 140. 
Paſch. 15 Car. 2. B. R. The King v. Yarnton Inhabitants in 
Oxfordſhire. | | 


Sid. 140, ibid. reports, that Twiſden J. ſaid, tliat he was counſel in a like cafe for the 


berwell. f 


21. The inhabitants of 5, were indicted for digning in the Higl- 
way, but did net fay in avhat town, pariſh, ei village the place was, 
and therefore they moved to quaſh it; but the court denied, unleſs 
there was a certificate of amendment. 2 Keb. 22 1. pl. 68. Paich. 
19 Car. 2. B. R. The King v. Shelderton Inhabitants. 

22. Information againſt one for ſtopping of the highway, the 
word was eb/Zupabat ; it was proved in evidence, that he plowed it 
up, and reſolved it did well maintain the information. Vent. 4. 
Hill. 20 & 21 Car. 2. B. R. Grieſley's caſe. 

23. S. was convicted for nt repairing a highway, viz. that he, 
and all thoſe whoſe eſtate he has, ought to repair the ſaid way reti:ne 
tenure ; and it was adjudyed ill, becauſe it is by way of preſcription, 
where it ought to be by way of cuſtom. 1 Sid. 404. Trin. 22 Car. 2. 
B. R. The King v. Sir Nich. Staughton. 


ought to repair ratiane tenure of certain lands, parcel of the [iid pie of ſand (mentioned 


Stoke-common, by the ſaid S. out of the ſaid commen bighway, incliſed and incroached, and * 
The defendant picaded, that the inhabitants cught 


out of mind, had been part of the ſaid highway. 


3 Saik. 392. pl. 1. S. C. 


The iſſue 
being by 4 


Foecia! 
ſpectral agreee 


ment, the 
Curt con- 
ceived the 
verdict well 
envugh, 
though it bs 
not found 
ho ought 
to repair, 
and judg- 
ment for the 
de fendant. 
1 Keb. 51. 


S. C. — 


vil of Cam 
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This cate 
WAS upon 2 
preientment 
dy a juliice 
O pH ON 
his own 
. and 
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before) ca A 
which, time 


to repair the ſaid highway and trawerjed, abſque hoc that he ght to repair the ſaid way raters te- 

Tire, & Cc. and upon demurrer it was held, that the ratione tenutæ was ill, ang that It ought to have 

been ratione coarFationis of the ſaid way, and that defendant did well in traverfing the :atiune tenuræ, 

and could not do otherw:ſe; and adjudged for the defendant. 2 Saund. 160. Ihe Ning ve Stougn- 
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Bu: ſee tit. 
Indictment 
(31) pl. 18. 
contra. | 


3 Keb. 28. 
pl. 50. The 


King v. 


Thrower, 


8. C. and it 


being not 
Laid pro in- 
Babitantibus 
parochie, 
but pro om - 
nibus ſubdi- 
tis domini 
regis, the 
court would 
not quaſu it 
without 
plea! ng .— 
Indictaient 
ſor ſtopping 
a way to the 
church, did 


Thimin Common, 
24. In an indictment for not repairing guandam a/tam viam, the 
word { communem ) was omitted, and therefore held ill; but the 
omitting the terminus a quo was, conceived not material. 2 Keh, 
728. pl. 8. Hill. 22 & 23 Car. 2. B. R. The King v. the Inha- 
bitants of Glaiton. | | 
25. In an indictment for erefing pas and rails, in a high- 
way, it was held neceitary to prove that the party indicted ſet them up: 
for a continuance of them, or nt ſuffering them to be removed, 
would not ferve. 1 Vent. 183. Hill. 23 & 24 Car. 2. B. R. 
Auſtin's caſc. | | 
26. An indictment was for //7pping a common æuay to the church of 
IWhithy. It was objected that an indictment would not lie for a 
nuſance in a church- path; but ſuit might be in the eccleſiaſtical 
court; beſides the damage is private, and concerns only the pariſhion- 
ers ; and where there is a foot-way to a common, every commoner 
may bring his action if it be ſtopped ; but in ſuch caſe there can 
be no indictment. Hale Ch. J. faid that if this were alleged to 
be a common fort-way to the church for the pariſhizners, the indict- 
ment would not be good; for then the nuſance would extend no 


further than the parithioners, for which they have their particular 


futts; but for aught appears this is a common foot-way, and the 
church is only the terininus ad quem, ard it may lead further, the church 


being expreſſed only to aſcertain it, and it ir ſaid ad commune nocu- 


mentum, wherefore the rule was that he ſhould plead to it. 1 Vent. 
208. Paſch. 24 Car. 2. Thrower's caſe. 


ret lay it to be communis via, yet per Cur. it is good enough; and per Jones J. it is good enough, 
though there wants vi Sari, becauſe he who is ſuppoſed to ſtop the way is croner of the lara. 


Poph. 206. 


Cro. C. 534. 
Leyton's 
2 
Show. 60. 
pl. 46. 
Paſch. 31 
Car. 2. 


Iich. 2 Car. B. R. Hebborn's caſe. 


27. The courſe of B. R. upon an indictment for ſtopping a 
way, is that the offender is admitted to a fine upon his ſubmiſſion 
before verdict, if there be a cerliſficate that the way 1s repaired 
but if the party be convicted by verdict, ſuch certificate will not 
ferve, but the party ought to cauſe a coat to iſſue out 79 be 


B. R. Anon. fherrf, who ought to return that the way is repaired, becauſe the 


S. P. 


12 Mod. 


112. pl. 10. 


Anon. 5. P. 
and ſeems to 
de 8. C. 
3 Keb. 301. 
pl. 36. The 
King v. St. 
Andrew's 


verdict, which is a record, ought to be anſwered with matter of 
record, Raym. 215. Paſch.. 24 Car. 2. B. R. Houghton's 
caſe. Lo, | | 
28. If a pariſh, Sc. be indicted for not repairing a highway 
within their precinct, they cannat plead not guilty, and give in evi- 
dence that another cught to repair it ; for they are chargeable de 
communi jure, and if they would diſcharge themſelves by laying it 
elſewhere, they mult plead it. 1 Vent. 256. Paſch 26 Car. 2. 
B. R. Anon. | 


Holbourn, S. C. & S. P. by Hale Ch. J. accorlingly. ——— 3 Salk. 183. pl. 3. 8. C. & S. P. 
accordingly ; but that, where a private perſ-7 is indica for not repairing, he may give in evidence that 
another is to repair, becauſe he is not bound of common right as the pariſh is. 

If you plead no guilty, it port ts the repair or not repair; but if you will diſcharge yourſelf, you muſt 
do it by preſcripiicn or ratione tenure, and ſay that ſuch an ane ratione tenure, or ſuch a part of the pa- 


zich, bib always uſid tine cut of mird, Cc. 


lane's caſe, 


11 
29. An 


1 Mod, 112. Paſch. 26 Car. 2. B. R. Leather- 


nern * 
N 
© I . 


- 
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F 29. An indictment in a lect was for flopping a common highqway 

2 leading from @ place called Up-end. Exception was take for that = 

every highway mult be from ſome publick place; but per cur. this | 

| may be well cnough but becauſe it was mt ſel forth where the 4 1 
= /fping was, the inditment was quaſhed. 3 Keb. 644. pl. 88. 

_ FS Paich. 28 Car. 2. B. B. Ayrell's caſe. 3 

| ; * 40. Replevin of taking of 5 oxen. The defendant makes cog- 

nizance as bailiff to the lord of the leet, becauſe the plaintiff was 

amerced there for not ſcouring a ditch in an highway; and the 

plaintiff demurred, becauſe the ſtatute of 18 Eliz. cap. 9. gives 

the forfeitures for highways to the ſurveyors of the highways; but 


= adjudged by all the juſtices for the defendant, becauſe the party 
Y 7 1; 


may be puniſhed in the leet, and alſo by this flatute for divers cauſes, 
Raym. 250. Trin. 30 Car. 2. Stephens v. Hayns. 
31. Indictment for 2 repairing a way ts a church, and ſays, the 
7 detendants ought to repair the ſame, but does nt ſay how, whether 
= Gy reaßon of tenure, ar etheraiſe. It was held naught, becauſe, prima 
# facie, and regularly, the pariſh or county ought to do it of com- 
ion right. 2 Show. 201. pl. 206. Paich. 34 Car. 2. B. R. 
The King v. Warwick (Mayor, &c.). 
32. A preſentment was at a court-leet for et repairing a certain 
pair of lairs leading ts the Thames. Several exceptions were taken 
to the form and manner of the preſentment; but the court would 
not quaſh it, becauſe it wps tor nor repairing the highway. 2 Show. 
455, pl. 420. Mich. 1 Jac. 2. B. R. The King the Inhabits 
ants of Limchouſc. 
F- 33. 4 jujiice P. on his view preſculed a highway to be out of 8. ©. 
repair, and the preſentment being removed by certiorari into B. R. 3 
the defendants pleaded net guilty. The jury found a ſpecial verdict ; W. & M. 
that the way was out of reporr, but that it was get @ highway, but a 9rdered to 
private way. Holt Ch. J. held that the yerdict was againſt the ys 29 
defendants, becauſe upon their plea of not guilty they give in S. C. 12. 
evidence that it is ns hightvay, but that matter ought to be pleaded Mod. 13. 
5 1 , R | : S. "©: & 
ſpecially; and he held that where a juſtice of peace preſents a 8. p. 
highway upon his view to be out of repair, there the parties are 
eſtapped to plead that it i5 in repair, * But the other judges were 
againſt him in both points, and held that this might be given in 
evidence upon the general iftue, and that the parties might traverſe 
the nan=repairing, though the preſentment was upon view; for 
that cannot be a greater eſtoppic than the finding of a grand jury 
who are upon oath. Carth. 212, 213. Hill. 3 W. & M. B. R. 
The King v. Hornſey Inhabitants. _ | 
34. If a preſentment be made by a jujlice of peace, upon his own 4 Nod. 38. 
view, that a highway is out of repair, and the defendants plead 3 
ſpecially to ſuch a preſentment, viz. that. they ought not to repair, t Mode 
they likewiſe muſt fhew who 51ght to repair, or elle the-plea is ill. 13+ 8. C. 
Agreed per tot. cur. and ſaid to have been ſo adjudged by Hale s 
Ch. J. Carth. 213. Hill. 3 W. & M. B. R. in caſe of the 
King v. Hornſey 1 | | | : 


| 35. The being of a highway is matter of uppoſal, and muſt be 
denied in pleading z and to held in the cate of Leather-lane, per 
| | Holt 


5114 


Comb. 396. 
The King 
v. the Inha- 
ditants of 
Ireton in 
Cumber- 
land, S. P. 


according ly. 
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Holt Ch. J. And per Eyres J. you may give it in evidence; for 
it is the ſame as no park or no warren. In treſpaſs it is not guilty. 
The preſentment is but in nature of an indictment. Per cur, 
ordered to Ray. Show. 291. Trin. 3 W. & M. The King v. 
Hornſey. 

36. By 3 ©& 
proper county, & net removed. 

37. Indictment upon the ſtatute of P. & NM. for ot OM 
at the highways upon notice. Hoſt ſaid, the better opinions had 
been, that you can give nothing in evidencs upon not guilty, but 
that the ways are in repair. Cumb. 312. Hill. 6 W. 3. B. R. 
The King v. Terrell & al. 


But if! it de againſt a particular perſon, he may give in evidence that others ought to repair it, 


38. Error of a judgment upon an indictment at the quarter- 
ſeſhons, for non-repairing a highway between A. and B. in the 
pariſh of R. and the judgment Was, that fuch a ſum extrahatur & 


levetur to repair the faid way, nift it avere repaired by ſuch a time. It 


was objected that the judgment was prepęſtercuc, extrahatur & 


levetur, inſtead of the natural way of levetur & extrahatur ; and 


for this exception the judgment was reverſed, and compared to 
debt upon bond for 10 l. if judgment were ideo conſideratum eſt, 


quod habeat exccutionem de præd. 1ol. & recuperet; per cur. it 


2Ld.Raym. 
Rep. 858. 
S. C. and 
judgment 
was arteſte d. 


12 Mod. 409. 12 W. 3. The King v. Ragley 


would be error. 
Parith. 


39. A man was indicted for not working towards the repair ꝙ the | 


highways according to the flatute, and ſhewwed that 6 days betrveen ſuch 
and ſuch a time were appointed by the ju/7ices, and that the defendant 
did not come within any of the ſix days. This indictment was 
held naught; for the particular days ought to be ſet forth. 1 Salk, 
35 7. Paſch. 2 Ann. B. R. The Queen v. Kime. 

40. The juſtices mult not appoint 6 days generally betaveen ſuch 
and fuch a time, but muſt be particular, and it the appointment 
was naught in ſuch caſe, the party is not bound to come at all, 
7 Salk. 357. Paſch. 2 Annæ, B. R. The * v. Kime. 

41. Indictment was for not repairing a houſe ſtanding upon he 
highway ruinous, and like to fall down, which the defendant ccc pied, 
and ought to repair ratione tenure ſue, Upon not guilty, the jury 
found a ſpecial verdict, viz. that the defendant occupied, but was only 
tenant at will. 
an idle allegation; for it was not only charged, but found that 
the defendant was occupier, and in that reſpect he is anſwerable tv 
the publick ; for the houſe was a nutance as it ſtood, and the con- 
tinuing it in that condition 1s continuing the eee; ; and as the 
danger is the matter that concerns the publick, the publick is to 
look to the occupier, and not to the eſtate, which is not material 
in ſuch caſe as to the publick. And Powell J. held, that there 
might be ſuch a tenure, and that tenures being chargeable upon 
the land by the ſtatute of ay owries, it is not material, even in an 
avowry, what eſtate the occupier has in the premiſcs. 


357. Trin. 2 Ann. B. R. The Queen v. Watts. 
| | 42, The 


4 V. EN. cap. 12. the proſec ution is to be in th 


The court held, that the ratione tenure was only 


1 Salk. 
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32. The defendants were indicted for not repairing a common 6 Mod. 163. 4 
ſootway, and confeſſed, and ſubmitted to a jine ; et per cur. the mat- ©? E 
ter is not at an end py the defendants being fined, but writs of nds ts 
4 iugas ſhall be awarded in inſiuitum, till awe are cer tified that the aten.  beund 
way is repaired. Salk. 358. pl. 6. Paſch. 3 Ann. B. R. The peer | N i 
Queen v. Cluworth Inhabitants. | 33 
5 
time out of mind, but as it has uſually been at the beſt, 1 Salk. 1 5. C. 


—— ———̃ —ü— 


—— 


43. An Tun nt was, that ik a wy alta via regia t & 11 Mode 56. 


b The cen 
ad "UC eſt vaid utofa — ga a! gujt 25 2 Dar tho ee peops; Canmot - * 


pajs without PEAS, g their lives, &c. Holt Ch. J. and Powell J. bitants of 
held the indictment naught for want of /azying, that the ⁊uay was Stratford, 


eut of repair; and Powell ſaid, that the ſayi ing it was tam anguſta 5 


chat People could not pals, was repugnant to its being alta via thought ie 
regia; for had it been fo narrow, people could never have paſſed ay 
there time out of mind. 2 Ld. Raym. Rep. 1169. Trin. 4 Ann. AE at 
ere ti i 8 2 Pe LIO9- LH, 4 unn. gown that 
The Queen v. the Inhabitants of Stictford, the way was | 
ſtraightened, 1 


8 0 8 * 49 
— S wore nor oO _—_—_— 


For more of Chimin Common in general, fee Indicment 
Nulance, and other proper cicles 


Chimin private. csu 


2 
1 * - ” . — — - 


(A) Chimin Private. [And how Perſons may be Fol. 397. 


intitled to a Way.] — 
II. Man by preſcription may have a way from his meadow to = 1 
A the high- A. 18. | I. any 


that a man 
fall not have affiſe of nuſance of a way ſtopped, unleſs it be to ſame franktenement, but if it be from 
a meadow to a high ſtreet, it is as well as from his houſe to the high Ricet, —Fitzh, Aſſiſe, pl. 218. 
caes S. C. & S. P. accordingly. Pr. Aſſiſe, pl. 229. cite, S. C. 


2. A man may have a wi from bis houſe to the church, 20 Br. Chimin, Fd 


ie 7o as 
2 fl. 1 | : 4 „ » 
. | Herle a. 
war {ed aſſiſe of a way which was claimed to a church; and Brooke fays „quod nota, & quære inde ; p 


15 of 2 way in groſe an atjite does not lie. Fitzh. Atlife e, pl. 218. 9 . & £; "Pa 
Er. Alſſe, pl. 229. cites S. C. but Brooke ſays, QUEre nac, to; it 13 not claimed properly to his 
tank tenement. 


3. A man may pre/cribe to have a way 4% g9 c 2 church, or Br. Pre- 


ſcriptlot 1 1. 
er a churchyard, notwithſtanding that it is a ſanctuary; per all ! 


Voi, . N che 


a 


Chimin Private, 


the juſtices and apprentices in chancery. Trin. 18 E. 4. 8. a, 
pl. 10. And it was ſaid there, that the church-yard of the 
Charter-houſe is a common way for the inhabitants of London to 


St. J. and that they pretcribe in it. 
church) ſig- 1 | JP 
Fifties {corough the church, Ke) —— Jenk. 142. pl. 94. S. Co 


$13 

S. C. and 
ſays, that it 
it ſeems that 
the words 
(out of a 


4. Chimin appenaant cannot be made in greſs by grant, for none 


can have the commodity thereof but he who has the land to 
which this way is appendant. Br, Chimin, pl. 14. cites 5 H. 7. 7. 

5. A. had an acre land which was in the middle, and incam— 
paſſed with other of his lande, and infeoffs B. of that acre, and re- 
ſolved by the 4 juſtices that B. ſhall have a convenient way over 
the lands of. the feofior, and he 1s not bound to uſe the ſame way 
that the feoffor uſes. Nov, 123. Oldfield's cafe. | 

6. Aſiranger may have a way over another man's foil 3 manner 
of ways, viz. for nece//ity, by grant, and by preſcription. 1. For 
neceſlity, as if A. has an acre of ground ſurrounded by ground of 


7 Salk. 173. 
pl. 2. 216. 
pl. 1. 579. 
1. 8. C. 


3 5 B.— A. for neceility has a way over a convenient part of B.'s ground 

— to his own ſoil, as a neceſſary incident to his ground. So if A. 

3 Salk. 121. grants a piece of land which is ſurrounded by land of vendor, 

* he grants a way as a neceflary incident therewith. 2. If A. be 
S. P. does x a man 8 

not appear, ſeiſed of Blackacre and Whiteacre, and uſes a way from Blackacre 

over Whiteacre to a mill, river, &c. and he grants Blackacre to 

B. with all ways, eaſements, &c. the grantee ſhall have the ſame 

conveniency that A. had when he had Blackacre. So if A. has 

2 acres, and has a way from them over B.'s land, and grants one 

of them with all ways, B. ſhall have the ſame way that A. had. 

But there in making title B. muſt allege ſuch an eſtate in A. as is 

traverſable, and not only ſay tha: A. was poſſeſſed of the land to 

which, & c. for a term of years; for there the poſſcſſion would be 

{ 514 ] traverſable materially. 3. If a way of neceſhty be claimed, it 1s a 


good plea to ſay that the party has another way; but otherwiſe 
where a way is claimed by grant or preicription. 6 Mod. 3. Mich. 
2 Ann. B. R. Staple v. Heydon. 


(A. 2) A Way. Hino it may be ed. 


[i. IF A. be foiſed in fee of a backſide in a torun, and the high 
4 rect is next adjoining therets on the eaſt, and there is a gate 

in the backſide aubich iucliſes it from the flreet, the gate being in the 
eaſt next to the flreet ; and A. is alſo ſeiſed in fee of a meſſuage and 
piece of land next adjoining to the backſide en the north of the backſide 
and by deed inferffs B. of the meſſuage and piece of land which are on 
the north of the backſide, and by the ſame deed further grants 10 him 
end his heirs libercs ingreſſum, egreſſum, & regreſſum in, ad & extra 
eadem conceſſa præmiſa, ing per & trans prediclas januam & back- 
fide; by force of this grant B. may go from the ſtreet through the 
gate, and over the backſide to the meſtuage or piece of land of 


which he is infeoffed; but he cannot go through the ſaid gate and 
| backſide 
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Chimin Private. 514. 


packſide to other places, or from other places to the ſtreet, with- 
out coming to the ſaid meſſuage or piece of land, for the liberty 
is granted to him of ingreſs and egreſs in, ad extra eadem 
c:nceſſa premiſſa, ſo that this is made appurtenant t9 the premiſes 
before granted. Car. B. between HoppER axD HorLwaN, 
adjudged upon a demurrer, where in treſpaſs pedibus ambulando 
in the backſide, the defendant juſtified by force of the ſaid grant, 
ſhewing all this matter in the grant, and that he went from 
the ſaid piece of land over the backſide aud through the gate to 
the ſtreet, & ſic retrorſum; and the plaintiff replied, that he did 
the treſpaſs of his own wrong, abſque hoc that he went from the 
ſaid piece of land over the backſide through the gate to the ſtreet, 
& fic retrorſum; and adjudged a good traverſe, for the cauſe 
Dortet.] 

2. In Zreſpaſs for breaking his cl:/e, it the defendant zuſlifies going bs 
over his cloſe, becauſe he was wed, time cut of mind, io have 4 don mae, 
way over it from D. to Blackacre, and the plamtitt replies that at but 
the time of the treſpaſs the d-fendant wont with his carriages from *Puerec,. 
D. to Blackacre, & dehinc to a mill, this will not maintain his ac- nens he 
tion; for when the deſendant was at Biackacre, he might go defendant 
whither he would. Paſch. 16 Jac. B. R. between SANDERS AND micht pur- 


chaſe Io or 


Mosk, adjudged upon demurrer. ] ; h 6 
[3. But it ſeems, that if a man hath a vay for carriage from D. a n og to 
J Blacka 


17 ö d; * | . > «+5, 7 7 / fans \ * 1K. 7 
5% Blackacre over my cloſe, and after he purchaſes land adjoining 15 0 


DI 
 Blackacre, he cannot uſe the ſaid way with carriages to the land ad- vreſcribesits; 


faning, though he comes tirit to Blackacre, and thence to the have a way, 
by w ich 


land adjoining, for then it may be very prejudicial to my cloſe ; 
but it ſeems, if I will help myſelf, I muff ſbew the ſpecial matter, 
and that he uſed it for the land adjoining ; vide the ſaid cafe of P. 
16 Jac. Banco.) : 


mean the 
plainuff 
would loſe 
the benefit 
ot his land, 
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and that a preſcription preſuppoſed a grant, and ought to be conſtrued according to the intent of its ori- 
ginal creation, and to this the whole court agrecd, and judgment for the plaintiff. Mod. 190. pl. 22. 
Mich. 26 Car. 2. C. B. Howell v. King. — 8. P. reſolved accordingly, per tot. cur. and judge 
ment was pronounced accordingly, though it is not entered on the roll. Lutw. 111. 114. Trin. 
7 W. 3. Laughton v. Ward. Ld. Raym. Rep. 75. Paſch. 8 W. 3. S. C. adjudged accorde 
inzly, per tot. cur. and Powell J. Junior ſaid, that the difference is, where he goes farther to a I 


* 11711 
1111175 
or a bridge, there it may be good, but when he goes to his own cloſe it is not good; for, by the ſame 


reaſon, if he purchaſes 1cco cloſes he may go to them all, 


4. If a man /ets a houſe, reſerning a way through it to a 6 ack-houfe, . 
he cannot come through the houſe without eανν, and that too at 5, 


ſeaſonable times. Vent. 48.. Mich. 21 Car. 2. B. R. in Calc of e, 


Tomlin v. Fuller. 


leave his 
ut he muſt keep yoo hours. 


ds ors open for the leſſor's coming in at 1 or 2 o'clock in the night, b 


R 7 
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—_— (B) To whom the S5. and the Things thereupon 
ah | do belong. | 


"EP 

® Br. Chi- [r. IN an Sighwway the king hath nothing but the paſſage for himſelf 
ww” — \ 

—_— and his people. 8 E. 4. 9. +2 E. 4. 9. 

dy all tke ju Yes. - Fitz h. Chimin, 3 1. cites S. C. Br. Chimin, pl. 9. cites S. C. 


Fitazh. Treipais, pl. 95. Cites S. C. 


2; 3 Tx ut 195 eche. 4 and oll rhe profiths as * Kc. belong t the 


Fitzh. Chimip, pl. 1. cite: S. C. 3 Br. Chimin, pl. 9. cites S. C. by all the 
Juſtices except Moylc.m——Fih. Teſpaſs, pl. 95. cites S. C. He who has tie 
trees in the highway, there the frank-tenement is to him; per Keble, for if he has land joining, We 
Frank -tenement of the way is to him. Br. Chimin, pl. 15. Cites 8 H. 7. 5. 


- 5" aa [3- The lord of the ſoil ſhall have on afin for digging Ile 
min, pl. 1. 


e. ground. 8 E. 4. 9.] 


& S. P. 

* Lr DA. If trees grow in the highway, he to whom the ſeigniory of 
4h A = the leet of the ſame place doth belong, ſhall have the trees.. 27 I, 
Brooke 5. 8. Per CUriam. l 

makes a ; 


guzre how this word (ſeigniory of the leet) is to be taken; for it ſeems that it is the ſcigniory of the 
fee, viz. the ſeigniory of the ſoil; for leet is not ſeigniory; becauſe if it be not ſo taken, it cannot be 
law; but leet in ſome country is taken for the ſoil. 


See tits [ 5. Generally the cavner of the foil of bath fides the way ſhall have 
—_ the trees growing upon the way. 18 Eliz. B. R. per curiam, 


cited P. 11 Jac. B. R.] 

[6. The hrd of the rape, within which there are 10 hundred 
may preſcribe to have all the zrees growing within any highway 
within this rape, though the manor or toil adjoining be to another; 
for uſage to take the trees is a good badge of ownerſhip. P. 
11 Jac. B. R. BETWEEN SIR Tous Prl ann plaintiff, and 
Wiarr axp Brack defendants, per curiam.] 

7. The ſoil and /ronk-tenemert of the æuay, is to thoſe whom it ad- 
Joins. Br. Nuſans, pl. 28. cites 8 H. 7 - 5- Per Keble. 


L 516 ] (0 Interruption. | What is. And Remedy for 
the ſame. 


F one grants me 2 Way, and feeds 'ards tnerrupts me in it, [ 
may reſiſt him ; Arg. 'Godb. $3- ties 32 E. 3. 


S. P. but 2. If a man diſturbs me in my way with WEaPINS, treſpaſs vi & 
Kere he bas armis lies. Br. Action ſur le Cale, . 29. Citcs 2 H. 4. 11. *r 
the land Skrene and Thirning. 

where, &c. 


Br. Treſpaſs, pl. 72. cites S. C. 


3 Tor 


nu ne LN 


Van; 
bars 
the 

they 
of tl 
caſe 
COME 
lets 

At - 


Ld. 
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For fopping a way to his frechold, either caſe ar afſ; iſe lies. So where the 


8 E. 466. (bis) pl. 22. Paſch. 38 Eliz. B. R. Alſton v. 50 her th IP 
Pamphyn. | tk he : 
„ 


get to his common. Cro. E. 84 5. pl. 32. Trin. 43 Eliz. in Cam. Scace. Cantrel v. Church. —= 
Noy, 37. Caut well v. Church, S. C. and judgment athirmed for the plaintiff. 


. He that has ingre/s into a houſe, ought to have it at the uſual 
1 ; and if they 1e ave iuch door open, but dig a ditch that he 
cannot enter without leaping, it is a breach; per Doderidge. 
Lat. 47. Trin. 2 Car. Climſon v. Pool. 
z . A. has a way over my land, and coming to paſs over it I take 
4 kim by the ſleeve and ſay, come net there, for if yau do 1 wil! pull you 
by the ears ; it is 2 breach of condition. The ſame it is FI bck my 
oates. Lat. 47, 48. Trin. 2 Car. per Doderidge in the caſe of 
_— v. Pool. 

. If T have a way without a gate, and a gate is hung up, action Or I may 
on The caſe lies; for I have not my way as I had be fore ; per cur. cn 
itt. R. 267. Paſch. 5 Car. C. B. in caſe of Paſton v. Utbert. 15 RO 
James v. Haywood, Cro. C. 80 185. pl. 3 3. S. C. and S. P. by 8 5 Jones, 124 1 


- 
4 
£ 
* 


mY re „ 


Cognizance of ways fo car ry tithes be Jonas to court chriſtian, 
appeary by ſtat. 2 & . 13. F. N. B. Conſultation, 51. 
4 (A) and Linwood in ts Treatiſe of Tythes; and therefore a con- 
ſultation was awarded. Jo. 230. pl. 1. Hill, Ss BR. 
& Halſey v. Halſey. | 


8. A man has a 1 and a way % the meſſuage e through Mot. 3% 
1. S. C. 
anather' e freehold, and the aua) is floppe 4, and then the hauſe i is aliened. lh bs 


The alienee can bring no action for this nuſance before reque/?. was for ſtop- 


Vent. 48. Mich. 21 T-. B. R. Tomlin v. Fuller. ping a paſ- 41.4 

lage fo that * 
the plaintiff was hindered from cleanſing his gutter. It was moved in arreſt, that there was no requeſt; | 
but it was anſwered that the wrong began in the defendant's own time, whereas had the nuſance Yee 


done by a ſtranger, notice muſt have been given before the action brought, Twiſden heid it was not 
good at the common law, and that defen lane might have demurred but the court held it aided by the 


veid.ct;. and judgment for the pPlaintit?, 


9. Upon evidence given in an action of treſpaſs between W. & 
C. at the bar, it was ſaid by Glyn Ch. J. that if one make a 
ditch, or raiſe up a bank to hinder my way 1 My Commons I may 
juſtify the throwing it denun, and the filling it up. nw 470. Mich. 
165 5. Williamſon v. Coleman. 

10. Every man of common right may ju/tify the going of his ſer- 
vants or of his horſes upon the banks of navigable rivers, for towing 
barges, &c. to whomſoever the rivht of the ſoil belongs; and if 
the water of the river impairs and "decreaſes the banks: &c. then 
they ſhall have reaſonable way for that purpoſe in the neareſt part 
of the field next adjoining to the rirer; and he compared it to the 
caſe where there is a 2vay through a great open field, which way be- [517] 
eames founderous, the travellers may juſtify the going over the out- 
lets of the land, not incloſed, next adjoining. Ruled at niſi prius 
at Weſtminſter, the firft fitting after Michaelmas-term, to WV. 3. 
Ld. Raym. " 725. Young V-+- + + « 

Nr 3 


* 0 
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(D) Made unpallihde, &c. Remedy. And of 
ſetting out new Ways. 


1. IT one grants me a way, and after digs trenches in it to my 51 
4 nce, I may fil them ub again. Arg. Godb. 53. pl. 6 
gites. 32 E. 3. 

2. If a way, which a man has, becomes not paſſable, or be- 
comes very bad by the owner of the land tearing it up with his 
carts, and fo the fame 1 filled with water, yet he which has the 
way cannot dig the ground to let out the water ; for he has no intereſt 
in the ſoil. Godb. £2, pb OF. Mick 28 & nB. R. 
Dike v. Dunſton. | | 

Yer. 141. 3. In treſpaſs, &c. the defendant preſcribed for a foot-rvny, and 
S. Go — 2 © 139 
. that the plaintif ſuch a day plosued it up, and {owed it avith corn, and 
cites S. C laid thorns on the ſides, and that before the tre poſe done he left a new 
2900300! fect-Tvay ne pn the old way, which had {ce b cen uſed by all Foot-paſ= 
11 engere and that the d. e ant event in the ſaid new away to ſuch a 
there d. place, &c. gue -/t eadem tranſerc//:o; and adjudged a good juſtifi- 
1 
judsed inthe cation. Brown. 212. Mich. 6 Jac. Horn v. Widelake. 
Horne v. Toylor accordingly, and hkewiſe held that the defendant may well juſtify going in the place 
where the at cent way was, and is not bound to go in the way that 15 unplowede 
Where a way is ſt topped, nd another way made in another place, the way which is ſtopped cannot 
be faid to be diverted. und. 52745 pl. 251. Paſch. 32 Eliz. in caſe of Aſhburnham v. 8 
The aſſigning the new way will not juſtify the ſtopping the old way. Carth. 393. Trin. 3 W. & NI. 
in B. R. per cur. obiter. Cro. C. 266. pl. 16. Mich. 8 9 R. the S. P. in calc of the 
Ning v. Ward & Lyme. 


2 Lev. 234+ 4. If a highway be ſo bad as it is 17 paſſable, I may then juſtify | 


A fer v. 
t. ling over another man's cloſe next ad; joining. 2 Show. 26, 


but D. P. pl. 19. Mich. 30 Car. 2. Abſor v. French 
® He may = 
£9 in a way good and paſſable as near the path as he can. Noy, attorney-general, ſald it was ſa reſolve 
ed. Jo. 297. in lin. Windſor in Henn's Cale. 


(E) Extinguiſhed by Unity. 


to the other lifter; and this allotment without ſpecialty to have 
the land my ulcd, is good to revive it. Jenk. 20. pl. 37. 
cites 21 E. 

A. 38 trelp: iſs the defendant juſtified for a way appurtenant to his 

houſe in D. by preſcription, to go to 8 acres of vd in C. The 
Plaintiff {aid that J. N. after time of memory, that is to ſay, in the 

time of king R. was ſciſed of the land where the defendant claimed 

[513 ] the way, and of the 5nd to which he claimed it. Quærc, if unity 
of poſſeſſion in the land in which he claims, and in the wood to 
which he Sams it, fhall be an extinguiſhment, as unity of poſ- 


3 {cihon 


Goob. 4. pl. 1, A Way AL wars by unity of peſſeſſion, is revivable after on 
Co Cites 21 3 gte th ] 1 e 11 

. Zech, 79 2 dan, teri, Where the land over Which 15S allot- 
P. P. ted to one, and the other had; in which the way was, is allotted 
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ſeſſion of land in which, &c. and of the houſe to which, 3c. hall 
be? Brooke lays, it ſeems that it ſhall clearly. Br. Chimin, pl. 13. 
cites 3 H. 6. 31. 

3. A. had a c!je and a word adjyining to it, and time out of 
mind a way had been uſed .over the cloſe to the wood, to carry 
and re-carry. He granted the cle t9 B. and the ꝛbod to C. The 
orantee of the wood ſhall not have the way; for A. by the grant 
of the cloſe, had excluded himſelf of the way, becauſe it was not 
ſaved to him. Cro. E. 300. Pl. 1g. Paſch. 34 Eliz. B. R. 
Dell v. Babthorp. 

4. In an action of treſpaſs the caſe was thus: A. had a cro/- 
evay by preſcription to go to Wh. Acre over Bl. Acre, and after he 


518 


purchaſes Bl. Acre, and of that inferf/s J. S. and adjudged that the 


croſs-way is extinct, becauſe by the unity the preſcription fails. 
Noy, 119. Mich. 3 Jac. C. B. Heigate v. Williams. 

5. A way of eaſe ſhall be extinguiſhed by unity of poſſeſſion, but 
not a way of necęſſity; per Doderidge: Lat. 154, Hill. 1 Car. 


(F) | Paſs, By what Words or Conveyance. 


* A Way 7 an eaſement only, and will not paſs by the words 
| 1. 5 — , ' U 4 3 
omnia tenementa & Y reditamenta ſua, Br. Lect. Stat. 


Limit. 42. 


2. When land is granted with a <vay thereto, it is ouaſi appendant 
unto it, and a thing of neceſſity; and theretore by a leaſe of the 
land, though the away be net mentioned, it auell paſſes without being ex- 
pretled in the deed; for the land cannot be uſed without a way, 
and therefore it thall enſue it, and paſs of wo” and unity of 
poſſeſſion does not extinguiſh it; per tot. x j. 190, 
pl. 13. Mich. 5 Jac. B. R. in caſe of Beaudley v. Brook. 

3. A. ſeiſed of Bl. Acre and Wh. Acre in fee, by indenture of 
bargain and ſale inrolled, conveyed Bl. Acre ts J. S. in fee, with a way 
cogr Wh. Acre. This is not good; for here is no grant of the 
way in the deed, but only a bargain and ſale of Bl. Acre, and a way 
over Wh. Acre; for nothing but the-uſe paſſed by-the deed, and 
there cannot be a uſe of a thing not in effe, as a way, common, cs 
which are newly created, and until they be created no uſe cum 
ariſe by bargain and ſale, and ſo nothing paſſed by the deed. Cro, 
J. 189. pl. 13. Mich. 5 Jac. B. R. Beaudly v. Brook, 


(G) Actions. 


2. AN aſſiſe does not lie of a way; for it is not proſit apprender 
nor franktenement, but an eaſement. Thel. Dig. 68. 
lib. 8. cap. 6. ſ. 2. cites 34 Af. 13. Trin. 31 E. 1. Aſſiſe, 440. 
2. Scire facias was maintained of a way out of a fine levied, 11 
—— Thel. Dig. 68. lib. 8. cap. 6. 1. 2. cites Hill. 2 E. 3. 
40: 5 | 


N 3 A 


Paim. 446. 
S. P. by 
Doderidges 


* There 28 
not ſo many 
fol. in that 


years 
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3. A way was extinf, and yet a new one avas reſerved pore fare 
ib ic un of a mn 5 ad land oer vhich the 2 Tay ene, and the aſſiſe 
of nuſance awarded to lie. Quere, if this was inaſmuch as the 
way is appendant to the mill by the reſervation, or becauſe it is 


aſlife of nuſance; for it ſeems, that aſſiſe of novel diſſeiſin does 


not he of a way, "ba quod permittat; and of a way in groſs al- 


ſiſe of nuſance docs not lie. Contra of a way appendant to 
franktenement. r. Chimin, pl. 5. cites 21 E. 3. 2. but ſays, 

that this caſe is hn abridged, tit. Nuſance, in Fitzh. 2. with 
a good diverſity where the ailiſe lies, and where not. 

4- Quod permittat of a way; Finch taid for lar W, that a man 
* not have gud pormittat of a way, unleſs he claims it 15 
ſome franktenement, er from ſome fra? obtenemont to the hi g ſtreet, or 
10 the N and ruled over; Belk. preciſe in this caſe. Quod 
nota. t Chimin, pl. 3. cites 45 E. 3. 8. 

. It a man Hips the king's highway, i that I cannot go 10 my 
172 er lo my cicſe, I ſhall not have action upon the caſe; for 
the ſtopping of a common highway royal ſhall be puniſhed by 
the leet, and every man grieved ſh; al! not have action thereof; 
per Baldwin Ch. J. Contra Fitzherbert J. and that where ane has 


greater damage than anciher he ſhall have action upon the caic. 


By. Action ſur le Caſe, pl. 6. cites 27 H. 8. 26, 27. 

6. 99 WRece a man makes a ditch over the highway, and I and 
my horſe fall therein in the night, I ſhall have action upon the 
caſe; per Fitzherbert J. Br. Action tur le Caſe, pl. 6. cite: 
27 UI. 8. 26, 27. 


S. C. cited 7. The plaintiff declared, that he had the tithes of the wap | 
B. for a year, ad abar poyſefſed of a barn, in v. hich he intended 


er Could of 
e dq lay them, and Hat the 11 Bi g in B. was the direct ay 
for his cpi Ar carrying the tithes to the barn, but that the defendant had : 

pion for the ffnucted it with a dl. tch, and with a gate erected croſs the away, 3 
een that he could not c: arry the tithes by the ſaid way, but vas forced 


the cal of 


Iveſmy. Is carry them round abcut, and in a more difficult way. After ver- 
wh 3 dict it was objected, that this being alleged to be a ſtoppage in 
Rep. Lo. the highway, was a common nuſance, and no damages ſhall be 


Trin. given in ſuch a caſe, for then every one who had occalion to 
ap 3-— pats that way might bring the like action, which the law will 
& C. cited not ſuffer by reaſon of the multiplicity. Sed per curiam, the 
by Rokeby plaintiff had particular damage by the labour of his ſervants and cat- 
. wh> w33 2s, occalioned by obitruting the paſlage in the right way, 2b, 


t opin on 


Jer the de- 77:@y be #. cm value than the fs of a horſes and ſuch like damaye 
fendant, and which is allowed to maintain an action. 2 JO. 157. Trin. 33 


Een. N. Hart v. Dailet; 

tuis dale to be , vet there is 0 me ſpecial damage laid. And 1b d. 494. S. C. cited by Holt Ch. 
23 who held for the defendant, aud ſaid he bad no need to de ny the cafe of Hart v. Baſſet, bœauſe the 
Paintift cines that Le was Serie of the tithes, and that the v. tay Was rear ta the plaintiff s land, and 
Convenient for the carrying away the tithes to 8 barn, and that he deſendant had Ropped the way, by 
which the plaintiff was compeied to go round about, &c. And that if it was as Mr. Juſtice Goutd 
Cited it, that he was driven to a pre eater. expence, that makes it betier than it is in the report of 2 fo. 156, 
Befides, Holt 12:9, tat the:e was at wenne c ingredient, viz, that be was liable to an action if he per- 
Fitted the tithes to lie on the ground beyond a convenient time, and that all this Matter was ſhewn 
ſpeciaily ; but that if there was ny mote than the plaintiff's going round abvut, it is @ hard caſe, 
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(H) Pleadings. 


1. WAY ought to be claimed certainly, to go or to carry, and 
recarry, &c. et quibus enn ee „ and to what franks 

benen it is appendant. Br. Chimin, pl. 7. cites 20 Af. 18. 
2. He who jutkifics to go in a high way eught t9 2 that it ir 
1 highway f the king, E's has been time out of mind, &c. and the 


pla aintiff may ſay, that men have gone this <vay ſometimes by licence 9 of. 


the plaintiff, and ſometimes for their Money, VC, zblque hoc that it 
has been the highway of the king time out of mind, &c. Br. 
Chin pl. 7. cites 20 Aſſ. 18. 

3. Quod 1 habere cheminum vltra terram was brought by 
the 1 againſt the tenant of the foil, who demanded the view. 
Belknap ſaid, the view you ought not to have; for you yourſelves 
are tenants of the ſoil where 1 have the w ay. Per Finchden, you 
ſhall not have the «vay, unleſs you claim it 7: fr ne Tranktenement, or 
fr: m your franktene ment to the . gh ſfrect, or to the 5 arch, or other- 
wiſe the writ is not good, clearly; quod ncta. Er. View, pl. 21. 
cites 45 E. 3. 8. 

4. Treſpaſs upon the caſe was brought by 3 ogainfl 2, who 
counted that the plaintiffs were ſeiſed of 14 acres of land in B. and 
ef 3 acres ef meaty there, and that the pl. intiffs and thoſe whoſe 
eſtate they have, &c. have had, and 12/4 to have a tray over 3 acres 
of the defendan 18s tO thc, fad meadow, there have the defendants 
diſturbed them to o the damage of 40s. and the defendants took 
the treſpaſs ſeverally, and traverſed the preſcription, and ſo to iſſue; 
and found 12 the e plaintiff to the damage of a-mark. Thirwit 
pleaded in arreſt of judgment, that the trefpats of the one is not 
rhe treſpaſs of the other, where the defendants took the treſpaſſes 
ſeverally, and the damages are aſſeſſed intire where they ought to 
be ſevered, Per Thirn. this is not much to the purpoſe. Br. 
Action ſur le Caſe, pl. 29. cites 2 H. 4. 11. 

5. treſpais upon the cafe, the defendant pre ſeribed in a 2vay 

ver the bridge 4 D. to his manor 75 B. to carry 1 and other 
neceſſaries over the bridge, and did net ſay 10 what place he ſbould carry, 
end yet well; by Hank. And fo ſow that he Lars vp in a foot- 
way and horſe-way, that 1s to ſay, to paſs and carry. Br. Chimin, 
pl. 16. cites 11 II. 4. 82 
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The Fear. 
book is, 
that the 
writ was 

to have a 
way over the 
land of the 
tenant, a- 
gainſt him 
who was te- 
nant of the 
ſoil, &c, 


S. C. cited 
2 Roll. Rep. 
134. Mich. 
17 Jac. 
B. R. where 
the pre ſcrip- 
tion was, 
that all thoſe 


whoſe eſtate 


he has in ſuch a houſe had a way per & trans the pound-garden, but did not ſay from the houſe to 


ſuch a place, nor to ſuch a houte; exception was taken; becauſe it was not ſaid, 
ſuch a houſe; ſed non allocatur ; 
from or to the houte or not, and to prove this cites 28 H. 6. 9. and 11 Hf. 4. 32. 


6. The defendant juſtified in treſpa paſs, that he and his anceſtors, te- 


nants of ſuch a houſe, and 30 acres of land in D. have had a Way over 
the place where, &c. to the market, and to the church of D. time out 


of mind, by which he uſed the way, &c. and the other ſaid, that 
2 ſon tort 42 19 me abſque hoc that he and his anc ers have had ſuch 
Wy time ES 


mind in the manner as the de Jun ſuppoſed, and io 
to 


from the place to 
for Doderidge J. laid, that it is not material whether he had the way 


Br. Chimin, 
pl. 2. cites 
S. C. Brooke 
ſays qutere; 
for no ex- 
ception is 
thereof ta- 


ken. — — 


= 
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Pr. De fon to iſſue, and by the reporter it is a negative pregnant; ſor it ey 

| gas 25 be found that he had a way to the market, and not to the church, or e 

28 H. 6.9. contra; quære. Br. Negativa, &c. pl. 4. cites 28 H. 6. g. 

Br. Plead- 7. In a quod permittat the plaintiff made his title to the way in 

ings, pl. his count by coertion of the court, whereupon he preſcribed and 

8. 1 claimed from fuch a place to ſuch a place, as he ought, and /hewwed by 
reafon of what land, and for what he uſed the way, as ts carry and res 
carry, &c. which fee in the book there at large, and ſhewed that 
he was ſeiſed of fee and of right, and alleged efplees. Br. Chimin, 
pl. 12. cites 30 H. 6. 7, 8. 

8. In action upon the caſe, the <vrit avas quad C1 ihe _habeat 
guoddam chiminum ratione tenurz, &c. and the deferidant levanit 
murum, per quem the plaintiff chiminum habere nam poteſ?, &c. and 
held per Priſot, that the writ is net good, for the reprgnancy. 
Thel. Dig. 104. lib. 10. cap. 11. f. 26. cites Trin. 33 H. 6. 26. 

( 521 ] 9. In treſpaſs, where a man juſtifies for a way, the defendant 
ought to be., that he has a way from ſuch a place to ſuch a place, and 
not to fay generally that he has a way over ſuch land with his beaſts to 
carry and re=carry time out of mind; as to ſay from his houſe, or 


ſuch a cloſe, over the land of the plaintiff to ſuch a cloſe or land, 
or to the church, market, or highway in ſuch a place, or the like; 


quod nota, per. cur. And per tot. cur. he need not to fhew the 
quantity of the cliſe of the plaintiif in which he claims the way; 
otherwiſe it is elſewhere where he intitles himſelf to the ſoil, as 
his franktenement, leaſe for years, or the like; 3% he ſhall 
ſhew the grarntily of the way which he claims, viz, of /5 many feet, 
or the like ; quod nota bene; by which the defendant took longer 
time thereof. Br. Chimin, pl. 6. cites 39 H. 6. 6. 
4 Le. 157, 10. In caſe the plaintiff preſcribed habere viam tam pedeſirem quam 
Oo 3 equeſtrem pro omnibus & omnimadis carriagits, Leonard prothonota= 
ezecn Elz. Ty ſaid, that by ſuch preſcription he could not have a cart-way 
S. C. in to- for every preſcription is ſtricti juris; and Dyer ſaid, that it is well 
ee obſerved, and he conceived the law to be fo, and therefore it is 
224-pl.360. good to preſcribe habere viam pro omnibus carriagiis generally 
— - without ſpeaking of horſe-way, or Cart-way, or other way, &. 
An g C. 3 Le. 13. pl. 31. 8 Eliz. C. B. Anon. | 
in totidem verbis. | | 


Noy, 9. 11. In cafe for /;pping his away, the plaintiff declares that he and 
on n 4 all thoſe, &c. have had a way from his houſe in D. aver Green-Acre 
: in S. and over Black-Acre to ſuch a place in P. and that the defend- 
ant had ſtopped his way in S. and upon not guilty found for the 

laintiff it was moved in arreſt, becauſe he did ust allege in auhat 

will Black- Acre was, for he ought to allege all the lands through 

which he was to have his way, and vills where they lic; and by 

Gawdy, this is a fault for which the defendant might have demur- 

red, but that not being done it was adjudged for the plaintitt, 


Cro. E. 427. pl. 27. Mich. 37 & 38 Eliz. B. R. Brag v. Ban- 


ning. 
12. Per curiam, the plaintiff in his declaration ſhall never lay 
that the way is appendant or appurtenant, becaule it is only an caſe- 

| ment 
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ment and not an inlergf ; and ail the precedents in the Book of 
Entries are accordingly, and that though the e jury found it to be ap- J 
purtenant to the meſſuage. And Man n, ſecond 11 informed the 
judges that a judgment in B. R. was reverſed in the exche: JUCry | 
bees the plaintitt | had alleged a way appurtenant to the houſe | 
and ſo claimed it in other manner and n. ture than he ought to do 
by law; and adjudged in the principal ea for the plaintiff. 
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Jen 7 7 Jac. B. R. Gol y v. Frith. | 1 
13. In treſpaſs the defendant prefer. bed for a pr Wage over the land Brownl.21 g, f 
ab here, &c. but it was held not good, and adjudged for the plain- 28. 8 : 
tiff; for paſlagium is properly a paltage 01 er th 12 water, and not ſeems only | 
over land, and the defendant ought to have preſcribed in the way, 3 tranfatinn 
N. 0 of Velx. 
and not in the paſſage, Yelv, 163, Mich. 7 Jae, BR. Alban 
Brownſall, | | 7 
| Lutw. 1513, 
14. In preſcribing for a way, the defendant ought to ſhew a 9:43 . 
loco ad quem locum the way is, and though a way may be in groſs, 5. G. sp 
yet 1t ought to be bounded ok circumſcribed to a certain place, but is only a 
eſpecia 19 when it appears to lie in uſage time out of mind; for aalatien 
O0 1 CV, — 
] . * \ | 'M a E 
this ought to be in certo loco, and not in one place tc day, 4 and amines 
another place tO-Morrow , but conſtantly and perpetually in the per cur. that 
; "os a - EIT A 
ſame tag z adjudged. Ye. 163, 164. „ D. ee 
b e pieaced 2 
Alban v. Brow nt . eee 
ad quem, becauſe a man muſt not go over my grounds bit to the right place.“ Hob. 190. pl. 234. 
Trin. 15 Jace | in Gogle's caſe. Hutt- 10. Cobb. v. Allen, S6 Ge and heid that though the proper uſe 
of a way is to ſome end, and that ought to be ſh-wn, yet if it be only that he had a way over the cloſes in 
the new aſhignment, and nv place or end thereof 18 0 iced from what Cloſe, or to what other place; and 
iſſue is taken upon the preſcription, and found the preſeriptien is good. But in an indictment for 
an incroachment on the king's highway, that ob; ect on „ 1c was not laid a quo or ad quem the way 
leads, was dilaliowed, 2 Keb. 715. pl. G9. Mich. 22 © Lt» DB. be King v. Rawlins. 
Ibid. 728. pl. 8. Hill. 22 & 23 Car. 2. B. R. The King V. the Inhabitants of Glaiton, the court . 
gonceived the terminus a quo not material. : ' 


*[ 522] 


15. In treſpaſs the defendant preſcribed for a away, but did Brownl. 


þ 4 = er: u- 218.216. 
not ſbeꝛu what manner of away 7 20:75, whether a foot-way, or .. 


horſe-way, or cart-way, awd {0 uncertain ; ; and therefore the but is only a 


bar adjudged ill. Yelv, 163, 164. Mich. 7 Tac. B. R. Alban v. tranſlation 


Browuſall. In 11 tor 


8 ſtopping a way, the plaintiff declared that he was Ai :d cf 18 miſſuages in St. Boto! Py Ss, Aldgate, and 

= preſcribed for a way from every ene of: hoſe mug 6 a certain vacant 5 piece of greund, &. to fuch 
flace; and after a verdict for the plainti ff, it was objected that it was ue 5 2 2 41. t of a way be 

} at be bad a way ire & 


bad, whether a foot-way, ho: ſe-way, or cart-way ; fed non allocatur z for it is ſaid; 
redire, &c. and after a Verdict it ſpall bc intended a general gu for a. . urprſes. Com: ns's5 Rep. 114. 
pl. 76. Paſch. 13 W. 3. B. R. Warner v. Green. — 12 Mod. 580. S. C. but 8. P. does not 


appear. Ld. Ray m. Rep. 701. S. C. but S. P. does not appear 


N 16. In a declaration in caſe for ſtopping the plaintiff's way, it 
| was not ſhewn to what village {he avay led. Alter verdict for the 
plaintiff, this was moved in arreſt of judgment, and held a good 
exception, and judgment arreited ; but if it had been into a d, | | 
way there or in ſuch a village, it had been good. Brownl. 6. Trin. | 


17 


8 Jac, Allyns v. Sparks. 


$22 | Chimin Private. 
17. In zre/ paſs the plaintiff declared of a way from his boiſe 72 a 
1h, and fo back again. Exception was taken that every way is 
either appendant or in grolyy and ought to be ſo laid, but that here = 
the plaintiff had 7:27 alleg god that MX way was appertaining to his Z; 
heile, and the court w ere clear of that opinion; becauſe in this 
action the plaintiff is only to recover damages, whereas i afſiſe of 
vu ũù the thing itſelf is to be recovered. But in this principal 
caſe he ought not to 3 that this way was n to the 
kouſe, it being laid to be from the houſe to the mill, and from the 
mill back again to the houſe; and jo the declaration is good, and 
judgment for the plaintiff. Bullſt. 47. Mich. 8 Jac. Pollard v. 
Caly. £ 
18. In ſci. fa. upon a n e for the good behaviour ; for 
that the defe ndant with oth. FS rite ufly and unlazofully entered into 
ac Sa c. bfe, ant cut up a qu 10197 he, e, XC. The a. fendart as to all 
tut the organ the cls ſo and cutting the bh. dye, pleaded not guilty; and 
es to that he juſtified by a preſcription for a highs: vay in the ſaid cloſe, 
and becauſe pi wie / "oped evith a uc, Hedge, he cut it up; the 
plaintiff replied de injuria ſua propria & ex malitia / 5 the 
defendant wn — cut the hedge, & c. upon which Sie was joined, 
and f:und for the plain: 2 It was objected, that there was not any 
iſſue joined, for de injuria ſua propria, where one juſtifies for a 
wy or for any particular thing, is no ſuc, but the plaintiff aught 
lic. larly to traverſe the Preſet ription alleged, and conclude abſque tali 
ca, becauſe the whole caſe is in iſſue; and it was adjudged. 
Cro. J. 598. pl. 22. Mich. 18 Jac. B. R. The King v. Hopper. 
2 - 19. It a man has a way from hi 15 houſe to the church, aud the next FH 
S land to hi: Be "fc is bis caun; it was ſaid by Doderidge ]. that Z 
is cannot in this caſe preſcribe that he has a way from his houſe 
to the church; for he cannot preſcribe te have a way in his own 
land. But Ley Ch. J. contra, becauſe then all ways in the corn 
[common] fields ſhall be diſtant [deſtroyed] but the preſcription 
_ general, 2 all be applied ta the other lan 1 „to which Chamber- 
L523 lain J. agreed. But Doderidge faid that infruiteneſs ſinfiniteneſs} 
alters the caſe. 2 Roll. Rep. 397» 398. Mich. 21 Jac. B. R. in 
caſe of Slowman v. We 
20. In action on the caſe for diſturbing the plaintiff in his way. 
Exception was taken becauſe it was nt "te wn from hat vill 75 
what vill the away led; and per Jones and Doderidge J. there is a 
oh Ference when it is alleged as an abuttal and when by way of i- 
fication in treſpaſs ; and judgment accordingly for the plaintiff, 
PLS. 420, 421. Paſch. 1 Car. BK. Harriſon v. Rook. 
Lat. 169. 21. Caſe was brought for Nopping a away which the plaintiff had # 
1 aſe 43 from ſuch a place over Blac t- Acre where the nuſance is, wits ſuch a 3 
Nen them, feld (ty name , and it was ruled to be good, without fſhewing whet 
5. C. in to- zntereft he had in that field ; for it ſhall be intended to be a common. 
bem verbis. feld. But if it had been v/que ad tale clarſum, he ought to ſhew 
what intereſt he hath in the cloſe. Noy, 86.- Park v. Stewſam. 
22. In treſpaſs quare clauſum fregit, the detendant 7u/tified for a 
way; the plaintiff replied, that he went out of the way ; this is a 
good replication, per Harvey and Hutton J. to which on 
all 
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and Crook agreed; for there it was confeſſad and avoided by the 
replication. Het. 28, 29. Trin. 3 Car. C. B. in caſe of John- 
fon v. Morris. | 

23. In treſpaſs, &c. the defendant juſtified that he had a away 257 
only to go, ride, and drive His * but likexvije to carry avith bis 
carla; the plaintiff traverjed, abique hoc that the defendant lad a 
way, 14 only to vo . ride, &c. in the very ve of the plea, _ 
fo to iſſue, and found for the plaintiff. It was 4bjeted that the i//u 
avas all, becauſe it was no direct affirmation, Fre by an Ped. 
enly ; but the w! = court held e contra. Mar. 55. pl. 83. Mich. 
15 Car. Hicks v. Webb. 

24. In caſe for Ropping a way, the plaintiff ſet ferth a title as 
Ire of the company of haberde bers 1 in London, and claimed a way for 
them; whereas they * let the ſame cannot have the way, 
and ſo the preſcription is not rightly ap} Med 3 it ſhould have 1 
for them to have the wav pro tenentibus & ocernpatoribus ſuis ; but as 
the declaration is laid, the company ought to have brought the 
action. Sty. 300. Mich. 1651. B. R. Camel Stephe: 18. 

26. In fraß % the defendant jufiified | for q way from his houſe 
threugh the place avhere 1 efgue altatt vidi reg Yam 101 Po ia D. wocat® 
Lendon-riad, Iflue was joined upon the way, and found for the 
r and per cur. it being found that he pad a way over the 
place where, it is not material to the juſtiſicatian auhither it leads, it 
being after verdict, when the right of the caſe is tried; and it ks 
added at Jait {aided at Icaſt) by the ſtatute of Oxford 16 Car. and 
ſo Twiſden ſaid was the opinion of all the judges in Serjeant's- 
inn, he putting the caſe to them at dinner. Vent. 13, 14. Paſch. 
21 Car. N. Clarke v. Cheyney. 

27. Treſpaſs, quare clauſum fregit & diverſa onera equity Of 
gravel had carried away, fer quod viam fſuam amifit. After verdict 
it was moved that the diver/a onera equina was uncertain, and had 
ſet ferth no title to the away, nor any certainty it. It was {aid on the 
other ſide, that the uncertainty was aided by the verdict, and the 
other matter about the way was only laid in aggravation of 
damages. But the court held the exceptions mates ial, and thou ght 


it would be very inconvenient to permit ſuch a form of putting a 


1 


title to a way into a declaration in treſpais. 2 Vent. 73. Mich. 


1 W. & M. in C. B. Blake v. Clattie. a 

28. In caſe the plaintiff declared that he, for 4 years las Pa ſt, 
avas ſeiſed in fee of lands adjoining to the defendant's meadow called . 
and that during that time habere debuit d certain way throu, h a 
gate of the defendant's in B. to a cloſe, &c. of the plaintiil”s ; but 
the defendant, to hinder the plaintiff of the way, /:ched 100 the , 
gates, &c. mer Judgment for the plaintiff by d icfault, and a writ 


of enquiry, &c. it was“ moved that the plaintiff had not thewn any 


title by preſcription or otherwiſe ; but the' whole court held it oaly 7... 


n - 
Trend, 28 
«> 
, 


matter of form, and well upon judgman by defauit avid a general 
demurrer, Without any ſpecial cauſe thewa; and tome of them 
held it good in all caſcs, though it had been thewn tor cauſc of 
demurrer. 3 Lev. 266. Paſch. 2 W. & M. in C. B. Windord v. 


Woolaſton. 


Ropped it, & The defendant pleaded 2 frivolous plea; anc upon d mustei it was ohetted 
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declaration was ill, becauſe the plaintiff did ve preſcribe, or ethereoife intitle bimſelf to this way than by 


@ bare p. ien of the me/ſuages The court held the declaration ſufficient, it being but a poſſeſſory 
action. 2 Vent. 186. Trin. 2 W. & M. in C. B. Warren v. Sainthill. S. C. cited Arg. 
6 Mod. 312. and that it was held it would be good on a demurrer. 


23. Caſe for difurbing the plaintiff in his away, ſetting forth that 
10 Man, &c. & diu antea & adhuc, &c. he was p- Ned of an ancient 
me/ſuage called C. and that he ought to have a way from thence in, by, 
and through a cleſe of the defer: dr called G. to the highway, and 
that the defendant had made a hedge creſg his ſaid cloſe, fo that 
the plaintiff could not paſs. Upon a demurrer to this declaration 
it wos objected that the plaintiff had ſet forth he was poſſeſſed of 
the meſſuage, but did t /ay that he was poſſeſſe d for years ; and that 
it appears by the declaration that the lands in which the way is 


claimed are the lands of it detendant, and therefore the plaintiit 


ought to /t forth bis title to the way either by grant or preſcription ; 
though otherwiſe it had _ if the action had been brought againſt 
a meer tort-feaſor, according to Sr. JoHN AND Moopry's cas, 
3 Keb. 528. 531. but notwithſtanding the plaintiff had judgment. 

Lutw. 119, 120. Hill. 4& 5 W. & NM. Blockley v. Slater. 
2209. Defendant having made his preſcription for a way 10 Bl. Acre, 
cannot juſtify geing over the plaintiff's cloſe called Wh. Acre, 

Lutw. 114. Trin. 7 W. 3. Laughton v. Ward. 

xSalk.173. 30. A man cannot claim a way over my ground from one part 


1. 2. 210. : 
ry . = thereof to anther , but from ene part of his cwn ground to another, he 


pi. þ. S. C. * claim a way over my ground. 6 Mod. 3. Mich. 2 Ann. 


but S.P. R. Staple v. Heydon. 
docs not ap- 


pear. 3 Salk. 121. S. C. but S. P. does not —_ 


1 Salk. 173. 31 The way of Pleading by a particular tenant, is to ſhew 
11 33 that ſuch a one was ſeiſd in fee of the place to which, &c. and 
pl. i. L. being fo feiſed, was intitled is a way, and ſhew how, and that be 
but S. P. granted to lefſir, &c. who alſo granted ts him, &c. For when 
— a9* 2P- one ſhews a particular eſtate, he nut ſhew the fee in ſomebody. 
. 6 Mod. 4. Mich. 2 Ann. B. R. Staple v. * 


S. C. but 
8. P. does not appear. 


For more of Chimin Private in general, ſee Actions (N. bj 
Nuſance, Treſpaſs, and other proper titles. 
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Church-wardens, 


(A) Church-wardens. [Their Capacity. ] * 


Lr. HE church-wardens cannot preſeribe to have lands to In London 
them and their ſucceſſors; for they are nat any corpora- the parſon 
tion to have lands; but for goods for the church. Paſch. 37 Eliz. __ ee 
B. between LAN GLE AND DIEREDINE. ] a corporation 
| | | to purchaſe 
lands, and demiſe their lands. Cro. J. 532. pl. 15. Paſch. 17 Jac. B. R. obiter. In Lon- 
don the church-wardens ate a corporation, and may take land for the benefit of the church. 80 
throughout England they are a corporation, and capable to take and purchaſe goods for the benefit of the 
church; per tot. cur. (abſente Crooke) Mar, 67. pl. 104. Mich. 15 Car. Anon. They ure a 
corporation by cuſtom, and this is by the common law. Jo. 439. pl. 4. Trin. 15 Car. B. R. per 
cur. in Evelin's caſe. Cro. C. 552. pl. 4. S. P. in S. C. Noy, 139. Mich. 4 Jac. Anon. 
S. P. A remainder of a term for 40 years was limited by deviſe to church-wardens. Hutton and 
Harvey J. held the remainder not good to them, becauſe they are not corporate, ſo as they may take by 
tha: grant. Het. 74. Hill. 3 Car. Fawkner's caſe. : | 
Church-warden is a corporation, and the property of the bells is in him, and he may bring trower at 
common law. 2-Saik. 547. pl. 2. Trin. 4 W. & M. in B. R. Starkey v. the Churcn-wardens of 
Watlington. | | 
It is ſaid in the books that the church-wardens are a corporation, but very improperly ; for all the 
pariſhioners are the body, and the churchwardens are only a name to ſue by in perſonal actions; but 
the property is in the pariſhioners; ard in all actions brought by church-wardens it mutt be laid ad 
damnum parochiandrum; per Maccle ſield C. MS. Rep. Hill. 9 Gev. in canc. Whitmore v. 
Bridges. — The church-wardens are not a corporation without the parſon; per cur. 5 Mod. 396. 
Paſch. 10 W. 3. in caſe of Cox v. Copping. | 


[2. If a ment be made 79 the uſe of the church-wardens of D. 
this is a void uſe; for they have not any capacity of ſuch a pur- 
chaſe, 17 b. 

3. Gift of the goods of the pariſh made by the church-wardens is ns e 
not good wih, the ofſont of the ſide- men and the wry ; and if power MP 
by the veſtry, the ſame is good. Arg. 3 Bulſt. 264. Mich. — 
14 Jac. in caſe cf Mottram v. Mottram. Res xi 


not to the d advantage of the church, Yelv. 173. in caſe of Starkey v. Barton, cites 13 He 7. 10. 


4. Church-yarden ij a tempsral * officer. He has the property “S. P. a2 
and cuſtody of the pariſh goods; and as it 1s at the peril of the wee 
pariſhioners, ſo they may chooſe and truſt whom they think fit, Vent. 267. 
and the archdeacon has no power to elect or controul their 8 
2 r. 20 


election. 1 Salk. 166. Hill. 8 W. 3. B. R. Morgan v. the a 


Archdeacon of Cardigan. 

3 power is en- 
larged by ſundry acts of parliament.— They are temporal officers by law, and entruſted with the goods 
of the pariſh, Comb. 417. Hill. q W. 3. The King v. Rice;——12 Med. 116. S. C. & S. P. 
by Holt Ch. 1 He is a temporal officer, and to be ordered by the temporal laws. 3 Mod. 335. 
Hill. 2 W. & M. in E. R. in Leigh's caſe, -2 Roll. Rep. 71, 72. Hill. 16.Jac. B. R. Mounta- 
gue Ch. J. ſaid, that a church-warden is not an ecelefiaſtical but a temporal officer, employed in eccle- 
ſiaſtical bufiicſs, . A church-warden is not an officer, but a' miniſter to the fpiritual court; per 
tt. cur, Godb, 279. pl. 395+ in caſe of Eiſhop v. Turner, 8. Co 


5. As 


ſlays, that his 


x 


a> 
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5. As on 2 the one hand the parſon of the church ts a corporation 
far the taking of fe * for the uſe and benefit of the church, and 
nab capable "of taking grad Or any perſonalty on that behalf; / 
the church-wardeis are a corporation to take money ar goods, or 
other perſonal cttzte for the uſe of the church, but are % en- 
abled to take lande; per the maſter of the rolls. 2 Wms.s 
Rep. 126. Hill. 1722. in caſe of the Attorney-General v. 


Ruper. 


(A. 2) The Power of them, and of the Pariſh. 


S.C. cited f. 7 Gift by them of goods in their cuſtody, without 'h e conſent 


D. . 
„ ee of the Seen or veftry, is void. 38 Eliz. METaoLD 


Roll. Rep. AND WINN'S CASE, cited per Coventry, My Rep. 14 Jac. B.] 
426. in pl. 

19. 

Roll. Rev. [2. If a uu takes the ergans out of the church, the church- 


$7- pl. 33. evardens may hade an action of zreſþaſs for it; "Ba the organs 


1 2 belong to the pariſhioners, and not to the parſon, and therefore 
uckfale's the parſon cannot ſue in the eccleſiaſtical court againtt him who 


cafe, 8. C. took them. Tr. 12 Jac. B. R. per curizm adjudged.] 


and the par- 
fon having libelled for this matter in the ſpiritual court, a prohibition was granted. If a pa:iſh 


bible be taken out of the church, the church-wardens may have an action at common law. Ibid. 


[Z. The church-wardens by He conſent and agreement of the pa- 


riſhiener's, may take a ruinous bell and deliver it ts a bell-founder, and 
that he by their agreement fhal! have for the caſling thereof 4 l. and 
ſhall retain it till the 4%. be paid; and this agreement of the pa- 
riſhioners ſhall excuſe the church-wardens in a writ of account 
brought againſt them by the ſucceſſors of the church-wardens ; 
for the pariſhioners are a corporation for the diſpoſal of ſuch 
perſonal things as belong to their church. Mich. 37, 38 Eliz. 
B. R. between METHOLD AND D WixN, adjudged.) 


[4- So the church-wardens by the aff and agreement of the 


pariſhioners, may take the flones belonging to the church, am! with 
part thereof repair a ruincus window of the church, and retain the 
ret to themiclves in /atisfation of their expences employed in the 
repairs of the ſaid window. Mich. 37, 38 Eliz. . R. between 
METHOLD Ax Dp Wixx, adjudged.] 
5. Treſpaſs was brought by the church-wardens againſt the par ſor 
of their pariſh, for breaking of their field in their ward being, and 
7 good, and fo ice that they are incorporated at common law as t1 
things perſonal, and they may have appeal and action of account 
de bonis eccleſiæ, & c. Contra of things real. Br. * 
pl. 84. cites 11 H. 4. 12. and 12 U. 7. 27. | 
6. A ferffment was made to the uſe of the pariſhioners of D. and 
the church-wardens made a leafe fer years, and ill. Br. Treſpafs, 
pl. 289. cites 12 H. 7. 27. 
7. Admitting that church-wardens may remove ſcats in the 
church at their pleaſure, yet they cannot cut the timber of the 


pew. Noy, 108. Trin. 2 Jac. C. B. Gilſon v. Wright & al. 
8. Church- 


TChurch⸗wardens. 


B. Church-wardens may take notice of #ncroaachments on the 
church-yard, but not of „i. of diſcord among the neighbours. 
Vent. 129. 23 Car. 2. B. R. Anon © 

o. A church-warden may execute his office before he is ſuvorn, 
though it is convenient that he ſhould be ſworn; per Cur. faid 
to have been reſolved. Vent. 267. Hill. 26 & 27 Car. 2. : 
BK 

* 10. If the pariſh was ſuramoned, and refuſed to meet, or make Skin. 29. | 
a rate for the repairs of the church, the church-wardens might make pl. 3. S. C. 
a rate alone, (if necdful,) becauſe, if the repairs were neglected, 3 : | 
the church-wardens were to be cited, and not the pariſhioners. RD i ; 
Vent. 367. Trin. 35 Car. 2. B. K. Thursfield v. Jones. d. P. by 


; Holt Ch. J. 
| obiter. Comb. 344. Mich. 7 W. 3. B. Ro 


11. Eccleſtiaſtical court may puniſh church-wardens if they will 5: P. and if 
7 „ 1 theerdin 

nit open the church le the parſeu, or to any one acting under him, 3 2 g 

but not if they refuſe to open it to any other. 3 Salk. 87. Mich. « me ts 


12 W. 3. B. R. Church-wardens of St Bartholomew's caſe. n | | 
: Lede In / 


ſuch a church, yet he cowd not juſtify doing it without cenſerrt of the parſon; and if a p-rion give a 

charity to à certain cletk fir preaching 1 4 4 pariſh, he muſt do it by the content of the parion; ' 
ter Holt Ch. J. 12 Med. 433+ in caſe of Turton . Reignolds. 

2. If he that is a church-warden de facto mates a rate for re— 

pairing the church, this will bind the pariſhioners; per Holt. Ms. 

Caſes. | 
13. If there be a church-wvarden de jure, and a church-awarden de 
Vacko, in the ſame pariſh, this latter cannot juſtify the laying out 

of, or receiving money, but he is accountable to the church-warden 

de jure; he is no more than another man, per Powel and Powis, 

and he that is de jure may bring an indebitatus aſſumpfit againſt 

the other, &c. MS. Cafes, Paſch. 9 Ann. B. R. Andrews v. 10 
Eagle. 0 55 
14. Goods given or bought for the uſe of the church are all 
bna ecclefie, for the taking whereof the church-wardens may bring 
treſpaſs; per the maſter of the rolls. 2 Wms.'s Rep. 126, Hill. 1722. 
in caſe of the Att. Gen. v. Ruper, cites F. N. B. 91. (T) and that 
he may bring treſpaſs for the taking theſe goods, as well in the 
ume of their predeceſſors as in their own time. 


(BY) Flection. 


Q 
. HE canon about electing a church-warden is to be intended 


Anon. | . 
2. Prohibition was moved for, becauſe where the cuſtom of the ; 

village was, that the pariſhioners have uſed to elect two church- 

wardens, and at the end of the year to diſcharge one, and elect 

another in his room, & alterms vicibus, &c. by the new canon 

now the parion has the clection of one, and the pariſh of the 
Vo... ol other, | 


— ——- G4, re 
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other, and that he that was elected by the pariſhioners was dif. 
charged by the ordinary at his viſitation, and for that he prayed 
a prohibition, & allocatur as a thing uſual, and of courſe, for 
otherwiſe (by Hubbard) the parſon might have all the authority 
ot his church and pariſh. Nov, 31. Butt's caſe. N 
And church 3. Of common right the ch church-wardens belongs'to the 
— pariſhioners. Tt is true, in ſome places the incumbent chooſes 
the pariſh by One, but that is only by ufage, and the canon concerning chooſing 
virtue of a church-wardens is ne regarded by the common law ; per Holt. Ch.]. 
caſtom car who ſaid this was the opinion of Hale Ch. J. Carth. 118. Paſch. 


wt be ref a * | . n 

ed by 42 2 W. & M. in B. R. The Church- warden of St. Giles in North— 
archdeacon ampton's caſe. 

on pretence 
of pe vertv er unñtreſt, and in ſuch caſe the pariſh, having appointed him, mutt be anſwerable for him., 4 
12 Mod. 116. Hill. 8 W. 3. King v. Rees. 8 


[528] 4. Archdeacon has nothing to do to refuſe, but admit. Comb, 
| 417. Hill. 9 W. 3. B. R. The King v. Rice. 


1 Cuſtom will, 5. Where the church-wardens are to be elected by the pari— 
ae A ſhioners by preſcription, it ſhall not be in the power of the parſon 


N to hinder them. Per Cur. 8 Mod. 325. Mich. 11 Geo. in caſe 
Vent. 267. Of the King v. Singleton. | 
Mil. 26 & 6. It is criminal to ſwear one iuto this office that has ns manner if 
27 Car. 2. . . . 8 , * s 3 
B. R. Anon. right, for which crime an infirmation will lie; Arg. 8 Mod. 380. * 
Trin. 11 Geo. in the cafe of the King v. Harwood. _ I 
7. In an action for a falſe return a ſpecial verdict found the 
cuſtem to be fer the pariſhioners of annually to elect a 
church-warden ; that S. the plaintiff was elected by the pariſhioners t: 
ſerve for church- warden for the year 1734, and until another be choſen ; 
that at a very the enſuing year, he was re-elefted by the pariſhioners, 
but at the veftry then holden, the vicar and one church-warden adjourn- 
ed the veſtry to the next day, and the wicar then chiſe Chapman. A 
mandamus had been directed to to admit and ſwear 
in the plaintiff. It was argued for the plaintiff, - that the 89th 
canon of 1603, that all church-wardens and queſt-men ſhall be 
choſen by the joint choice of the miniſter and pariſh, if it may be, 
if not, then the miniſter to chooſe one, and the pariſh the other, 
has never been received as law, and cited Cro. Jac. 532. War- ; 
ner's caſe. Cro. Car. 551. Hard. 378. and Carth. 118. where 
Holt Ch. J. fays, that where the incumbent chooſes one, it is only 
by uſage, and that a church-warden is a temporal officer, Per 
Lee J. in all councils and elections the general rule is, that the 
major part binds, and cited 18 E. 4. 2. and Hackwell's Modus 1 
tenendi Parliament'. The Ch. J. ſaid that the queſtion is whether 
the adjourning by vicar jointly with one church-warden, was 2 
valid and good adjournment, and he thought not; and that if vicar 
and church-warden had ſuch a power, it muſt be by cuſtom or by 
rule of common law; but no cuſtom is found, nor is there any 
rule of common law to veſt this power in the vicar, nor is it in 
the power of church-wardens to adjourn ; and then the right is in 
the aſſembly itſelf. Per Probyn J. the vicar is not a neceſſary 
party at the veſtry, and judgment for the plaintiff per tot, Cur. 
MS. Rep. Trin. 1736. B. R. Stoughton v. Reynolds, 


Church-wardens, 


(C) Favoured or relieved, or not. 


HOUGH church-wardens are chen for 2 years, yet for 

_ cauſe pariſhioners may diſplace them. 13 Rep. 70. cites 
26 H. 8. 

2. By 5 canons, no eccleſiaſtical judge ought to cite any 
church-warden 7s the court, but ſo as he may return 2 again to his 
houſe he ſame day. 12 Rep. 111. Hill. 10 Jac. 

3. For ſuch things as a church-warden does ratione officit, no 
23 by the ſucceſſor will lie againſt him in the ſpiritual court. 
Godb. 279. pl. 395. Hill. 16 Jac. B. R. Biſhop v. Turner. 

4- Bill againſt defendants lately church-wardens, becauſe they 
refuſed to make a rate to re-imburſe the plaintiffs according to a vote 
and order of the veſtry; and cited Jefferie's caſe, 5 Rep. that the 
majority may bind as to pariſh duties; it was objected that 
they ſhould have come when the defendants were church-wardens; 
that if they had been decreed to pay, they might have re-imburſed 
themſelves by a rate; per Serj. Philips, a decree was againſt 
Doctor Crowther and his ſucceſſor,“ ſo here would have it againſt 
church-wardens and ſucceſſors. 2 Vern. 262. pl. 246. Paſch. 
1692. Battily v. Coke & al, 


I 
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The bill was 
againſt the 
ſucceeding 
church. 
wardens, to 
oblige then 
to make a 
rate accord- 
ing to an or- 
der of veſtry, 
to reimburie 
them ſeveral 


ſums of mo—-y— 


ney laid out 


by order of veſtry, for repairs of the church, ard build: ing tuo new galleries; and their accounts hav- 


ing, at their going out of their office, been taken by 
but the ſucceeding cburcb-æabardens Leine cut of their office, and new ones cloſe ; after exa 


fribli cation 


lit 55 and patied and allowed by the veſtry, 


mination and 


no remedy lay but in the ſpiritual court, or againſt ſuch particular pariſhioners as employed 


them, the money for the repairs being all paid, and the remainder due be ing for the galleries. Ch. 


Prec. 42. * Cook. 


. The plaintiff ho was late church-warden, was decreed to be 
wait the money laid ct for the uſe of the parith with coſts, and the 
decree went on and ſaid, for which purpoſe the veſtry of the ſaid 
pariſh are to take notice hereof, (viz. of the decree) and to ſet a 
rate accordingly, and what the church-wardens ſhall pay in obe- 
dience to the decree, the ſame is to be brought into their accounts, 
and to be allowed them when they paſs their accounts with the 
pariſh; cited Chan. Prec. 43. in caſe of Battily v. Cook, as Trin. 
2 W. & M. the caſe of Birch v. Barſton & al', church-w denn of 
Lambeth. 

6. On a diſpute between imprepriator and pariſpioners, concerning 
a right to a houſe-for which he brought an ejectment; the court 
would not compel the church-wardens to produce the pariſh books 
and give him a fight thereof, and copies of what concerned his 
title, for his and their intereſt are diſtinct; for it was not a paro- 
chial right, but a title which is now in queſtion, and ſo no reaſon 
to produce the parith books, which would be to ſhew the defend- 
_ s evidence. 5 Mod. 395, 396. Paſch. 10 W. 3. Cox v. 
0 
A ” 1 he church-wardens, as church-wardens, received 20 l. for the 
uſe of the pore where ne avas due, and by 1m nM only, and upon 
09:4 2 being 


1 


Ibid. cites 
39 Car. 2. 
lame; Vs 
Rich, $. P. 
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Church-wardens, 
being /en/ible of the miſtake, repaid the mone The ſucceeding 


church-w ardens brought an action for the money againſt the former 


ones; per Powell J. though the old church-w -ardens could not 


plead ne 1gques receiver, yet they might plead his matter fpectally ; 


and per Parker Ch. J. it is not neceſſary to ſhew re-payment, but 


only that the money did not belong to the parith ; and had they 
paid it to the pariſh b ere the in Hale was #1:520n, the pariſh would 


have been charged with this money, and this re-payment was an 


act done in diſcharge of the pariſh, and fo a proper plca before 
auditors. See 10 Mod. 22. Paſch. 10 Ann. B. R. Bithop v. 
Eagle. 

8. In an action by prefent church-wardens againſt the former 
ones, the court was clear that the church-wardens thould be a/lavedt 
their expences, and furpluſage, in caſe their expences Out- balanced, 
&c. for church-wardens are more than bare receiv ers, and are in 
all reſpects bailiffs. 10 Mod. 23. Paſch. 10 Ann. B. R. Piſliop v. 
Eagle. | 
9. Bill againſt go pariſhioners 55 executrix of one of the church- 
wardens of Woodford, to be re-imburſed money laid out by the 
teſtator as charch-warden, for re-building the fleeple of the church. 


It was objected that this matter was proper "hg the eccleſiaſtical 


court, and not for this court. But per Harcourt C. the plaintiff is 
proper for relief in this court, and there are many precedents of 
the like nature. One in the time of Cowper C. agalnſt the pariſh- 
ioners of St. Clement's for the organ in the church, and many 
more before; and ſo that objection was over- ruled, and the cauſe 
to proceed; and decreed that the pariſhioners ald re- imburſe 
the plaintiff the money laid out by her teſtator, with coſts of this 
ſuit, and that the money ſhould be raiſed by a pariſh rate. MS. 
Rep. Paſch. 13 Ann. in Canc. Nicholſon v. Maſters & ab. 
Pariſhioners of Woodford in Com. Eftex. 

10. Church-wardens, as being a corporation for the goods of the 
pariih, commence a ſuit by and with the conſent, and by order of 


the pariſh, concerning a charity for the poor, in which they miſcar- 


ried, and then brought a bill againſt the ſubſequent church-wardens, lo 
be repaid the c:/i; by them expended, and had a decree for it, But 
it was proved that frem time to time the pariſh was made acquainted 


with what they did and though there was no veſtry by preſcrip- 


tion, yet a veſtry book, kept for the pariſh acts, was allowed as 
evidence of their conſent; they are the truſtees of the pariſh for 
all matters, and therefore the ceſty que truſt ill. Pariſhioners 
ought to contribute, and not lay the burthen upon theſe poor peo- 
ple the church-wardens. Ihe annual fſuccellive church-wardens 
need not be made parties, as they are renewed. Per the maſter 
of the rolls. MS. Caſcs, Trin, Vac. 1718. Radnor Pariſh iu 


Wales. 
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Church-wardens, 


(D) ͤ Actions by or againſt them; and what Re- 
medy they have when their Time is expired. 


I. F opinion of the court was, that the wardens of the 
goods of the church ſhould have action of freſpaſt of ſuch 
ds in their ward being taken, notwithſtanding that they are 
not incorporated. Thel. Dig. 21. lib. 1. cap. 23. . 1. cites 
Hill. 11 H. 4. 12. and ſays, that fo it was held 8 H. 5. 4. & 
Trin, 37 He 30. 
ber: (hall have the action of goods carried away in the life of the teſtator. But Brooke ſays, 
for the ſuccefſor cùunet have the action, by reaſen that they are nat incorporated. 

2. And ſuch writ was brought where the goods were taken in 
the time of other wardens. Thel. Dig. 21. lib. 1. cap. 23. f. 2. 
cites Paſch. 19 H. 6. 66. and ſays, that Fitzh. in the writ of 
treſpaſs in his Nat. Brev. fol. 91. affirms that ſuch writ hes well. 

3- Though the pariſhioners ſhall not have account, yet they 
may appoint new wardens, and they ſhall have account againſt the 
c awardens, and ſo ſee that as te things perſenal they are a corpora- 
tian by the common law; per Needham, Br. Corporation, pl. 

4. "Treſpaſs by wardens of a church de librs in cuftodia ſue ex- 
i/tente capt! aſpert ad damnum parochiansrum, and not ad dam- 
num of the wardens; and good per Littleton & Needham; and 
here the new wardens ſhall have action of account againſt the ff 
wardens. Br. Damages, pl, 124. cites 8 E. 4. 6. 


& Needham J. Br. Corporations, pl. 55. cites S. C. 


. Where an obligation is made to them and ta their ſucceſſors, 
and they die, their executors ſhall have action, and not their 
ſucceſſors. Thel. Dig. 21. lib. 1, cap. 23. ſ. 6. cites 20 E. 4. 2. 

6. It was ſaid that they ſhall have action of treſpaſs, and appeal 
of the goods of the pariſhioners, becauſe they are charged with them, 
&c. Thel. Dig. 21, lib. 1, cap. 23. f. 4. cites Trin. 12 H. 7. 27. 


339 


Br. Treſpaſs 
pl. 200. 
cites S. C. 
accordingly, 
and that it is 
ſaid elſe- 
where that 


if they die, 


their exec 


quære inde z 


Thel. Dig. 
21. b. 3. 
cap. 23. ſ. 3. 


ein SC. 


Thel. Dig. 
115. lib. 10. 
cap. 2 5. ſ. 3. 
cites J. C. 
—8S. P. held 
accordingly 
per Littleton 


Br, Treſ- 
paſs, pl. 289. 
eite 8. C. 
that they 
may have an 


appeal of robbery of ſuch goodse 


7. It was held that they ſhould have / ien firme, if they are 
ejected of land leaſed to them for years, Thel. Dig. 21. lib. 1. 
cap. #3. 6 5. cites Trin. 15 H. 7. 8. 

8. And they have had action, hin the cafe, Thel. Dig. 21. 
lib. 1. cap. 23. ſ. 4. cites Trin. 26 H. 8. 5. 

9. If goods of the church are taken, away, and afterwards He 

church-wardens in whoſe time they were taken away are out of 

their office, and they bring an action for the goods, ihey may 

ſuppsſe it to be ad damnum ipſorum ; or, ad damnum parechianorumy 

at their election; but if the ſucceſſors bring the action, they muſt 

of neceſfity ſuppęſe it ad a ta Agreed per on 
| \ 3 an 
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Mae's. 


Br. Treſ- 


cite; 37 H. 


paſs, pl. 200. 
6. 30. S. P. 


Church-wardens, 
and judgment accordingly, though the juſtices at firſt concerved 
that the predeceilor de e could not have action, his 
time _ paſt. -Cro. E. 145. pl. 5. Mich. 31 & 32 Eliz. C. B. 
and ibid. 179. pl. 11. Paſch. 32 Eliz. B. R. Hadman v. Ring- 


wood. 


10. A 6 by the common law, may maintain an 
action on the caſe for defacing of a monument in the church. Godb. 


279. pl. 395. Hill. 16 Jac. B. R. Biſhop v. Turner. 
11. Writ iſſued to the biſhip, commanding him to admit a church- 


warden elected by the pariſh, Palm. 50. Mich. 17 Jac. B. R. 
| The Parith of St. Balaunce in Kent. 


12. A prohibition was prayed to the archdeacon of Exeter, 
becauſe he proceeded to excommunicate the plaintiff, for that he, 
being church-warden, refuſed to preſent a netoricus delinguent, being 
admeniſbed; and a prohibition was granted; for they are not to 


direct the church-warden to preſent at their pleaſure ; but if one 


church-warden does refuſe to preſent, he may be preſented by 
his ſucceſſor. Freem. Rep. 298, 299. pl. 356. Hill. 1680, 
Selby's caſe, cites 13 Rep. 5. 

13. Action lies for citing church-w arden to account, that has 
actounted before, though nothing more is done, and though nothing 
enſued but an excommunication, and no capias nor any expreſs 
damage laid. 2 Show. 145. pl. 121. Mich. 32 Car. 2. B. R. 
Gray v. Dight, alias Day. 

14. If money be difburſed by church-wardens for repairing the 
church, or any thing elſe mercly eccleſiaſtical or ſpiritual, the 
ſpiritual courts ſhall allow their accounts; but if there be any 
thing elſe that is an agreement between the pariſhioners, the ſuc- 
ceeding church-wardens may have an action of account at law, 


and the ſpiritual court has not juriſdiction. 12 Mod. 9. Mich. 


3 oh & M. in B. R. Styrrop v. Stoakes. 
. The goods of the pariſh are in his cuſtody, and he may 


hae treſaſs for them; per Holt Ch. J. 12 Mod. 116. Hill. 


8 W. 3. The King v. Rees. 

16. The ſucceeding church-wardens may have an action againſt 
their predeceſſors for the goods of the pariſh. Comb. 417. Hill. 
9 W. 3. B. R. in caſe of the King v. Morgan Rice. 

17. Church-wardens may bring actions for debts due to the pa- 
Tiſh in their own names; for they are a corporation. Agreed. 


Farr. 116. Mich. 1 Ann, B. R. in caſc of Thimblethorp v. 
Hardeſty. 


18. If there be a ct em for the church-w -ardens 15 collect money | 


for the pariſh clerk, an action on the caſe will lie againſt him for 
not diing it. 6 Mod. 253. Mich. 3 Ann. B. R. in caſe of 


Parker v. Clerk. 
19. The pariſhioners may call the church-wardens into the 


| ſpiritual court for the money that they have received. MS. Cates, 


Mich. 7 Ann. B. R. Holloway v. Knight; but quzre if one 
or two of the pariſh may do this when all the reſt are agreed. 

20. If church-wardens receive money by miſtake, (it not being 
due to them,) and * knowledge * the m 2 Pay it over to the 


| pariſh 
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Church:wardens. 


pariſh for whoſe uſe they received it, whether they may, after 
they are out of their office, be charged in an indebitatus al» 
ſumpſit for the money, was made a queſtion, and Powell J. 
thought they might, but Parker Ch. J. thought they could not. 


See 10 Mod. 23. Paſch. 10 Ann. B. R. in cafe of Eagle and 


Biſhop. 

A. Two jrftices made an order, to compel the preſent church- 
wardens of Ely 1% pay to the precedent ones, or their executors, 40 1. 
quaſhed * per Cur. for they have no ſuch authority, 2 Shaw's 
Pract; Jutt. 29. cites Hill. 1712. The Church-wardens of Ely's 


caſe. 


For more of Church-wardens in general, fee Prohibition, 
and other proper titles. 


Circuity of Action. 


(A) Circuity of Action; and what 1s a Bar to it, 


1. IF I grant to my tenant 20 hold without impeachment of waſte, 


or a lord grants to his tenant that he ſhall not be pu- 


niſhed in . &c. or the king grants to one 79 be diſcharged 
ic 


A diſmes, the fame may be pleaded by rebutter, and the party not 
put to bring his action of covenant, or to fue by petition, Heath's 
Max. 44, 45. cites 19 H. 6. 62. 5 

2. And ſo it ſeems of waſte in 21 H. 6. 47. [though] the 
grant [be] by leaſe, whereof doubt is made afterwards in 21 H. 
7. 23 & 30. Where the principal caſe was, that the obligee 
granted, that if he did implead the obligor (before ſuch a day) the 
obligation ſhould be void, and a good bar; and upon that rea- 
ſon ſhall the garniſbee, or tenant by receit, rebutt by a releaſe or 
warranty, Heath's Max, 45. : | 


© 532 


Shaw's Pa- 
rith Law, 
199, 200. 
cites 8. Co 
Ibid. 
220. Cites 


S. C. 


19 H. 6, 
63. b. 8. . 
by Paſton. 


Br. Barre, 
pl. 52. cites 
8. C. &.. 
by Coningſ- 
by and El- 
liot; but 
Moore and 
Tremayle e 
contra, that 
it was only 


a ſparing for the time, and no releaſe; and Fineux Ch. J. at firſt to the ſame intent, that it ſounds 
only in covenant ; and that if the party breaks the covenant, he ſhall only have an action of covenant ; 
as where a man grants to his tenant, that he will not diſtrain him before Michaelmas, there, if he 
diftrains, the tenant ſhall only have an action of covenant. But Brooke ſays, quzre inde ; for it ſeems 
it ſhall be pleaded in bar to avoid circuity of action. And per Fineux, it one leaſes land for life or 
years, and after grants by another deed, that the leſſee ſhall not be impeached of waſte, and the leſſor 
brings waſte, there the leſſee ſhall have only action of covenant. But Brooke ſays that the practice is 


e contra; for he may plead it in bar to avoid circuity of action. But afterwards Fineux changed his 


opinion, and took a difference between a defeaſance of an obligation and a condition of an obligation, 
and held that this grant made the obligation void; and ſo Fineux, Coningſby, and Elliot, were againſt 
Tremaile and Moore, Br. Grants, pl. 58. cites S. C. & S. P. accordingly, Br, Defea- 
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532 | E Circuicy of Action. 


ſance, pl. 15. cites 8. C. and Brooke favs, that the beit opinion was, that it is a good defeaſance ig 


bar of the action; for action perional once ſuſpended is _ _ ever; but th 5 it is ſaid, that it can- 


22% ende as A 12icate or ac quittance, but as a defeaſance.— S. S. cited. Pl. C. 156. b. 


3. And upon the reaſon aforeſaid it 1s, that where one thing 
is granted in law „ [ for] anther, eſpecially of things executory, 
and nt executed, if he be. interple: ded of that which to him ap- 
pertains, he ſhal! moves the ſame in bar of that whereof he made 
the grant, as appears by Perkins in the title of anne where 
rent is granted for di ſtreſs. Heath's Max. 45. | 

4. But yet by 15 Ed. 4. [2.] 9 E. 4. [19.] and 24. E. z. 
[54] abridged by Brooke, tit. Conditions, pl. 61. it ſcems in 
that caſe to be to the contrar v, becauſe — and therefore not 
J 533 J le hefe an annuity 18 erg Fl canſilig; the like where one 
5 holds 7 iueliſe taking the ancient pale, or where one grants to me 
an 2171! ty ts have a gorſe, Or a guter 2 my land, becauſe an enſe- 

ent. Heath's Max. 45. | 
F- In % which remains for default of j: rors, and after the 
Plains Fe releaſor, this ſhall be pleaded to avoid circuity of action, 

by certificate of aſſiſe after. 3 where a man is bound in a 

flat ute, and after releaſes, the defen. dant ſhall have venire factas, 

aud this in avoidance of circuity of action by audita . 

Br. Garniſh, pl. 9. cites 20 H. 6. 28. 

6. A. covenanted with B. te collect B. rent in D. and for not 
collecting them B. brought covenant. A. fleaded that B. himſelf 


interrupted bis collecting the fame ; judgment ttt 


was inſiſted, that the plea was not good; for if it was, then 
action of treſpaſs lay againſt B. in which A. mignt recover his 
damages. But the court held the flea 93d in avcidance of crrcuity 

cf aft; for if A. ſhould bring tre ſpaſs and recover damages, 
then B. ſhould have writ of covenant againſt A. and recover, 
which circuity of action the law will not ſufer, &c. Kelw. 
38. D. 35-2. pl. 2. Hill. 43 K. 75. Anon. | 


Br, Cove- 7. If you covenant lo ſerve me, ard I te give you 51. for your ſerwvice, 


nant, pl. 22. 


tires 5. C. or you covenant to marry my daughter, and I, in like manner, 


to give you 201. as a marriage portion, if you ſerve me not, or 
mary not my daughter, I may plead the ſame in bar; otherwiſe 
if the covenant on either part had been expreſs, and not de- 
pending upon the other's act. Heath's Max. 45, 46. cites 15 H. 7. fo. 
8. Circuity of actions ze where there is an equality ts be recovered 

in both ations. Mo. 23. pb 80. Paſch. 3 Eliz. Anon. 
Cro.E.252. 9. If A. enters into an eb/igation to B. and B. covenants not 15 
8 eres, pit the bond in ſuit before Mich. and B. brings debt before Mich. 
S.C. ac. A. cannct plead this in bar, but muſt bring action of covenant 


+ +6 but if the covenant had not been to ſue at all, it is reaſonable 
re p61 n- 


eee in ſuch caſe, to avoid circuity of action, to allow its being 


that it s not pleaded in bar of the action, but not in the other caſe. And. 
to be pleaded 30). pl. 316. Trin. 36 Eliz. Dowſe v. Jeffries. 


in bar, but 

the party is put to his writ of covenant if he be ſued before the time; but if the covenant had been 
not to iue at all, there, peradventure, it might enure as a releaſe, and to be pleaded in bar, but not 
here ; for it never wat the intent of the parties to make it a reieale, and it was adjudged for the 


piznitit, 
10. Debt 
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Circuity ok Action. 


10. Debt on a bond of 200 J. The defendant pleaded, that 
after the bond made, the plaintiff covenanted by indenture ſhewn 
in court, that if the defendant ſhould at ſuch a day pay 1091. 
the bond ſhould be void, and alleged, that he paid the money a 
the day; and upon demurrer all the court held, that he may well 
lead it in bar, without being put to his writ of covenant by cir- 
cuity of action. Cro. E. 623. pl. 16. Mich. 40 & 41 Eliz. 
B. R. Hodges v. Smith. | 

11. In debt for rent on leaſe for years; the defendant pleaded 
in bar, that the leſlor did covenant that the leſſee might deduct 
ſo much for charges, and upon demurrer this was adjudged a 
good plea, it being a thing executory, and the covenant in the 
tame deed, and the party ſhall not be put to circuity of action, 
and to bring action of covenant. Lev. 152, Mich. .16 Car. 2. 
B. R. Johnſon v. Carre. 


But not 
where the 
covenant is 
in anther 
deed ; for 
the laſt deed 
Bas not 
taken away 
the etfe& of 
the former ; 


and a later covenant cannot be pleaded in bar of a former; but the defendant muſt bring his action 
upon the laſt indenture if he would help himſelf, and judgment accordingly per tot. cur. 2 Vent. 217, 


218. Mich. 2 . & M. in \ B. Gawden V. Draper. | 


12. If A. and B. are jointly and ſeverally bound to H. and 
H, covenants with A. that he will not ſue A. this is not a de- 
feaſance, for ſtill there is a remedy on bond againſt B. Other- 
wiſe if A. only had been bound, for then ſuch covenant excludes 
him from any remedy for ever, to avoid circuity of action; per 
cur. 2 Salk. 575. pl. 3. Paſch. 13 W. 3. B. R. in caſe of Lacy 
v. Kinaſton. | 

13. Infinitum in jure reprobatur. See Maxims. 


For more of Circuity of Actions in general, ſee Bar, and 
| other proper titles. 


(A) Circumvention. 


1. BILL to be relieved against a bill of ſale. The cafe was; 


A. being in priſon, B. his landlord came to him, and 
pretending friendſhip, and to procure his enlargement, perſuaded 
A. to make over his ſtock, &c. to him, and he would pay A.'s 
debts, and return the overplus. A. made a bill of fale, and B. 
poſſeſſed himſelf of the goods, and more than was contained in 
the bill of ſale, but paid no debts, nor got him out of priſon as he 
had promiſed. The court being ſatisfied the bill of ſale was mage 
on a truſt, decreed an account. Fin, Rep. 175. Mich. 26 Car. 2. 
Jones v. Prior, 85 . 
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4. Aſſumpfit, 
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Tn this caſe 
it was de- 
creed that 
the detend- 
ant do ac- 
count for the 
rents and 
profits of the 
freehold 
leaſes to the 
plaintiff, an d 
the defend - 
ant to have 
all juſt al- 
Jowances for 
dedts and le- 
gacies paid 
by him, and 
the plaintiff 
to account 
for 1 50 gui- 
neas to the 
detendant, 
with inte- 
xe}, &c, 
As do the 
purchaſor 
bona fide of 
part of the 
free hold 
lands, he 
Mall recon- 
vey to the 
plaintiff, 
upon pay- 
ment of the 
purchaſe- 
money with 


Circumvention. 


4. Aſſumpfit, that in conſideration of half a crown by th 
plaintiff in hand paid ro the defendant, he promiſed to r 
2 grains of rye upon Monday the 29th of March in ſuch a year, 
4 grains the next Monday a after, and fo on by progreſſional arith- 
metic every Monday for a year, and non atlumpſit pieaded. Per 
Cur. upon motion, let them go to trial; and though this would 
amount to a vaſt quantity, yet the jury will conſider of the | tolly 
of the defendant, and give but reaſonable d damages againſt him. 
6 Mod. 305. Mich. 3 Ann. B. R. Thornborough v. Whitacre. 

3. Francis Broderick being ſoiſed of a conſiderable eſtate in fee, 


made his will, and deviſed it 3 Thomas Broderick the defendant. 


Francis klnſelf executed the will, but it was not atteſted in his pre- 
ence by 3 witneſſes, Francis fed, and the ur Thomas 
finding that the will was void, for 100 guincas paid by him to 
the plaintiff George Broderick, Who was Francis's heir at law, 
Pracured from the Plaintiff a releaſe, swhich recited that Fran- 


cis, by his laßt will duly executed, had dewſed his eſtate to the de- 
fendant n and the defendant Thomas thinking himſelf 
not ſafe with the releaſe only, for 50 guineas more prevailed, 


with the pon to convey the lands by leaje and releaſe to one Day, 
who was 7ru//ze for the defendant 'Thomas, to whom Day atter- 
wards conveyed. Afterwards the defendant 'Thomas, upon a 
valuable conſideration, conveyed part to one Parker, who had not 
any other notice of the mvalidity of the will, ſave that he 
heard it mentioned in common diſcourſc. The plaintiff brought 
his bill againſt the ſaid T. Broderick, Day and Parker, to have 
the releaſe, leaſe, and releaſe delivered up as fraudulently ob- 
tained; and it not appearing that the plaintiff, at the time of 
his making the releaſe, &c. knew that the will was bad, the 


Ld. C. Harcourt decreed that they ſhould be delivered up; and 


it not appearing that Parker was privy to the fraud, though he had 
heard of the invalidity of the will as above, it was decreed * that 
he, upon receiving his purchaſe-money with intereſt, ſhould con- 
vey to the plaintiff, and ſhould account for the rents and pro- 
fits which he had received, and be allowed what he had laid 
out in repairs or otherwiſe. MS. Rep. 
Broderick v. Broderick & al. 


intereſt at 5 J. per cent. becauſe he had notice of the invalidity of the deviſe by common report, 
though not actual notice from the plaintiff or defendant ; and though he was not a fraudulent pur- 
Chafor, yet be was a rath one, and ought to have inquired into the validity of the will, or got. © the heir 
at law to join in the conveyance to him; per Harcourt C. Ex rclatione alterius. 


*[535] 


4. Dr. Dent being parſon of the pariſh of C. in Eſſex, and 
Sir ... . Buck having lands in that pariſh, told Dr. Dent that 


there was a mvdus of 4 40 f. per ann, paid time out of mind for his 


lands in the pariſh ; and to ſatisfy and convince the doctor of it, 


he fbetwed a c:py of a record in B. R. tempore Eliz, where a prohi- 


bitten was granted againſt the parſon i in a ſuit for tithes in court- 
chriſtian upon a ſuggeition of this modus; whereupon Dr. Dent 
did agree with Sir. . . Buck to take 408. per ann. for the 
tithes of Sir .... Buck's lands in that pariſh; but it appearing 

13 in 


Mich. 12 Ann. Canc, - 


— * 
8989 


= 


wet & — 


Circumvention. 
in the cauſe that Sir Buck did ſuppreſs part of the recerd, 


wherein afterwards a conſultation 2as granted, and thereby deceived 
Dr. Dent, and drew him into this agreement, for that reaſon 
the lords did make void the agreement, being obtained by ſup- 
preſſing the truth. MS. Rep. Mich. 12 Ann. in Canc. cited in 
caſe of Broderick v. Broderick, as the caſe of Dr. Dent v. Buck 


in Dom. Proc. 


For more of Circumvention in general, ſee Covin, Fraud, 
Keleale (T. a.) and other proper titles. 


Citation out of the Diocels. 


(A) By Statute of Hen. 8. 


t. 32 H, 8. cap. NO perſon ſhall be cited before any judge ſpiritual 
3 out of the dixceſs, or particular juriſdictiun 
evhere the perſon cited ſhall be inhabiting, except fir any ſpiritual of= 
fence, or cauſe done or neglected, by the biſhop or other perſon having 
ſpiritual juriſdition, or by any other perſon within the juriſdlictian 
whereunto he ſhall be cited; | | 
S. 3. And except it be upan matter of appeal, or for other lawful 
cauſe wherein any party fhall find himſelf grieved by the ordinary, c. 
of the dicceſs, &c. after the malter there firfl commenced ; or in caſe 
the biſhop, &'c. will not convene the party to be ſued before him ; or in 
caſe the biſhop, &'c. be party to the ſuit, or in caſe any biſhop, cc. 
makes requeſt to the archbiſhop or ſuperior ordinary to take the matter 
before him, and that only where the law civil or canon doth affirm exe- 
cution of ſuch requeſt to bs lawful, upon pain of forfeiture, to the perſon 
cited, of double damages and coſts, to be recovered againſt ſuch ordinary, 
Sc. by action of debt, and upon forfeiture of every perſon fo cited 10 l. 
ene half to the king, and the other half to any one that will ſue for the ſame. 
S. 4. Provided that it ſball be lawful for every archbiſhop to cite 


any perſons inhabiting within his province for cauſes of hereſy, if the 


ordinary immediate conſent ; or do not his duty. 


S. 5. This act ſhall not extend to the prerogative of the archbiſhop of 
Canterbury, of calling perſons out of the dioceſs for probate of teflaments. 


S. 6. No archbiſhop, c. ſhall demand any money for the ſeal 
ef a citation than only 3d. upon the penalties before limited. 
S. 7. This aft ſhall not be prejudictal to the archbiſhop of York, 


concerning probate of teflaments within his province. 


ſolved, that the body of the act is, that no manner of perſon ſhall be henceforth cited before 


335 


„5367 
Lewis and 
Rocheſter 
who dwelt in 
Eflex, in the 
dioceſs of 
London, 
were ſued 
for ſubſirac- 
tian of tithes 
growirg in 
B. inthe ſa d 
county of Ef 
ſex, by Por- 
ter in the 
court of 
arches of tbe 
arch biſpop ric 
F Canterba- 
ry in Len- 
don, where 
the archbi- 
ſh:p has a 
peculiar ju- 
ri/diction of 
13 fariſbes, 
called a 
deanry, ex- 
empt from the 
authority of 
the biſhop of 
London, 
whereof the 
pariſh of St. 
Mary ae A- . 
chu 13 fe 
cb. Re- 
any ordinary, 
&c. 
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Se. Out of the ic elk or peculiar jurifoiction where the perſon N:a'l be dwelling ; and if he ſhall not 


| out of the peculiar before any ordinary, a foctior!, the Court af arches, which fits in a peculiar, 


or 
7 
AK : 
* 
Ca 


Nz4!! not cite others out of another diocels; and titie words (out of the dioceſs) are to be meant out 
ot the dlacels or juriſdiction of the ordinary where he dwells, but the exempt | peculiar of the arctbiſho» 


is out of the juriigiction of the biſhop of 1 as St. Martin's, and other pl: _ in London, are dot 


part of I. ndon, although they are within the circumference of it. It is to be obſerved, that the pre- 


2 
amble reciting the great bet, recites exp refs y, that the ſub;cAs were called bs compu'fc ry proceſs 
to appear in the He es, audience, and other high courts of the archbithopric of this realm; fo as the 
tntenri-n of the ſaii act was to redrcetbe archoifhop tc bis proper dicce/s, or peculiar iur. ſiiction, unlfs it 
wer? ir © : : ft, For any /piritual [fence er cane committed or omitt d, c:ntrary to. tbe right and 
AS x tbe 4 * Cc. which ward {crirred } proves that there ought to be a default in the ordin 2 

8 ce pd iT be inc Th * A e and oft or 4 catjes 2 % tbe party ba! 8» 1} kinſelf g ic x vel 
25 The rdirary, ejter ite matter or au there firſt begun ; ergo, the ſame ouglit to be ti: | begun before 
che ordinary, zadly, In cate that the b/Þ.p of tbe die et, or other immediate juige-or 0i4inar Ys dare 
wet or ct nat convene che party tobi iu before un, where tue ordinary is called the immedia: e Jus dge, 


as in truth he is, and tne archvitlop, uniets it be in his own di. cots acts ſteclal Cales except ted) imme- 
diate judge, vie. by appeal, &c. 4thly, Or in cafe that the bij >:p of the d ocelsy or the judge of the 


place wit in whoſe juriidicti on, or before whom the ſuit by til  aCt hould be begun and proſe cuted, be 
7 * y 412 'y or indir 7 to the Matter or Ciule of the fame tluit, which clauſe in exp. els words is a full 


expoſition of the body of the act, viz. that every ſuit {other than thoſe which are ex. vrefled) ought to 
be begun ind proſecuted before the biſhop of the diocels, or other judge of the ſame place. sthly, In 
Caie that any 6 A+ r axy irf-ricr judge, having under him juriſdiction, &c, Hate r or inſtance 
253 eg cp, 52 * Or © the r inter. ” quan: Ol JUQ; ze, ant that to be done jr ca er ont y roher: 


te: EN 121 24 Comm 2 doit © 4. 5 N S by * ich it tal, V dp ears Fin 1 the act intens th 42 ever Y ordi- 


nary and eccleſiaſtical judge thouid have the conuſance of cayies within their jutiſgiction, without any 
concurtent authority: or ſuit by way of prevention ; and by this the ſubjeR tas great benefit, as well by 


ſaving cf travel and charges to have juſtice in his place of habitation, as to be judged where he and the 
matter is beſt known; as alſo chat he ſhall have as many appeals as his adverſary in the higheſt court 
at the firit, Alſo there are 2 prev; et which explain it alſo, viz. that it ſhall be lawrul. for every 
archbiihop to cite any perſon inhabiting in any biſhop's dioceſs within his pravince for matter of bere/y 
(ahich vere 2 vain priovito if the act did not extend to the archbiſkop z but by that ſpecial proviſo tor 


| hereſy, it appears that for ail cauſes not excepted it is, Pro hib! ee.) vy the act). Then the words of the 


prov fo go further, , be 2% p er other vr RT imm. dit iy hereunto conſent , or if the ſame pifhop er 
875: i "t- 4, ry or Ju 4ge , 4 ”* cr bt: en fur n 7 15 ame; z which or. 75 (immed. ately) 
and (immediate) expound the intent of the ma ess of the att. z2zdly, There is a faving for the arch- 


biſhop, the calling any perſon out of the dioceſs where he fall be dwelling in the probate of any teſta- 
ments; which pr vii th zuld be alf> in vain, if the archbiſhop, notwithſtanding that act, ſhou!d have 
Concurrent 1 R with every orc nary through his whole province 3 wheretnre it was Conc cluded that 
the archbiſkop cut of his dioceſs, pnleſs in the caſes excepted, is prohibited by the act ot 23 H. 8. to cite 
any man cut of any other dioceſs. Reſolved 13 Rep. 4. 6. pl. 2. Mich. 6 Jac. C. B. Porter v. 
Recheſter.— 8. C. cited Arg. 5 Mod. 431. 


Holt Ch. J. 2. If one in Norfolk comes within anther diaceſe, and commits 


er dultery in the other digceſs during the time of his reſidence, 


en by Dr. he may be cited in the dioceſs where he committed the offence, 
Lare, that a though he dwell out of the dioceis; per Coke, Warburton, & 
ourt Ba Winch, To Browul. 45 Anon. 


* a juriſdiction when a ran of arorher dicerſs is taken flagranti delif?o ; 5 but Holt ſaid that where the 
party goes into another dioceſs, and is commorant there, and he comes back calually into the firlt dio- 
ceſs, then the citation cannot be good; for ſuppoſe a man comes catually into the dioceſs of London, 
and commits a crime there, and then goss back to the dioce(s where he dwells, and then caſually comes 
to Loncon again, I do not think tie can be heit cited; but if he had been cited before he left London, 


then that would be flagranti Cclicto, Holt s Rep. 605. pl. 18. Trin. 5 Ann. in caſe of Wilmett v. 


Lord. 
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S. C. cted 3. If a man habits in the dizceſs of A. and has cauſe to ſue for 
432. tithes in the dioceſt of A. in which he inhabits, and alfs for tithes in 
the dioceſi of B. he : ought to ſuc in the dioceſs in which the defend- 


ant did inhabit, and not in the dioceſs where the tithes are payable, 


nor where the plaintiff inhabits. Agrecd. 2 Brownl. 28. Trin. 


9 Jac, C. B. in caſe of Jones v. Boyer, 
4a. The 


9 R 
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. The exception in this 3 extends cnly to Probate of wills ; J. C. cited 
ſaid by Warburton, . to have bce; azreed by all the juſtices. 2 
1 13 * IIC. Iich. 

Godb. 214. pl. 306. Mich. 11 85 C. B. in Hughes's caſe. 3 Geo. 2. 
B. R. inte 
cafe of Edgworth v. dee, where the caſe that a proh hibition was praved to a ſuit for a le- 
gacy in the arciies ag unſt tlie executor, ſor that he was cited out of 11 diecels, contrary WO 23 His . 
(p- Yo and it abpbeared th at the teſtator hav! ing g b,na n.tabilia in leveral dioceſes „ bis will was pr wed in 
che prerog tive cour t of Canterbur = Dr. An 3 for the deiendant in hited, chat the excep 4 ion Of the 
Þ! vue te of wills draws atter it, nccetſarily, an exception of tuits arifing upon ſuch wilis proved; that the 
3 H. 8. is an athemar, ce of the canon law. Now by the Canon law a will cannot be proved in the 
2: Hh 5 nor can legacies be ſued for in the prerogative court, WuICh 15a point miſtaken by Tie reporters, 
who ſay the leg gacy muſt be ſucd for where the will is proved. Both the prerogative and the arches are 
within the a: chbiſh op's 1 ; and if tie legatee is not ſuffered to ſue in the arches, he can tue 
no where z and Fazakerley, or the ſame lide, Cited i Vent. 233. and as a caſe in point; and the court 

denied the prohibition. 


. It was held per cur. that this act did gt extend to the high 


1 Ton court; for that was erected in 1 Eliz. and 1 it 
Vas not the intent of the 23 H. 8. to provide for a court which was 


not then in eſſe. Roll. Rep. 174. pl. 10. Falk 13 Jac. B. R. 
Bei v. Salter. 
Note, a prohibition was awarded upon the 23 H. 8. becauſe 
is waſh was fued out of the dioceſs; and now a conſultation 
was prayed, becauſe the inferior court had remitted that cauſe to the 
Arches, and their juriſdiction alſo, yet a conſultation was denied 
for it ought to be pleaded upon the prohibition. Noy, 89. rin. 
2 Car. B. R. Anon. : 

12. Upon view of the ſtatute, it appears clearly that it extends 
as well ts ſuits out of the peculiar juriſdiction, as to ſuits out of the 
dioceſs. Cro. C. 162. pl. 3. Mich. 5 Car. B. R. Kadwalla- 
dar v. Brian. 

13. Prohibition was granted to the biſhop of Sarum, for citing 
one out of his dioceſs, to appear at his court at Sarum, whereas 
the party was living in London. But it being a /t fer tithes of 
lands in the dioceſs of Sarum, the court, =p ,0n notice thereof, 
granted a conſultation, becauſe the land lying in the dioceſs of 
Sarum, the ſuit cannot be elſewhere, let the defendant live where 
he will, and fo this cafe is not within the ſtatute; and a conſulta- 
tion was granted. Lev. 96. Paſch. 15 Car. 2. C. B. Weſtcote v. 
Harding. 

L4s 'the court ketd that if a man is cited wah the dioceſe, thiugh 
he be nit an inhabitant there, but comes thither to trade only, or others 
wiſe, ſuch citation is not within the ſtatute; and if it were other- 
wiſe, there might be offences committed againlt the eccleiiaitical 
Jaw, which would not be puniined at all; for men would offend 
in one county and then remove to another, and fo efcape with im- 
punity. Hardr. 421. pl. 8. Trin. 17 Car. 2. in the exchequer, 
Dr. Blackmore's caſe. | 

5 He that would have advantage of the ſtatute for citing out See pl. 25. 
of the dioceſs mrff come before ſentence. Vent. 61, Hill. 21 & 22 


Car. 2; B. R. Anon. 


16. A prohibition was prayed to the eceleſiaſtical court, for that S. P. by 


tliey cited one out of a dioceſs to anſwer a fit for a legacy, buy it „ Hes Rep. 
Ma denicd, becauſc it was in the court where (he LES cf the . 
WJ! » 
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Trin. 5 dba; for though it was before commiſſioners appointed for pro- 
Ann. in caſe bate of wills in the late timco, vat now all their proceedings 1 IN 


of Wilmet 
r. Leid. ſuch caſes are tranſmitted into the prerog v eh and there- 


tore ſuits for legacies contained 1 in ſuch Wills gut to be in the 
archbiſhop's court; for there the ® executor e e account and 
be diſcharged, &c. Vent. 233. pl. 1. Il. 24 & 25 Car. 2, 
B. R. Anon. | 


By pleading 17. Prohibition does not lie after p/-a pleaded for cit ing out of 
We ad __ the dioceſs. Cumb. 105. Paſch. 1 W. & M. in B. R. cites the 


gritted 2 
Furild: a Caſe of Vanacre v. Spleen. 


of the court, 


and the ſtatute 23 H. 8. takes not away the juriſdiction of all matters ariſing out of the dioceſs, but 


only gives him, that lives out of it, a new privilege of pleading to the juriſdiction, which if he neglects 
he Hall not kave prohibition after a ſentence. Carth. 33. cites the cate of Varacre v. Spleen. 

3 Keb. 562. pl. 78. Mich. 27 Car. 2. B. R. Vanacre v. Spleen, is that a proliibition lies as well 
after ſentence as before, and whether an appeal be depending or not; but nothing appears as to citation, 
S. C. cited by Dolben J. as adjudged in Ld. Hales's time, in which he was of co: infel ; and that 
it being moved afterwards, Ld. Ch. J. North allowed the ſaid caſe to be good law. Flolt Ch. J. laid, 


it was reaſonable that it ſhould be good law, but he doubted of it, Comb. 105. 109. in S. C. 


18. A libel was for words, and a prohibition was moved for, be- 
ere the words mentioned in the libel were net ſpten within the 

d:;cefs, &c. But per Cur. the juriſdiction is not local as to the 
cauſe of action, but as to the reſidency of the perton ; and if the 
perſon lives within the dioceſs, it is not material where the 
words were ſpoke. Comb. 105, 106. Paſch. 1 W. & M. in 
B. R. Anon. 


S. C. cited 19. W. ived in the dc of Litchfield and Coventry, but occupied 


— 5 Mod: [ands in the pariſh of D. in the dicceſs of Peterborough, and was there 
5 Mod. 271. taxed in reſpect of his land as an inhabitant towards a rate for new 
Woodward's cafting of the bells; and becauſe he refuſed to pay, was cited into 


— fac. the court of the biſhop of Peterborough, and libelled againſt 
2. B. R. but for this matter. Per Cur. this is not a citing out of the dioceſs 


held e con- within the ſtatute 23 H. 8. cap. 9. for he is ar inhabitant where 


3 32. be cccupres the land, as well as where he perſonally reſides. 1 Salk. 


Trin. 1 W. 164. pl. 1. Trin. 1 W. & M. in B. R. Woodward v. Make- 


& M. 
Woodward — 


v. Mackpeth, S. C. and a conſultation was awarded; and Holt Ch. J. compared it to the ſtatute of 
Winton, where he ſhall be an inhabitznt within the hundred, that occupies land within the hundred. 


Carth. 476. 20. A. lived in N. within the province of York, and ſubtracted 
ee tythes there, and then removed to M. within the pre vince of Canter-- 
held the ſuit bury ; after he happened to go ts York and was there ſurd in the arch- 


lecal, and a biſhop's court for the ſubſtraction, and had a prohibition on the 


\probidirion 23 H. 8.9. But after debate a conſultation was awarded; becauſe 


was denied. 


——5 Mod. the ſubſtraftiom of the tythes is ical, and muſt be ſued 3 the 
. ordinary of the place where the wrong was done, otherwiſe in 
— him Caſes tranſitory, ubi forum ſequitur reum. And as it was argued 
in the ſpiri- by the counſel, this is not citing out of the dioceſs within the 
ww courk at ſtatute, becauſe the dioceſs where he lives has not a juriſdiction 


York 
7 — e and if he might not be cited in this caſe, the thing would be remedil:/s 


his removal and diſpuniſhable. 2 Salk. 549. Mich. 11 W. 3 B. R. Machin 


from the 
. Malton. 


York ; the caſe was argued for a prohibition, but the court put off giving their n to the next 
term, 


* * * ; 
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term. 12 Mod. 2 52. S. C. ſays that A. lived all his life at Lincoln, and at the end of 7 years 
atter the ſubſtraction, he being at Vork a5 an evidence Vas ſerved with a citation. A prohibition was 
granted becauſe the caſe was deoubttul, that it might be lettled. But afterwards in Hill. Term upon de- 
liberation, a conſultation was awarded per tot. Cur, Ib'd. the reporter adds a nota, viz. See the 
ne 55 words of 32 H. 8. cap. 7. That 'be tarty hail be ſued Lefere the ordinary of the place ⁊ubere the ſub- 
1d 5 fraction WAS. [] do not obferve this point zaken notice of in the Abridgments, either of Wing, or Cay; 

$ but the words of the ſaid ſtatute are according to the laid note, viz. that tbe Party wrorged or grieved, 
2. 3 ſhall and may convene the peiſon or perions j3 Nending befere the ardmaty, bis commiſſary, ter m- 
35 pet ut miniſter er laæuful judge of the place where ſuch cone hdi. be dine, accordirg ty the ecclefiaſtical 
Ff 7 l[anv, and in every ſucb caje or matter of juty the /ane ,,. Se. having the parties ar their lawful 
34 procurators before them, fail and may, vy virtue of tos act, pt :ceed to the examination, bea ing, ard de- 
e LE, term inaticn of every ſuch cauſe er matter, erdinarily ar funrarily, according to the courſe and proceſs of 

; the laid eccleſiaſtical lazus; and theriupon may give ſentence accordingly. | 3 Salk 5c, 91. pl. 2. 
5 S. C. and lays this cale was ruled to ſtand upon a ſingle reaſon; for whatever the law might be in other 
B inſtances, yet in the caſe of tithes, the ſtatute 32 H. S. expreſsly enacts, that the party * ſubſtracting 
= them ſhall appear before the ordinary of the dioceſs where they were ſubſtracted; and therefore a con- 
2 Latw. 1057. 8. C. but S. P. does not appear. 

g * 
3394 
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ſultation was granted in this calc, 


- = 21. F. /elſed againſt G. in the ſpiritual court fer cohabitation, 
5 claiming a marriage with her, and prohibition moved for, upon 
ſuggeſtion that the citation was to anſwer out of the dioceſs, it be- 
ing to eccleſiaſtical court of peculiar of Weſtminſter, whereas ſhe 
lived in Cheſter ; but it appearing by afidavit, that ſpe daelled for a 
conſiderable time in London dioceſs, and even 20 the very day of the 
citation, which was ſerved upon her juſt as ſhe was going away; 
the court would not grant a prohibition. 12 Mod. 610. Hill. 
2 13 W. 3. Fenwick v. Lady Groſvenor. = x | 
Th 22. 1.ibel againſt the defendant in the ſpiritual court at Worceſg Ibid. pl. 18, 

4 ter, for getting his brother's wife with child, and he prays a prohibi- _ 8 - 

tion, becauſe he went fo live at York a year before he vas cited, by 1 

though it ⁊uas after the qwoinan was ſauid to be with child, and Powell J. 

that he has a dwelling in Yorkſhire, but coming to W. orcefter to e 

chooſe parliament men he avas ſerved with a libel. Holt Ch. J. ſaid jjyeq * 

if you appeal far want of j:iri/Uiction, you may ſtill have a prohibi- Worcester | 
tion for that, becauſe you conteſt the ſame; but if you appeal upon _ —_ | 
the merits or propter gravamen, though you inſiſt on the juriſdiction committed, 
of the court by proteſtation, yet this ſhall be taken for an admiſ- and then be- 


vv 


* 


P = Bp : , fore the 
fion of the juriſdiction 3 adjornatur. Holt's Rep. 603. pl. 17. e s 
Trin. 5 Ann. Wilmett v. Loid. | found out he 
| went teTive 


in Vork; this perhaps ſhal! not ouſt the court of W. out of the juriſdiction which was weil begun 
there. Holt Ch. J. contra, becauſe a citation is in nature of a proceis, which in its nature cannot be 
of force in another dioceſs, But that point was no more inſiſted upon, being out of the cafe. Holt 
Ch, J. Powis and Gould ſaid this caſe was too nice to be determined on a motion, therefore let a pro- 
hibition go, and let W. declare forthwith, Iam not giving any opinion, ſaid Holt Ch. J. but I think 
if the citation be wrong, though that W. did plead informally to the juriſdiction, and alſo appealed, yet 
all the proceedings below muſt tall to the ground. : 


For more of Citation in general, ſee Prohibition, and other 
| | | proper titles. 7 
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Clerk of the Market. 


(A) Clerk of the Market. His Power. 


1. —— a clerk of the market can break pots not being 

meaſure ? Attorney general ſaid that he could not, but 

muſt order them according to the form of the ſtatute. Savil. 57. 
pl. 122. Paſch. 25 Eliz. Anon. 

2. At the motion of Coke attorney of the queen, all the juſ- 

tices of England aſſembled at Serjeant's-inn, upon extortions 

committed by the clerks of the markets, becauſe they had taken 1d, 


fee for the deb of veſſels, though they found not any deſect in them, 


and ſcaled them not, and if. they did ſeal them they took 2d. 
And all the juſtices agreed that this was grand extortion, and 
that us preſcription can ſerve for taking a fee for the view only, unleſs 
they found default or fealed them. Mo. 523. pl. 690. Mich. 
39 & 40 Eliz. Anon. 

3. Clerk of the market has to do with nothing but victualt. 
Het. 145. Trin. 5 Car. C. B. Cambridge Univerfity's caſe. 

4. In treſpaſs defendant juitified as clerk of the market within, 
&c. for a di/ireſs of 3s. 4d. for not uſing meaſures marked according 
to the ſtandard of the exchequer. On demurrer it was urged for 
the defendant, that this was an authority given by the 14 E. 3. 
cap. 12. f. 2. and held per Holt Ch. J. that the clerk of the mar- 
ket could not have power to eſtreat fines and amerciaments other- 
wiſe than as a franchiſe, and it is more reaſonable the clerk ſhould 
bring the ſtandard with him, than that the people ſhould follow 
him, or attend at a place out of the market. 1 Salk. 327. Trin. 


8 Ann. B. R. Burdett's caſc. 


For more of Clerk of the Market in general, ſee Market 
. (A. 2) and other proper titles. 


to be deprived by them that put him in, and no oth 


Rep. 71. Hill. 


1 


(A) Clerk of a Harith, 


ſors had uſed 79 have 55. per ann. of the parſon for the 
tithes of a certain place within the pariſh, but a conſultation was 
awarded, becauſe a clerk dative and removeable cannot preſcribe. 
Mo. 908. pl. 1274. 29 & 30 Eliz. Savell v. Wood. 


1. FE clerk of a pariſh preſcribed, . that he and his predeceſ- 


Ero. E. 71. 
pl. 25. S. C. 
and it was 

mor ed, that 
it was a good 
preſcription, 
becauſe the 


1 was a parſonage impropriate, and by intendment it commenced by the a& of the parfon, viz. 


* he made a compoſition that the dich 
elf and that he had uſed time out of Ta &c. 
and the court ſaid, if this ſpecial matter 


of that land ſhould be paid to the clerk in diſcharge of him- 
to pay to the clerk 5 s. in diſcharge of all tithes, &c. 
be fhewn i in the ſurmile, perhaps it might be good by reaſon of 


the continuance, and that by this the parſon is ditcharged from finding the clerk, with which perhaps 


he thali be ch arge d, 


and fo is as a pavment-of tithes to the parſon hi imſelf; but ſuch matter is not 


ſhewn, ard by common intendment tithes are not to be paid to the pariſh clerk, and he is no party in 


whom a preſcription can be alleged, and thereupon they awarded a conlultation. 
S. C. accordinglys 


2. It Was held, that a pariſh clerk 7s a mere __— and 7 
rs; and if t 


ecclefialtical court meddle with deprivation ot the pariſh il 


they incur a præmunire, and a canon, which wills, that the par- 


ſon ſhall have election of the pariſh clerk, is merely void to take 
away the cuſtom that any had to elect him. 2 Brownl. 38. 


Paſch. 8 Jac. C. B. Gaudy v. Newman. 


Clench.—17 Rep. 


Le. 94. pl. 122. 


Godb. 163. 
e Pl. 228. 
Paſch. 3. 
Jac. C. B. 
Candict v. 
Plomer, 

S. P. — 

Le. 94, 95. 


70. pl. 34. Anon. S. C. and though where a clerk is choſen by cuſtom by the 


pariſhioners, he is not deprivable by the official, yet upon OCCas 19n the pariſhioners might diſplace him, 


cites 3 E, 3. Annuity, 70. 
vice, yet the office is merely temporal, 


74 


3. Reſolved, that if the pariſh clerk miſdemean ht 26% in his g 


 fice, or in the arch, he may be fentenced for it. in the ecclefiatti- 


cal court to excommunication, but not to deprivation. 
38. Paſch. 8 Jac. C. B. Gaudy v. Newman. 

4. Pariſh clerk may /ue in court chr Hias for hrs fees, which are 
called /argitiones charitative. Arg cites then Regiiter, fol. 52. for 
he is quodam modo an officer ſpiritual, cites 21 2 Rol 
18 Jac. B. R. in Biſhop's cate. | 

5. In coſe the plaintiff declared, quod cum extitiflet clerk of 
ſuch a pariſh; the defendant diflurbed him in the exerciſe of his off A 
and hindered him to ſit in the clerk's ſeat, per quod he 755 the profits 7 
his office. It was objected, that this was rather a lervice or _ 
ployment than an office; that if it be an office, it is eceleſiaſt ical, 
for of common right the parſon appoints the clerk, and the court 
will not intend a *cuſtom ; and unleſs a clerk comes in by the 
election of the pariſhioners, according to cuſtom, he has not a 
temporal right, and the court will 177 grant a mandammus for a 
clerk, without an affidavit that he is appointed by the pariſh. 2dly, 

Vol. . * 8 It 


2 Brownl. 


And ibid. fays, though the execution of the office concerns divine fer- 


/ 
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After we 


Pparſon has 


put in 2 


Clerk of a Pariſh. 

It does nx appear Hat any fees nppertan unto his office, and no Ace. 

tion lies at common law for diſturbance in the enjoyment of a ſeat 

in the church without a temporal right, and fo it is here; adjor- 
natur. 2 Salk. 468. pl. 7. Trin. 4 Ann. B. R. Lee v. Drake. 

6. Parith clerk nominated by the parſon is, by common law, an 


Heer, and in for Iiſ, without deed. 2 Salk. 536. pl. 27. Hill, 


clerk, be is 10 Ann, B. R. Pariſh of Gatton v. Milwick. 


then the 


clerk of the pariſh, and not the parſon's clerk only, and therefore he canner turn him cut at pleaſure ; 
per Holt Ch. J. 11 Mod. 261. pl. 17. Mich. 8 Ann. B. R. Ihe Queen v. Dr. Wall. 


{ 542] 


For more of Clerk of the Pariſh in general, fee Prohibition, 
and other proper titles, | | 


Clerk of the Peace, 


(A) His Office. And appointed, and diſcharged 


by whom, and for what. 


1. 37 H. 8. cap. E ERY cuſtos rotulorum fball appoint the clerk 

1 % 3. / of the peace, and grant the gſice to ſuch able 
perſon inſtructed in the laws as ſhall be able to exerciſe the fame, to Feld 
the ſame during the time that the cuſtos rotulorum ſhall exerciſe the cfice 
of cuſivs rotulorum, ſo that the ſaid clerk demean himſelf in the ce 
qufily ; and it ſhall be lawful to ſuch grantee of the ſuid clerkſhip te co- 
cupy the office by himſelf, or by his deputy inftrufted in the laws, ſo that 
the deputy be admitted by the cuſtos rotulorum. 

2. The clerk of the peace is amerciable by the court of king's 
bench for groſs faults in inditments drawn up by him, and removed 
thither, and it hath often been ſo done (21 Car. 1. B. R.), for ſuch 
faults ſhall be intended to be faults committed out of negligence, 
and not out of ignorance. L. P. R. 71. 

3. 1 V. A. flat. 1. cap. 21. f. 5. The cuſtas rotulorum, 


or 5ther perſon to whom it ſhall belong to appoint the clerk of the peace, 
ſpall, where the office of clerk of the peace ſhall be void, nominate a 
ſufficient perſon reſiding in the county or place, to exerciſe the fame, by 


himſelf, or his ſufficient deputy, for ſo long time as ſuch clerk of the 


Peace ſhall well demean himſelf in his office. 


4. S. 6. If any cler of the peace ſhall miſdemean himſelf in the 
effice, and a complaint in writing of ſuch miſdemeanor ſhall be exhibit- 


ed to the quarter ſeſſions, it ſhail be lawful for the juſtices, upon exani- 
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peace, and in caſe of neglect to maße ſuch  appeuintment before the 
1 . ot 3 7 / p * F "IF * 8 N 7 _ _— -. 7 wp # f7 * 3 4 a * 4, by 
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7 $ 8 Fa | 8 7 7 24720 LE: OY 

5 The clerk of the 7 N muj; mae Out all Piece, and when Show. 282. 
0 | U 1 5 2 477 £, A p ob of | (2 I 1 2 + - * 1 » 4 - » Mich. 2 W. 
they are com] ple: ited MUNL deliver ben 179 the cue, DUC as long a8 3 N 
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to deliver the rolls to the cuiios, he was inaicted and eme „and objected, 


2 : 1 vas denied „„ NES, that there 
a mandar.us to reſtore 15 8 Was denied per 3 rie S agalnlͤt thek 


th, 
1287 


R. | © 4 Mod. 3 1. Pt ch. 2 * & NM. Te B. R. Li 11C iS. 11 and ticles 95 
Queen v. Erans. complaint in 
4 wer tin - 


8 2 p A 72 7 * 1 Tf 25 7 3 , of * 82 . * 
gainſt him according to the ſtatute of 1 W. & M. and Holt Ch. J. declared, that the juſtices cannot 
5 — 
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for want of a writing, a peremptory mandamus was granted. - 12 Mod. 13. S. C. it was argued, that 
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in S. C5 8.0 . cited Ed. R 5 REP» 101. 


* . — ? A > 4 
6. In indebitatus aſſumpſit, and non-aſſu impſt pleaded, the jury 2 Mod. wy 
[2 * "Ts to 178. . 
found the lat. 27 H. 8. and 1 W. & M. and the ſeveral clauſes in u | 
them about cle ek of the peace; that the Earl of Clare was c fe cler! 


G 
rotulgrum of Middleſex, and that he named the plaintiff ts be clerk of 3 


he peace 
, . : l eing in dals 
he peace, to exerciſe the ollice by. hs or his futhcient deputy, 08 by 


5 
quamidiu fe 2 "72 Ee - thatt the pl 1 11 tit TUARS 1 capable of the office, and Virtue 0: this 
duly admitted ; * the Zarl - of Cla as afterwards removed, and oY OO 
; N Ong Me as 
Larl of Bellic 1 F1HI Tt e bee ＋ „ 4099 Cojirtutedt, by writing he Grail de. 
under hand and ſeal, e defendarnt,. during the time he was cult men him- 
rotulorum, quamdiu the detendant ſe bene geſſcrit; and on ſolemn Þ * 5 
argument judgment pro quer' per a Cur. lor hat he had eſtate d con. 
for life, and was not removeable by the new cuitos. 12 Mod. 42. 2 moſt 
wourably 
Trin. 5 W. & M. Harcourt v. Fox. TS. 


intent of the law-makers, whoſe deſign was to have the office well 0 Ip by a man able and well 
ſkilled in the laws, which will be effected when the officer hath an efta e tor life; and for theſe reaſons 
judgment was i in Trinity term following for the plaintiff, and a PG armed in parliament. 
Comb. 209. S. C. adjudged tor the plaint ff. And Holt Ch J. added, that it was the ge- 
neral temper of the then pariiament, to make offices more laſting (and ſald that our places ate fo) and 
eon'emp rang Ex/ 2 19 95 ma. Show. 420 to 4. pt and 806 to 515. S. C. argued by 
| Ibid. 519 to 537. S. C. the opinions of the judges dei: 'vered for the PLANNED, —— 
Show. Parl. Caſes, 158. S. C. in the houle of lords, and judgment ailirmed. 
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7. By the fatute 1 . &. the cuſlss ee 1s to apoint a Ce $87- 

IS =Y Fa . and 

clerk of the pe ce for 5 long lime only as 2 Hall 25 "WENT PL 7; well. oadeed 4 
Owen brought a mandamus to the Juitices to reſtore him to that good revurn ; 


olhice, The return was, that the Earl of W. ncheliea, who wag for the ſta- 


cuſtos rotu wa * did appoint O. to be clerk 2 peace durante bene— 8 : 
placits, &c. that the faid « carl being deadz the Lord Sydney Was pe 
made cuſtos, BY appointed 5. to be clerk of the peace of Kent, 1. 
purſuant yo the ſaid act. The 1 N vas, whether a gran: o 
this ollice d during pleaſure, which is only an eſtate at will, ſhall tincance, 
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an? manner 
of holding 
the othce, 
and the word 
(only) in the 
att excluces 
the power do 
name in any 
ether m an- 
ner, and 
the: effet e 
appointment 
during pea- 
ſure be ng 
lefs than his 
authority, 
and not r- 
ranteg by it, 
arguments. 


After the 


act of 1 37”. 
& AT. 21. 
the cuſtes 
rotulotum 
of the coun- 
ty of Kent, 
in open ſeſ- 
fions then 
held for that 
county, art 
which time 


J. S. was 


preſent in court, id, 
att of parliament; and this in C. PE. 


ever the cuſtos was removed or changed, and, moreover, 


Clerk of the Peace. 


be ſo governed by the ſtatute as to make it an eſtate ſor life when 
once the perſon is admitted to the office, fo that let the cuſtos 
make what appointment he will, though not purſuant to the ſta— 
tute, it is the ſtatute, and not the cults Wicl gives an intereſt 
and eſtate to the nominee A 

damus ſhould 803 f 
clerk to execute the othce fo long as h 2 1] demean himſelf well, 
&c. and if he apo him in any other manner, he is no clerk of 
the peace, ſo that appointment during pleaſure is not purſuant to 
the act; for he has not executed the e authority given him by the 
act, and ſo the defendant has no title. 4 Mod. 293. Iain. 6 W. 
& M. in B. R. The King v. Owen. 


is void. S. C. cited as reſolved accord! agly in B. R. Paſch. 7 W. z. ater ſ:veral 
Ld. Raym. Rep. 160. 


* 


8. It always belonged to the c rotulrum to nominate the 
clerk of the peace, but the clerk of the peace was re, eule when- 
Was re- 
moveable at the will of the cuſtos till 3 - H. 8. 1. which makes him 
to continue in quoſque the cuſtos hall continue in, but now, by 
the late act, he 1s to continue for life, and though the words arc, 
give and grant to him, yet it is only an appointment, and con- 
fequently may be without deed, 2 Salk. Trin. 10 W. 3. 
B. R. Sanders v. Owen. 


I ds ncrirate the ad J. S. to be clerk of the peace according to. the ſaid 
was held good, though only by parol, and in ecror in B. R. a 


parol appointment was held good, but the judgment was reverſed for the infufficiency and inſenſibility of 


the words, but that judgment was revericed in the houſe of lords. 
and the reverſal reveiied accordingly. 
the reverſal reverſed accordingly. 


199. 8. C. 


4206. S. C. 12 Mod. 
Le. Raym. Rep. 158 to 167. S. C. aid 


On 


9. He is no more than a minifteria acer, and a record made by 
him is not to be pleaded as a record, and will not conclude the 
judgment of B. R. Arg. 8 Mod. 43. Paſch. 7 Geo. 1. in caſe 
of Colvin v. Fletcher. | 


4 yudg _ that no peremptory man- 
tor, by the act, the cuſtos is to nominate 3 


ws 35% r tw 
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Client and Attorney, 


(A) Diſputes between them as to Deeds, &c. in 
the Hands of the Attorney. 

; „ = *[ 544] 

1. \ 1 forney being to draw a deed has writings brought to Bur where 

him, and amonsit them 1s one that CONCErNs himſelf and ther come te 


Vega im in any 
his title 5 though. che don CCHICEV. -ned the (att: or ney's ſ 0X0N title, 5e. the ther manner, 
court forced him to M 14 45 and | WH him lo take his Proper von any 

| n — 
remedy at law. 2 Show. oe pl. 159. Meß 2 Dokl e 
—— . - count, the 
1 yacx's cal. I party muſt 


ven to his 


action. 1 Salk. 87. pl. 5. Mich. 10 W. 3. B: R. Goring v. Biſhop. 


2. Attorney having money dur to him from his client, ſhall not S. P. unlefs 

' 3 

be compelled to e er up the Papers before he 1s paid his fees 
agrees to pay 


&c. Comb. 43 Hill. 2 8 3 Jac. 2. B. anew bis reaſonable 
demonds. 
12 Mod. 554. Trin. 13 W. 3. Anon. 
3. An attorney having writings delivered to him to draw a $ Mod. 3 39. 
mortgage, &c. may detain them till the money is paid fer his drawing 5 5 
them - but he cannot detain any writings, Which are de/rvered 75 Rs pM 
him u a fpectul ruſt, for the money due to him in that very buſi- => to compel 
neſs; and if * does, an attachment will go, and he will be order- ler ag 
ed to pay cots and damages to the party. 8 Nod. 306. Mich. the writings 
11 Geo. 1. Lawſon v. Dickenſon. intrufied 
4. Client delivered a deed to his attorney, in order to bring an . 
action of covenant. 'Fhe attsr 109 20 the deed, as he preten: ded. 
On a motion for an attachinent agan n{t the attorney for not deliver- 
ing the deed, it was propoſed by Mr. Strange, the attorney 8 
eounſel that the plaintutt thould bring a bill of diſcovery to make 
him ſet out whether there was not ſuch deed, and what the deed 
was; but he agreed that it ought to be at the attorney's coſts, and 
moved that the court would not grant an attachment. Page }. 
ſaid he thought the attorney himſelf ought to procure a diſco cry 
by bill in chancery, but that the plaintilt ſhoule | allow him to make 
uſe of his name for that purpote ; ; accordingly the court granted 
an attachment, but to lie in the officer's hands till further direc- 
tions given. 2 Barnard. Rep. in B. R. Paſch. 6 Geo. 2. Court v. 
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Client and Attorney, 


(B) Other Matters in general, as to Client and 
Attorney. 


T. : ! I” may ex dend money as ali9Fney, but nt . per Pop 


. a 
ham, Clen TY and Gawdy. ro E. 459. pl. 4. Hill. 

8 Eliz. B. R. Rolls v. German. | 

If the client in any fuit furniſhes his attorney with a plea, 

Which the attorney finds to be ja, fo that he. cannot plead it for 

ake of his COntcience, „ the atforney may plead in this caſe quod 1c: 


. 
* 


6 . „ "= I Vet” wil - | 
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attorney confo/7 the actian without exnfont and will of his 
1 . | " 
* 714 \ {2 * 4 * % % » v4 % 
hall bind the che:int but otherwiſe it is in collateral 


4 l : 
Matters : per 2 juilices. 2 Rc l. Rep. CJ. Hill. 16 Jac. 


87. Paſch. 19 Car. 2. 


4. An attorney may ta ke i0CS, but he m 2 10 lay Out or enen 
money for his client; and if 17 docs, Hoba Irt doubted what reme iy 


he might have. Winch. . Mich. 20 Jac. C. B. Gage v. John- 


7 


ſon, cites Sam. Leech's ca 

A client brought e le caſe againſt Bit attorni for de- 
Hering to the ſheriff a fi. fa. againſt h 205 in a ſuit in which he 
was attorney for him, and x rocuring it to be executed. It was 
| iter verdict, that the ſuit was determined by judgment 
being given, and conſequently the truſt repoſed in the defendant, 
Adjudged the truſt ſtill continued; for the defendant might have 
ſhewed cauſe why there ſhouid not be execution; and his pro- 
curing the writ to be CX-CUteU, ſnews that be combined azain/? 
fas client ; and judgment for the plaintill niti. Sty. 426. Mich. 

1654. B. R. Lawrence v. Harriſon. ä 

6. It was ſaid and . that an attorney's ent 19 an award 
ſhall bind his client. Ch. Caſes, 87. Paſch, 19 Car. 2. in caſe of 
Colwell V. Child. 

7. Maney recovered, paid to the att: -rney on record, is good pay- 
ment; for it is a payment to the client himicif. ' 2 Show. 139. 
Mich. 32 Car. 2. n. 

8. Bill by adminiſtrator for relief, after a chin pl: "me adm. 
pleaded, and verdict and judgme I" pretend! ng that his attorney 
without direction pleaded that the defendant (now the plaintiff ) 


bad no notice of the original till the 12th of March, and had 
then fully adminiſtered. Iſſue was that the deſendant had notice 


before tlie 12th, viz. on the 6th of March; whereas he had in 
truth fully adminiſtered before the 6th of March, and in truth 
before the original purchaſed ; ſo that by the faiſe plea by the at- 
torney the rieht avat never tried, The maſter ot the 195 diſm: fied 
the bill, and I. d. Somers aſfirmed the diſmithon, 2 Vern, 325. 
pl. 314. Mich. 1695. Stephenſon v. Wilſon. 

9. In 


r md FI — 


Client and Attorney. 


9. In aſſumpſit the defendant pleaded non-aſſumpſit infra ſex 
annos. The plaintiff replied; and the defendant not joining 
iſſue in due time, the plaintiff's attorney ſigned judgment, but 
afterwards conſented to accept the iſſue; but upon a motion to 
compel him to accept the iſlue, it was oppoſed, becauſe the plea 
was a hard plea, and the client having notice of this advantage, 
ordered his attorney to inſiſt upon it; and the court ſaid they 
would not have held him to it, had he not conſented ; but now 

they would, and the client is buund by the attorney's conſent, 
and they could take no notice of him. 1 Sa Ik. 86. Mich. 8 W. 3. 
B. R. Latouch v. Paſherant. 

10. An attorney may undertake for his cken 1 not releaſe his 
cauſe of ation ; per Holt Ch. J. 12 Mod. 384. Paſch. 12 W. 3. 
in caſe of Stanhope v. Pemberton. 

11. Action again{t an attorney for money recetved to plaintiff 's 
uſe; the attorney, Gerd to the court that Le had been employed as an 
attorney for the plaintif, and had applied fon L of his moriey toaba -ds 
paying for his labour, and ſome to a ſolicitor in the cauſe 3 And moved 
to have his bill taxed, and an allowance of what ſhould then ap- 
pear due to him. Per Cur. if the plaintiff had applied by motion 
to have us compel an attorney by virtue of our power over him 
as our officer, to pay the money, there, for as much as that is 
diſcretionary in us, we would not help the plaintiff, unleſs he 
did the fair thing on his fide; but here, when he demands no 
avour of us, we cannot deny him the law, and let the defendant 
take his legal remedy againſt the plaintiff, 12 Mod. 657. Hill. 
13 W. 3. Craddock v. Glin. 

12. As an attorney has a privilege not to be examined as to 
the ſecrets of his client's cauſe, ſo the a?t9rney's privilege is the 
client's privilege ; and an attorney, though he would, yet {hall not 
be allowed to diſcover his client's ſecrets; per Cur. 10 Mod. 41. 
Mich. 10 Ann. B. R. in the cafe of Ld. Say and Seal ;—and 
Cites it as fo adjudged in Holbeche's caſe. 

13. But as to the time of executing a deed, whic h was of a date 
long before the execution, that is not a thing of ſuch a nature as 
to be called the ſecret of his client. 10 Mod. 41. 28 10 Ann. 


B. R. The Ld. Say and Seal's caſe. 


For more of Client and Attorney in ge ſee Attorney, 
and other proper titles, 
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7:7 judgment, and the 
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Collateral, 


(A) What ſhall be ſaid Collateral. And the Ff- 
„ eie, 


1. S to collateral acts there ſhall be 72 relation at all. Re- 
ſolved. 3 Rep. 36. Mich. 33 & 34 Eliz. B. R. in caſe 


of Butler V. Bake L's 


2. 2 8 to be without impeachment of waſte is a thing col- 
ateral. 2 Rep. 82. Hill. 43 Eliz. Per Coke in Cromwel!'; 
caſe. | 

Rue Cek 3. There is a difference between a thing collateral executes, 


EEE ESS 


00 res acts executory are 5 to on reverſal of a judgment eſcape out 
the ground of execution on that judgment is gone; but if judgment is had 
ts : +a on the eſcap Pe, againi the ſheriſf or gaoler, and execution is ex— 

Apero eg Ecuted, this latter; judge wont re mains in force, notwithſtanding 


and deftroy- the reverſal of the firſt indgment. R clolved. 8 Rep. 142. a. b. 


Ss. 


0 | by rever- Paſch. 8 Jac. in Dr. Drury” O wo 


ſai of ©! | 
firſt plaintig ! :ored to his frit action, on which he may have his juſt and 


— SEEEESED + TC a j 
by 4 


thinks au- and executed; as by reverſal of an erroneous Jude ment collateral 


due Cee Ibid. 143 b. 


A = 4. A condition collateral without dependence on the eſtate. 
IT'S [- Arg. Keb. 31 Paſch. 13 Car, x 3X B. 35 in Ca ſe of Plunket V. 


lateral than 


* Holmes. 
far oF Condi - 5 | 
tion is annexed o the eſtate, but covenants are foreign. Arg. Show. 286. Mich. 3 W. & M. 


(B) Collateral Promiſe. Ihe Eſſect thereof. 


Br. Dette, x, F N debt the pla ini . that A. borrowed of him 100 J. 
3 eites and did nat pay it, by which the defendant came to the plain- 
4. ond prayed him 15 take him de tor for A. and to give him till 
Michaelmas to pay it, and fo became principal debtor at London, 

and ſhewed thereof to ly; and becauſe he had not ſpecialty, he 

took nothing by his writ; quod nota; ior per Mowbray, by this 

1547 aſſumption the other is not thoroughly diſcharged, and by conſe- 
quence this defendant is not debtor, but the other remains debtor 

as beforc; and alſo ſee that it is only nudum partum. And ſo ſec 

that a becoming debtor, which is ed in. Londen by cuſtom, is not 

goa at common law. Br. Dette, pl. 30. cites 44 * 3. 21. 

| 2. 29 


Collateral, 547 


2. 29 Car. 2. cap. 3. f. 4. Ns ation Hall be brought, whereby This ſtatute 
to charge any executor or adminiſtrator upon any ſpectal promiſe to an- RIG ex- 
K o 2 ten r 1 
fer damages out of his 9wn eflate; or whereby t9 charge the defen- E 
dant upon any ſpecial promiſe to anſwer for the debt or default of an made before 
ther, unleſs the agreement upon which ſuch action ſhall be brought, de 25 of 
* ; ; * , . 89 une. C- 
or fame memarandum or note thereof, ſhall be in auriling, and figned 1 
by the party to be charged therewith, or ſome other perſon by him au- Vent. 330, 
thorized. | 331. Trin. 
5 | 30 Car. 2. 
B. K. Gi more v. Shuter. 2 Jo. 183. S. C. adjudged accordingly. : e. 
reſolved accordingly. — Freem. Rep. 466. 


2 Mod. 310. S. C. adj.iged accorlingly. 
pl. 627. S. C. held accordingly. | 

Aſſumpſit upon a promiiſ.ry note, whereby the defendant promiſed to pay ſo much up account of 
tes mother ; and it being objected that there was no confid-ration to it, Holt ſf1:d, that to promile to pay 
to J S. is good, but to promile to pay to J. S. upon account of J. N. is not good, for that is not 
within the words or meaning of the act; the conſideration implied in the act is, that waen the party 
promiſes upon his own account, it mutt be preſumed he 1: indebted, or elſe he would not promiſe to pay 
it; aliter where the promile is to pax upon account of a third perſon. In ti; caſe Holt directed a 
verdict tor the plaintiff, but under cyntroul, and ordered the poſtea to be ſtaid. 11 Bod. 226. Paſch. 
8 Ann. at Guildhall. Garnet v. Clerke. 

Cicarly the words ( defau!t of ahbe) in the ſtatute, is the default of another in terfarming his con- 
tract, and if the wwiole cr dit be not entirely gion te the undertater, 1» as no emedy lies againit the 
party, upon the contract, but that the undertaker comes in aid of the credit given by the conti act to 
the party, the undertaking will be within the ſtatute; per Cur. 6 Mod. 249. Mich. 3 Ann. B. R. 
Bourkamire v. Darnell. And they alſo agreed a caſe put by Darnell, that 2ob-re the plaintiff bas 
an action againſ} the party for whom the nl rtiving is, there no action will lie againſt the undertaker, 
without the promiſe be in writing ; ſecus where no action does he againſt the party, for then the whole 
credit is entirely upon account of the undertaker, and the other looked upon as his ſervant, and the ſale 
and contract is, in judgment of law, to the undertaker, though the delivery be to the other party as his 


ſervant. Ibid. 


3. An indebitatus aſſumpſit, or a ſpecial aſſumpſit, though it 
be on a ſpecial promiſe to pay another man's debt, and though it 

be collateral, and within the ſtatute of frauds and perjuries, yet 

the nat alleging a nite in writing in the declaration is not error to 

reverſe a judgment; for the court will intend that a note was 

given in evidence; yet many, ſince that act, do declare that af= 

ſumpſit ſuper ſe, prout per natum, & c. but it is not neceſſary; and 
judgment. aſſirmed. 2 Show. 88. pl. 81. Hill, 31 & 32 Car. 2. 

B. R. Calcot v. Hatton. Ts 

4. If 1 build a houſe for J. S. at the requeſt of J. N. and J. N. 
promiſes to pay me, debt will lie; it is true it will not raiſe 
promiſe, but an expreſs promiſe will well ground an action. 2 Show. 

421. Hill. 36. & 37 Car. 2. B. R. in caſe of Ambroſe v. Rowe. 

5. In aſſumpſit ſor the debt of a ſtranger, it was alhgned for 
error that it did no? appear do be by writing, and confequently by the 
ſtatute of frauds and perjuries it does not bind the defendant z 
but per Cur. this is never done in pleading, but ought ts be proved 
on the trial, Comb. 163. Mich, 1 W. & M. in B. R. Lee v. 
Baſhpoole. 

6. A. brought an afion again/? B. C. and D. — B. promiſed that Comb. 362, 
in conſideration A. ould not proſecute the action, he would pay 5 = 
him 101. and the queſtion was, whether this was a void promiſe wo. 
by the ſtatute, not being in writing? But per Cur. this cannot be 
ſaid to be a promiſe for another perſon, but for his own debt, 
and therefore not within this ſtatute. 5 Mod. 205. Paſch. 

8 W. 3. Stephens v. Squire. 
7. Aſſumpſit 
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6 Mod. 243, 
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v. Darnell, 


e. KS. P. 


15, 16. S. C. 


and lame d 


verſity, an! 
that in the 


Collateral. 


7. Aſſumpſit in conſideration that the plaintiff 2vould accept Go 
to be his debtor for 201. due from A. to B. The plaintiff in vice 

& loco A. that C. would pay. B. av 1 that he did accept C. 
to be his debtor, &c. Adjudged good after a verdict, without 
exprels ayerment that A. evas diſcharged ; and judgment aſſirmed 
by 4 judges againſt 3, and they conſt: us it to be a mutual pro- 
517 x Salk. 29. pl. 30. Paſch. 9 W. 3. in Cam. Scacc. Roe 

„ Haugh. | 

8. If 4. employs B. to work for C. without warrant from C. 
A. 1s liable to pay for it; per Holt. 12 Mod. 3255 Mich. 
W. 3: Anon. 

9. Allumpſit againſt B. upon a pro miſe ſap; noſed to be made 
by him to pay for goods delivered a pany to A. Holt took 
this difference: If B. deſires A. to deliver goods to C. and pro- 
miies to fee him paid; there aſſumpfit lies againſt B. though 1 in 
that caſe he ſaid, at Guild-hall, he always required the trade fman 
to produce his books, to ſee whom credit was given to. But if 
after goods delivered to C. by A., B. tays to A. you ſhall be paid 
for the goods, it will be hard - to faddie him with the debt. 
12 Mod. 250. Mich. 10 W. 3. Auſten v. Baker. 

10. Two perſons go to an inn-keeper, one hires an horſe, and 
the other prom:/cs that if the in n- kceper will deliver him to his 
friend, he will fee it forthecming. This, as a promiſe to make 
good the default of another, is not good without a note in writ- 
ing; yet the defendant is chargeable upon the Hecial baihnent. 
Quod nota, and ſo good without a note. L. P. R. 118. cites 
3 * 1 

Where the underlater comes in aid only to procure a credit 
to lhe party, in that caſe there is a remedy againſt both, and both 
are anſwerable according to their diſtinct engagements, and this 
is a collateral promiſc, and void by the ſtatute of frauds; /ecus 
where the whole credit is given ts the defendant. 1 Salk. 27. pl. 15. 
Mich. 3 Ann. B. R. in calc of Birkmj r v. Darnell 


lait caſe the third perſon is only as a ſervant. 


6 Med. 248 


Bourkamie 
v. Darnell, 

S. C. & S. P. 
accordingly. 


12. If 2 come to a ſhop and 1 buys, and the other to gain 
him credit promiſes the ſeller, that i he does not pay you I will; 
this is a collateral undertaking and void without writing by the 
ſtatute of frauds; but if he 3 let him have the goods I will be 

your paymaſter, or I will ſee you paid ; this is an undertaking as for 

himſelf, and he ſhall be intended to be the very buyer, and the 
other to act but as his ſervant; per Cur. 1 Salk. 28. pl. 15. 
Mich. 3 Ann. B. R. in caſe of Birkmyr v. i. 

13. there is a difference between a conditiznal and an abſolute 
undertaking; as if A. promiles to pay B. ſuch a ſum if C. does 
not, there A. is but a ſecurity for C. But if A. promile At C. 
will pay ſuch a ſum, A. is the principal debtor; for this act was 
done on A.'s credit, and not on C.'s; per Lee J. and judgment 
accordingly. Gibb. 303. pl. 7. Trin. 5 Geo, 2. B,. R. Gordon 
v. Martin. | 


Collateral, | 


(C) Collateral 9 
5 A. Having purchaſed lands of 1! Ake of Norfolk, had for 
| his ſec urity future uſe limited on condition of eviction of the 
purchaſed lands to urile to him out of oth mas of the duke 
within the honour 0! Ciun 2 Shropſhire; after which the duke 
was attainted, and /ands of the honour came crown, and 
then the purchaſ-d lands were evicted, and adjudged that A. 
could have no remedy by. entry, ouſter bo mane, monitranee de 
droit, &c. becauſe before the future uſe acer eds the poſſeſſioi 
of the land came to the crown, and thereto Tre A. ſucd to the 
Queen, who de gratia granted the land to him by patent; Arg. 
Mo. J75. cites it as Yelverton's caſe. 5 

2. Trujl foes for ſale of lands for F nt of de 1 Toith praver 
£11 ſale to give colluteral ſecurity on other lands 2 purchaſor for 
diſcharge of incumbrances, ant! cenformaticn by the Fe when of age, 
fell to J. S. and give him collateral ſecurity. The heir comes of 
age, and refuſes 65 confirm, he pretending other title, but could 
not make it out. Decreed that truſtees fell ah 1cr lands to 
diſcharge incumbrances on the lands purchaſed by J. S. and the 
heir to join; and in default by the trulitees, J. 85 to tender a 
purchaſor to the maſter, and the heir to join in th 
and alſo immediately to confirm the lands to 4 S. with w carranty 
and covenants according to the condition of the collateral ſecu- 
rity; and that J. S. may proceed to get judgment in ejectment 
on his collateral ſecurity, with a ceſſet cxccutio till further order. 
Fin. R. 166. Mich. 26 Car. 2. Foley v. Lingen. 

3. Covenant to ſecure a purchaſer by other [onde within 2 years. 
The next term after the 2 years expired the purchaſor exhibits 
his bill to have collateral ſecurity according to the covenant. 
Ld. Keeper diſmiſſed the bill, and took a difference between cove— 
nants for further aſſurance of the lands fold, and collateral ſe- 
curity of other lands to incumber the eſtatez and the 2 years 
being elapſed, diſmiſſed the bill. Chan. Cafes, 252. Hill. 26 & 
27 Car. 2. Erſwick v. Bond. 


7 
9 77 
20 Te 


4. A. ſells land to B. A. takes a leaſe of the ſame lands of B. 
at a rent beyond the value, with a condition of re-entry, and gives 
collateral ſecurity .for the payment of the rent, A. was arrear 5 
years rent. B. re-entered. A. could have no relief againſt the 
_ collateral ſecurity without payment of the arrears as well after as 

before the re-entry; the land was worth but 1601. but the rent 
was 2501. per ann. Chan. Cafes, 261. Trin. 27 Car. 2. Anon. 

5. Aſſignment of a decree is a collateral ſupplementary ſecurity z 
and ſo Finch C. diſmiſſed the bill brought by the plaintiff to have 
a releaſe of the decree made by the aſſignor fot aſide. Chan. 
Caſes, 300. Mich. 29 Car. 2. Barns v. Canning and Pigot. 


For 30 of Collateral in general, ſce Conditions (8. c) 
(E. d) (F. d), Heir, Uoucher (U. b. 2) to Vas b), and other 
proper 2 


543 | 


S002 cited 
and ad mit- 
ted. Ivids 
389. 


S. E. but not 
exactly 5. F. 


Fin. R. 192. 
Bond v. 
Lversfieid, 
S. C. but no 
decree. But 
the defend- 
ant might 
learch for 
precedents, 
whether the 
court can 


Pires the time for giving collateral ſecurity. 
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Collation. 


Ete& thereof. 


I, T was ſaid, that where the 5:/b7p o. oh to make collation, 
and Ty diſturoed, his TO rit * vall be ts / preſent, and his Count to 
make chllatian. Thel. Dig. 84. lib. 9. Cap. 5. $20. cites Mich. 
| 16 E. B. Brief, 660. | | 
552 } 2. Collation by apſe is in the ripht of the patro:; and for his 


Hob. 315. turn. 24 E. 3. 26. And he ſhall Toy | it as his poſleſlion for an 
TT atliic of dareign preſentment. Hob. 154. in cafe of Colt v. Gto- 
ver, and cites 5 H. 7. 43. F. N. B. 31. (F). 


4 Le. 200. pl. 239. Mich. 
Coilation ſhall not put a common per- 


ai”. 3 Le. 18. pj. 44. Hill. 14 Eliz. C. B. Anon. S. P. 
18 Fiz. B. R. Anon. S. P. and ſe ems to be ſame S. C. 


York v. Buck. 


3. Note, that there ig us privity between the incumbent of the 
bithop who is collated by lapſe, and the biſhop, as there is be- 
tween the maſter and ſervant, and therefore if the 5% pleads 


ſhall not ſay generally that he is in by collation of the biſhop by 
lapſe, but /ball plcad it as certai, ly as the yg Br. In- 
cumbent, &c. pl. 12. cites 16 H. 7. 6. 

4. If a patron preſents after 6 KB before a cellation, the ordi- 
nary muſt admit his clerk as well as within the 6 months, fo that 
the ordinary muſt plead that he made collation ſuch a day after 
the 6 months, abſque hoc that the plaintiff preſented before this 


18 H. 
Coliatin : 5. Cale, ation 15 whe re the clerk is inducted without preſentation 
© to the bithop, as of lapſe by the biſhop, or of danative of a free 
he ratſon, Chapel, &c. where he himſelf may put the clerk in corporal poſ- 
and r geuta- ſeſſion without preſentation. Br. Quare Impedit, pl. 156. cites 
41:2 153 8iv- Þ N. B. 33. f | 


nx the parſon to the church, and that makes a p/erarty, but not a collar} n; per Cur. Le. 226. 
di. 301. Paſchs 33 E. C. B. in Caie ot the Queen, "the Archbiſhop of Vork. 


6. 72 ellates after lapſe is develved an the archbiſh;p, but be- 
fore collation by the archbithop, This ſhall bind the archbiſhop; 
+ = for, 


(A) What is. In what Cafes it may be. And the 


ſon out of poſſeilion. Cro. E. 241. pl. 14. Trin. 33 Eliz. B. R. in caſe of the Archbiſhop of 


ſpecially in quare impedit Hoco he preſented by lapſe, the incumbent. 


day, and this was 540 a good traverſe; per tot. Cur. Kehw. 50. 


pd = — 8 A9 


— 
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Collation. 


for, at common law, when a clerk was once admitted, he was 
not removeable, and collation remains at common law. Ihe tat. 
W. 2. does not aid but in caſe of preſentation. Jenk. 281. 


a, 

: j Collation of the biſhop makes no diſappendaney, and where it 
3s made 7v:t/hin 6 months it makes not ſo much as a plenarty, but 
the church remains void, as Green's caſe ſaith, that is, that it 
makes no binding plenarty againſt the true patron, but that he 
may not only bring his quare impedit when he will, but alſo 
preſent upon him ſeven years after; and if the bithop receives his 
clerk, the other is out ipſo facto, yet to all other he is a full in- 
cumbent (and not in nature of a curate only), and ſhall ſue for 
titbes, and is capable of confirmation from the king; and per 
Hobart Ch. J. if the patron brought quare impedit on it, he muſt 
be named, or elſe could not be removed, and that ſuch a p/enarty 
barred the lapſe of the archbiſhop and king. Hob. 302. pl. 380. 
_— 17 Jac. in cate of Gawdy v. Archbiſhop of Canterbury. 

8. If the king preſents by lapſe, it is not any collation, but a pre- 
ſcntation, and fo pleaded always, for he preſents as ſupreme pa- 
tron; per Cur. Cro. J. 641. pl 20. Mich. 20 Jac. B. R. cites 
32 . 6.2. and 7 E. 4. 20. 

. If a biſhop collates the fume day that he dies, the ſucceſſor may 
dale notwitliſtanding. Arg. Llard. 24. Mich. 165 5. 

10. This had been 1 noved the two preceding ſeals, and was 
now may ed again. The caſe was, that the detendant Sir Wal- 
ter C. K at” Were truſtæcs of an adro fon by ſettlement, upon 
truſt, to projet = ch Pe „ a as the hein 7 J. 8. fpouled, oy 3 7H 
der hand and feat, 3 and in defan't of ſucb nom:nation, 13 
preſent in their cron right as t. ey ſhoutd Un 4 ne n be- 
comes void, and tbe hein of F. S. is an fant of about g months 
ld; the truſtees contend that the infant 13 not Cap ble of nomi- 
nating by writing, &c. and that thereiore they have right to 
preſent proprio jure, &c. Bill was brought by the infant to 
compel the truſtees to preſent according to his nomination, &c. 
Injunction was granted as to defendants, to reſtrain them from 
preſenting without leave of the court, and an-order that the arches 

| biſhop of York (the ordinary), ſhould nit admit, &c. And the 
queſtion now was, whether this order would prevent the arch- 
biſhop from collating when the 6 months for pretenting expired, 
or that there ſhould be a particular order to reſtrain the arch bill op 
from eoliating, &c.? And after a good deal of debate it was 


agreed by Id. chancellor, & omnes, that the gruen to prevent 


admilhon was ſufficient 19 prevent collation, becauſe collation was ag» 


ani{ſun, inſlitutien, and ever y thing but induction, and at law, upon 
a quare impedit and ne admittas, the ordinary cannot collate or 
take advantage, and this order 15 77 its nature an Engliſh ne admit- 
tar, and as to the queſtion, whether the biſhop in this caſe could 
take advantage of lapſe or not, Ld, Chancellor held clearly that 
he could not; for as at law lapſe was prevente d by a ne admit- 
tas, ſo when. the title is in cquity, the biihop 1s equ: ally reſtrained 


and . ol lapſe, by an order not to admit, pending the 
dilpute 
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551 Collation. 


diſpute in this court, and this was obſerved to have Napp ſe- 
veral times before, in the cafe of mortgagor and mortgagee, where 
the mortgage. lying the legal title pretended to preſent, whereas 
in equity the preſentation (or the right of nomination) belongs to 
the mortgagor. As to the main poi nt, Ld. Chancellor ſeemed 
ſtrongly to incline, that the nomination by the infant was good; 

for by law infants, of never ſo tender age, are to preſent, and theirs, 
and all other preſentations, are uſually i in writing, and cannot 
be otherwiſe when the infant cannot ſpeak, &c, But a difference 
was endeavoured to be put, that hare was a particular method 
preſcribed by the truit, viz. by writing under hand and ſeal, &c. 
which muſt” ſuppoſe the perſon, who created the truſt, did in- 
tend the heir to nominate, and ſhould exerciſe a diſcretion, and 
be capable of knowing as well as executing a writing, &c. Ms. 
Rep. Mich. 4 Geo. 2. in Canc. Arthington v. Sir Walter Co- 

verly & al. | ; | 


For more of Collation m general, ſee Preſentation, and 
other proper titles, 


Colleges, 


(A) How conſidered, &c. 


215521 

IJ 
Dal. 31. 1. Eviſe le a college by the 3 dent thereof is void ; for when 
2 E. the deviſe ſhould take effect, the college is v a a head, 


in toticem and ſo not capable of ſuch deviſe, for it was then an imperfect 


. body; held per Cur. on good advice taken thereof. 4 Le. 223. 
ol be ke pl. 358. Temps“ Queen Eliz. B. R. in the caſe of the Pretident « f 


point. Corpus Chriſti College in Oxford. 

8. F. cites 2. It was agreed, if the mafier of the college be Gied 8 
2 Lev. 15. an aſſiſe will lie, as it was faid in the end of + Canon's caſe Dy. 
but not if he be ouſted by his proper ordinary or viſitor. Lev. 23. 


S. P. Arg. Paſch. 13 Car. 2. B. R. in Doctor Widdrington's caſe. 
in Apple- 
ford's caſe. He cannot maintain aſſiſe in any caſe whatſoever, for he has no ſole, ſeifin, nor eſtate 
to ſupport a real action, he is only a viſible perſon of the body aggregate, but has not the leaſt title to 
the rents and profits of the college, till after a dividend made; per Holt Ch. J. 4 Mod. 125. Trin. 
4 W. & M. in B. R. in caſe of Phillips v. Bury. 8. P. "by Holt Ch. J. Skinn. 438. in S. C. 
FT D. 209. a. pl. 20. Mich. 3 & 4 Eliz. at the end of Coveney's e C. cited and queſ- 
Ucned. Show. Parl. Caſes, 47, in calc of Phillips v. Bury. 
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Colleges, 


as inns of court. 
v. New College. 


B. R. in Appleford's caſe. A college is a lay corporatſon; 
brouglits Godb. 394. pl. 478. by Noy, Arg. Paſch. 3 Car. B. R. 


4. Fellows of je!l;wwfhips newly created cannot pretend to have 
any /hares of the annual profits, or the caſual revenues which did 
belong to the fellows of the old foundation, though they may be 

capable of all offices and empioyments in the © ollege, if Nile 
dered by the local ſtatutes. Fin. R. Trin. 27 Car. 2. in 
caſe of St. John's College, Cambridge v. Platt. 


if not 


# x 6 
a << 44 


For more of Colleges in ge neral, ſee Eſtate, Gra! ats, tc. 
Mandaumus (5% Giüũtor, and other proper itles. 


Colour in Pleadings. 


(A) What it is. And the Reaſon thereof. 


> OLOUR 7 1 reading in feigned matter, ck the deſend- 

ant or tenant uſes in his bar, when an action of treſpaſs 
for land or goods, or an aſſiſe, or entry fur dilleilin for rent, or an 
action upon the _— of 5 R. 2. for forcible entry is brought 
againſt him, in vhich he gives the plaintiff or demandant ſome colour- 
able pretence, which ſeems at firlt fight to intimate that he hath 
good cauſe of defence, the tent whereof is 20 bri ng the action from 
the jury's giving their verdi ict upon it, to be determined by 
the judges; and therefore it always confifts of matter in lax, 
and that which may be doubtful to the lay- -people. Brown's 
Anal. 7. 


hem to J. S. to e- dellver to him again fon re , but T. S. giving them to the pl. 
poling the property was in T. S. at the time of the gift, took t them, and the 


faith, 


552 


3. Colleges are not ſpiritua. Hundations, but are pri vate ſocieties, S. P. by 
2 Lev. 15. Trin. 23 ar & Doi Fhe King 


Hale Ch. J. 
Mod. 84. 
Mich. 22 
en. 


if they be ee; led, an 21111 ſe muſt Le 


As in tref- 
faſs for tak- 
ing the 
plaintiff's 
ca'tle, the 
de ferdant 
that 


. F, W ho, {up- 
rn al dock them 5 


the plaintiff, and thereupon the pou intitf brought his action; this“ is a good colour and a good pleas 


cap. 13. And Broke, fo. 104. 


Heath's Max. 27. cites Doct. & Stud. lib. 2. 


Allile, Treſpaſs, &c. 


2. Note, that colour ought to be matter 17 Loew or e 70 
the lay-gents. Br. Colour, pl. 64. 


title, Colo ur in 


*£ 553] 
Heath's 


1 3aX. 31. 
Cites 8. C. 


4 S. P. as that it muſt be doubtſul to them, whether the me be good in law or not. 


E 
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Colour in Pleadings. 


3. Colour ſignifies a probable plea, but really falſe, and hath this 
end, viz. t ara the title of the cauſe Jun the jury to the Judges. | 
Heath' « Max. 26, 27. 

4. Colour ought to be ſuch a thing w hicks is good colour of title, 
and yet is no title; as a deed of a leaſe for lite, becauſe it hath 
not the ceremony, viz. livery. $0 of reverfron granted without éat- 
terument. But a deed 5 ef gift of g5:ds or chattels is good without 
other act or ce cTemony. So of colour by a leaſe for years, or by 
fetters patents, it is not good, becauſe they make a good title in the 
plaintiff; and of that opinion was all the court. Cro. J. 122. 
pl. 6. Trin. 4 Jac. B. R. Radford v. Harbin. 

$5. The reo/on why colour ſhail be given in writ of entry ſur dif- 
(eitin, writ of entry in nature of afliſe, aſſiſe, treſpaſs, &c. is that 
the law ( which prefers and favours cer Zainly as the mother of quiet 
and repoſe) to the intent that where the court ſhall adjudge upon 
it, if the plaintiff demur 3, or that a certain iſlue may be taken up- 
on a certain pol 1 requires that the defendont, when he pleads ſuch 
Her zal plea, that tha plaintiff natwichttanding may have right, he 
defendant ſhall give colour ta the plaintiff, 4% the intent that his plea 
fall net amount to the general ; ſuc, and ſ leave all the matter at large 
to the jurors, Sick will be tull of multiplicity and perplexity of 
matter; and though the colour be only ſiction, yet lex fingit ubi 
ſubſiſtit. æquitas; cites Dr. & Stud. cap. 53. fol. 160. b. But 
when the ſpeci: matter of the plea, notwithſtanding the plaintiff 
had right before, utterly bars him of his right, in ſuch caſe the 
defendant need not give any colour, becauſe he bars the plaintiff 
of his right if he had any, and then it will be in vain to give. the 
plaintiti colour, where it appears upon the matter of the plea that 
he had no right; for by this, if in real action, as afliſe, writ of 
entry in nature of aſſiſe, &c. if callateral 0 bu pleaded, and 
the defendant relies upon it, or if gel be pleaded, or fine levied 
with pr. eclamations, &c. there no colour nend be given, becauſe the 
plaintiif is barred, though he had right; and with this accords 
35 H. 6. tit. 'Ireipaſs, 160. 5o, and for the ſame reaſon, if the 
defendant conveys to him title by ac of parliament, as is held 3 E. 
4. 2. a. b. Reſolved per Cur. 10 Rep. 90. a. b. Hill. 8 Jac. in 
Cam. Scacc. in Dr. Ley field's caſe. | 

6. Whereſocver the defendant he alis a cauſe of action in the plain- 
tif, either expreſs or implied, and confeſſes and avoids it, it is a good 
plea; for by coni.thon and avoidance he confeſſes the plaintiff has 
cauſe of action againſt! lim, were it not for ſome ſpecial matter in 
law, by winch is not mant a queſtion 1 in law, but a hing which in 
law avvids the cauſe of alia, as a ſule in mart ert; and without 
leaving a cauſe of action, it will amount to the general iſſue, and 
this is the reaſon of colour. 12 Mod. 121. Paſch. 9 W. 3. Hal- 
let v, Birt. | 
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Colour in Pleadings. 


(B) In what Actions Colour may or muſt be given. 
IN error it appears that the caſe wang lerd, m 755 and tenant 
by 9 s. rent, and the m ge brought li againſt the lord 2 the | 
9. rent, and be Pleaded that the meſne held the land of hi im by 9 5: 
rent as neſs, by which he test gs. rent of him, and Ul " fo muc. 7 rent 
rendered as tenant, and if he demands other rent, nul tort ; and this 
bir was awarded good upon writ of error brought thereupon, 
without any colour; quod nota. Br. Colour, pl. 7. cites 50 
E. 3 
2. In zreſpaſs the defend: int ſaid that J. N. bis maſter qvas owner 
cf the goods, by which he at his command took them at S. and 
the plaintiff w ud have retaken them, and he would not ſuffer 
him, judgment fi actio, and no plea; for he neither confeſſed 
property nor colour in the plaintiff, Br. Treſpaſs, pl. 70. cites 
2 H. 


I C. cited per Cur, and admitted, 


2. Note that colour in affiſe or action of treſpaſs is ſufferable, 
if it be matter in law, and difficult to the tay-gents ; and otherwiſe 
it is not ſufferable, but the party ſhali be drove to the gene- 
ral iſſue, nul tort, or not guilty: Br. Colour, tg. cites 

19 H. 6. 21. | 


GU 
Gy 
+> 


Dr. Error, 
25 30. Cites 
5 

Heath's 
NI IX. 20s 


Cites S. C, 


lour, pl. 41. 
Cites 8. C. 
10 Kep. 89. 
a. in prin- 

cipio, cites 

80 
Ibid. 91. 2. 


Br. Colour, pl. 6. cites 5. C. 


Br. Gendral 
Hue, pl 14. 
ent . 
& 3 Þ. 
Fitzh. Co- 
jour, pl. 8. 
cites S. C. 


& S. P.—10 NPs 91. b. in a nota of the reporter. 


. In treſpaſs the defendant ſaid that J. was ſciſed in fee 
the B and 20 acres, &c. f qwiich, &C. ard died ſeiſed, and B. 
and C. his daughters and heirs entered, and B. + her inviety 
rnfeoffed the plaintiff, and C. died, and NH. her daughter and beir 
entered into the other moiety, and was fe: d pro 1, end 11 
feoffed the defendant, by which he entered and did the tref a 


prout ei bene licuit, and a good plea without other colour. 


Br. Colour, pl. 18. Cites 19 U. 6. 46. 


of Br. Treſ- 


_ ] 
P. ſs, þ +0 
I 32. Cites 
8 < — 
Fitzh, $f; 
1 1 — 
„ Di. Us 
cites 8. C. 
accordingiy. 
* 2 
— Heatli's 


Max. 32. 


cites 8. Co 


that to give coJour by coparceners or jointenants is goods 


5. Treſpaſs de clauſo fracto, and cating his graſs 1 in . The 
ae juſtified in S. abjque hoc that he is guilty in D. and 
no plea per Cur. without giving colour, Br. Colour, x 32. cites 
20 fH. $23 


| [but it ſeems miſprinted for muſt] give colour; {and likewiſe ( 


6. In aſſiſe if the tenant pleads dying ſeiſed and diſcent to 29% he 
ſhall give colour; for the p ig bound, but not "the right ; but 
where both are bound, he need nit 15 grve colour. Br. Colour, al 72. 


(bis) cites 22 H. 6. 18. 


ther ⁊vas [.iſcd, and died ſeiſed. and the , Lad delres 
not bind the plainti ff. Br. Colour, pl. 53- cites 12 E. 4+ 15. 


Vor, IV. Uu 


7. In 


Heath's 
Max. 29. 
cites 28 H. 
6. 27. and 
that in this 
caſe he may 


28) ſeems miſprintes tor (20, J. 


Heath's 
Max. 29. 
cites Ss. C. 
It the de- 
ſendant /oys 
that bis f- 


"dd te him, there he ſha!l give colour; for he ſhall 
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555 5 Colour in Fleadings. 


5. O. cited 7. In tr eſpaſs of breaking his cloſe, „ he /oall ſay that the place where, 


16 Rep. So. * 
b. go. a. 7 & c. at the time of the t1 *</ paſs Was the fre tenen of the defendant, 


principio.— Without giving any colour. Br, Coldur, pl. 26. cites 22 I. 6. 50. 
w here 1 | | 
detendant cad: bis frantten ment, he ſhall not give colour. Br. Colour, pl. 53. cites 12 E. 4. 15. 
Heath's Mix. 29. cites S. C. and 22 Hf. 6. 50. S. P. 


In treſpaſ, 8. $; where he /ays that it wvas the frankteremert of FJ. S. and 
Y Fer ere, bs he by 4 4 R / 1 

4 #4" ROOM y his command entered, &c. Br. Colour, pl. 26. cites 22 
inte II. 6. 50. 

Ze N. *g 

zr A1. and the deferdant as ſervant of MH. entered, &c. is no plea without co/cur. Br. Treſpaſs, 
$13 200. cites 15 . 4. 31. - Heath's Max, 28. Cites S. C. 

- Tretpaſs s for b: e his cloſe. The defendant Pads that Sf S, was ſeiſed of the land, and let it 
t F. D. ard be as bis (erwant ent: ed, and gave no colour to the plaintift; and for that cauſe the plain- 
Ef Cemurred ; and it was argued that when the detendant makes a ſpecial title to himſelf, or to any 
other, he ought of geceſſity to give col Dur to the vlaintift ; but when he picads a general plea, or that it 
z his freehold, it is otherwite ; ind cited 2 Ed. 4. 8. But it was argued contra, becauſe the defendant 
mates no title te bim lf, but juſtifies as a ſervant ; and cited 18 E. 4. 3. Wray laid he ought to give 


colour, though he juftia es as A tervane ; but med the parties to relinquiſh their demurrer, and plead to 
Wye, which they did. Cro. E. 76. pl, 35. Mich. 29 & 30 Eliz. B. R. Dinham v. Beckett. 


t is no plea, 9. S where he /ays that J. S. leaſed to him for years, or at will ; 


in treſpaſs to 
cobalt, per Newton. Brooke ſays quære inde. Ibid. 
plamrriff leaſed to M. fer !if:, the remaind:y to the defordant, [and that] V. died, ard be entered in bis 
re: 3 per Brian. Br. Treſpals, pl. 166. cites 15 E. 4+ 31. Br. Colour, pl. 27. cites 
S. C. & S. P. by Brian. | 

Bit it is a good plea that the flain'iff laſd to the difendant for 20 years, which yet continues, &c. 
without colour; for there be confeſſes the fur been. ent to be in the plaintiff, per Brian, quod nota. 
Br. Tretpaſs, ol. 166. cites 15 E. 4. 31. Pr. Colour, pl. 27. cites S8. C. for it confeſſes the 


franktenement to be in the plaintiff at the time of the treſpaſs; per Cur. 


Where the deferdart daten- from the plaintiff himſelf, in iome caſe he ſhall give colour, and in- 


ſome no t 25 6 H. To 14 where the dete: Gant conveys trom the plaint! 1 for { fe or years, there he 
mall not give colour z and fo is 22 H. C. 52. Otherwiſe as it feems by S Eliz. Dyer 146. where the 


defendant pleads a leaſe for years from a ſtranger. Heath s Max. 23. 


TR F 10. But where he 7. li es at another day, and will travorſe the day 
Lot. in time, there he ſhall give colour. Brooke makes a quære of that 
8 by 2 = 

ef Aug, diveriity. Br, Colour, pl. 26. cites 22 H. 6. 50. 

the d-ferd- 

an: leaded rece very of the ſame land again a Hranger the 20:b of Other, al ue hoc that be i: guilty 
before the day of the recovery ; and per Cur. this is no plea without giving colour to the plaintiff, inaſ- 
much a; :&c recovery is againſt a ſtranger. Br. Colour, pl. 53. cites 12 E. 4. 15. 


11. Treſpaſs upon the 5th of R. 2. The defendant ſaid that the 
father of the plaintiff was # ſed, and infesffed him, and the plaintiff 
ſuppoſing that his father died ſeiſed where he did not die ſeiſee, entered, 
&c. and no colour per Cur. For it is not matter in law, nor 
doubtful; for he deſtroys :t himſelf by his c2un 3 quod nota. 
Br. Colour, pl. 3. cites 33 H. 6. 54. And concordat 37 H. 6. 54. 
that in this action of treſpaſs a man ſhall give colour as in other 

| actions of. treſpaſs. 
10 Rep. 89. 12. Treſpaſs of 30 l. at D. in the county of York taken and carried 
a away (and fo fee that as it ſeems property may be of money). 


30 l. va The d, cfend. ant intitled himſelf as fatſen, and gave colour that he de- 


money cfter- livered the money to J. N. to keep to his uſe, who delivered it to the 


ad ys plain! 55 aud he retock it, and it was admitted that Hering changes 
f preperty, 


„„ 
ee 


33 ͤĩ % OE EPR rk a 
. F 
ee ee 


* * " n * P „ * 

8 2 Che e A W e 7 Ig Ae ads N 4 OT <P" IO» 1 9 W R 1 > 9 - * r 1 - 2 RRR 

S N N rg 9 <a S; n e _ AR Et 9 99 © F n ie n 4 a er RET LO OO IAAF ge NETS les R 
* _ * 5 Gy * * e Tt 2 ne e CCCP ANI I ITE Doane a EY LR e UNIT 


15 c 
RRR AN Ls IIs 


r 
W 


Colour in Pleadings. 1 


preperty, and yet it was admitted that he gught to give colour; Noſter Dame 


| 75 in a chapel 
quod nota. Br. Colour, pl. 5. cites 34 H, Te 
n or cur Lady 
in the arith of the de 1 where people uled to oſte gold and ſilver, and that he took it, as law 
p- i 5 | 
Fully he mig ht. - }brd, QI 4. C! ites S. C. and 1ays that tu that cale no colour need be ziven; but 


that Moyie, t * wards th je end of the caſe, ſald that if any one takes my gods or money, and offers them 
to an image, in this caſe I am barred againit him, as of gecus fold and tullea in fiir or mark t, in Which 
caſe no coiour thall be given. 


13. When matter in law is, then there is no need of colour ; per 
Laicon, Prifot and Noyle. Br. Treſpats, pl. 22. cites 36 . 6. 

14. In treſpaſs, the defe ndant 7 ified for goods We: 'ved by a jelon, “ 10 Rep. 
and he ſeiſed . and did not give co! lou therefore ill; qu 8 01. a. ſays 


N the Caſe 
nota. And yet it was faid there; that * ß man jut ned ja code is 


for + wreck ds mere, and did not gn < cola and good, and to he Hill. 5 E. 3. 


by the reporter ; for by this plea, t the property 15 not denied to be - b He 4 
nat juſtine 


in the plaintiff before the ſtealing ; for it is ſuthcient colour to the in wit ar 
praintift, or plea in bar to the pla uintitF; but here the defendant for wreck, 


againſt the opinion of the court gave colour that the plaintiff ſup- e 
pC1:cd to give 


poſed the property in him before the thicf took them, &c. this is colour. Br. 
no colour. Br. Colour, pl. 37. cites 39 H. 6. 2. Colcur, pl. 
31. CITES 9 
L. 4. 22.— Treſpaſs of goods taken, viz. 2 buts of wine; the a pleaded that he is lord of the 
manor of D. an 10 preſcribe d to have wreck within tHe wy | ma; zor, and ſaid that the fame buts were in 2 
Nip in the high 1 ay which ſhip was drowned, and that by the reflowing of the ſea, the buts were caſt 
upon his manor, and he took them as wieck, &c. and he - defi was compelled to give colour, and 


1 } Ne d! d. Er. Preicr; PL: 1 is pl. * cit CCI 9 2 ＋ * 22.— Er. Colcur, pl. 37. ac the end cites 8. E. 8 


32 
accordingly. 10 Rep. 90. b. cites 5. C. accordingly, but ſays it is held in 21 E. 4. 18, b. & 
21 E. 4. 6. a. that in ſuch Lale n3 colour iha il be given, and that the reaton of al the other b oks 
agree herewith. So when the matter of the piea bars the right of the piaintiff,” no colour ſhall be given. 
10 Nep. 91. ds ches Os C. and lays that as to the cale of wait, when the Jdetendant alleged that 
the property was in the plaintiff, &c. it was rcfuived that no colour ſhould be given. 

In H of 6 c. in London, and there converted, &. the defendant pleaded that he ſeiſed them in 
the manor of D. in Eilex, as goods aged there, and 1o juitificd abique hoc, that he was guilty in 
London. Per Cur. This is no plea; for it amounts only to the re" ilſue, containing no matter 
Jocal to make the place material. Cro. E. 174. pl. 5. Hill. 32 Eliz. B. R. Bullock . Smith. 
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. In treſpaſs the place is an acre, of which J. S. was ſeiſed in 
fee before the treſpaſs, and leaſed to IV. N. for 10 years, and he as 
fervart of W. N. and by his command entered and did the treſpaſs, 
and no plea without giving colour to the plaintiſf. Contra, where 
he ſays that the 3 is the frar: tenement of It. N. and he as er- 

vant, &c. entered and did the treſpaſs. Br. Colour, pl. 48. cites 
2 E. 4. 5. 

16. In raviſhment of ward, it was and that where the de- Heath's 
fendant intitles himſelf to the «vard by af erauger, there he ſhall give e 
colour. Br. Colour, pl. 50. cites 2 E. 4. 27. 5 
17. In treſpaſs upon 5 R. 2. it was admitted that colour ſhall be 
given in this action as in treſpats,-and the defendant may plead 
not-guilty, and ſo to iſſue. Br. Actions fur le Statute, pl. 29. 

Cites 3 K 4. . 

18. In treſpaſs upon the ſaid ſtatute it was admitted that colour Colour ſhalt 
ſhall be given in this action, but the defendant pleaded that ting he as in 
H. G. by aft of parliament gave it to the predeceſſir of the defendant, i 
by which he was ſeiſed, and after he reigned, and after this the de- Heath's 

fendant was elected E of the college, upon avhom the plaintiff en- comms" 
zered, upon whom the defendant 2 8 red, &c. and per Danby Ch. þ 3 
u 2 Ul 
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and Kaen J. the defendant need not give colour; for an act of 
parliament binds every ma . after the parties accorded by 
Colour, pL. 5 cites 3E. 8 


556 

try, pl. c. 

and Co voir, 
[23-21 

Ui 6. 30. arbitrement. Br. © 

and lays, 

that ſo is 35 [3:3] H. 6. 54. and other hooks, that colour mav be given in an a upor the pature of 

1d in no other writs or actions as I can inc, nor in theſe neither, as the pic ading ey be, as If 

. Be defendant ples r rhe gereral iſſur, and does not » pleads ſome plea ih a; merely determines the 

riet; as 4 teviiment with wart ani nne, chere, ale The Ke, as appears in Brook, 14 A! lie. 


4 td 


Jun fe; 


19. In _ hs the 5 IK. 2. 1t 154 good plea, that R. as 
vijed till by the plaintiff aiffer/od, and the defendant entered as his er- 
Ant, &c. a Er thi is W Bok 1 becauſc it ſeems that entry after 


af binds the meſue att. Br. Colour, pL T3 cites 14 E. 4. 
20 Treſpaſs by W. P. & R. againit J. N. The defendant 


faid that TIF. P. the plaintiff auus ſoiſed, and infeeffed T. who infeaffed 

I. and that the d. fend 5 1 as ſervant to M. entered and did the tre 

b, and no plea, per Cur. becauſe he did not give colour. 

ſaid the writ is brought by two, and the defendant pleads the feoff- 

ment of the one, &c. and after Pigot paſſed over and gave colour 

by; the defendant. Per Brian, then you need not ſpeak of the feoff- 

ment of the 0 aintiff; for 5% ſhall 115k give col;ur but by him by auhom 

01557 you commence your title; and after Pigot faid that the plaintiff Was 
feijed as above, &C. and infected, as above, & c. and the plaintiff claims 
ing iu * cclaur of a loaſe made to them fer term of life, 2ꝛbbere nothi bing 
paſſed, Wc. entered, 2 hom the defendant at the time of the treſ- 


pals, as ſervant of the feoffee, entered; and this was held a good plea, 


colour by the detendant himſeltf. 


notwithſtanding that he gave 
5 E. 4. 31. 


Quod nota, quia mirum. Br. Colour, pl. 


— p . ; In treſpaſs the defendant juſtified the W 494 the cutting of 
fax. 20. 7 . OOT a a 
' tiths S. . the corn, becauſe C. AM. was ſeiſed of the place, &c. in fee, and 


A. brings ſowved the land, and the defo ndant os ſervant, &c. 
&c. and by all the juſtices where he juſtifies as ſervant, &c. he 
pin” ſhall not give colour to the lainuft, Br, Colour, pl. 54. cites 
and carrying 18 E. 4. Jo 
guy bis 
tiges. The defendant plrads, that the Firg was e d in fer of the reQ 
long, ard gawe them by patent 2 Co fer ii, r mn ag: 4 lea Vr years of yin m te E. 
cet: ndant, as E. s ſervant ar- by his cor amand, tock this corr a a Carricd It ys without gleing 
coleur, or ſhewing the king's patent made to C. The plea was a udged bad; the plaintiſt had Jud - 
ment afirmed in error, For in the Cale of parties ar priaue: 7 me to a perticular cfiate de- 
rived cut of anther, <vbich requires'a dud ts create it, as in the caſe of the king's patent, or a leafe 
of a corporation, or in the caſe of a grant of a rent, or of any other chi which lies in grant, the 
firſt patent or deed ought to be ſhewn. Orterqviſe of th wie wii come to ſuch things (y act of laws; as 
tenant by elegit, or facute, or tenant in do cr, tenan: by the courteiy, c. Jenk. 305. pl. 380. 8 Jac. 
Dr. Ley eld's caſe. | 
S. C. cited 10 Rep. 89. a. b. Arg. Ibid. 89. b. ad finzm cites S. C. and that there needs 
no colour, becauſe notwithſtanding the fee and frank-tenerment 15 to one, yet the plaintiff may have a 
leaſe for years, &c. and that with this accords 22 f. 6. 80. a. But when a ſpecial title is made, 
25 in 2 R. 3. 8. a. where John Atwood brought treſpaſs of his cl le broken againſt one John Ding'e 
and W. Dingle; the defendant pleaded that one Tho. Atwood was ſelſed, and inteortfed J. B. and R. S. 
who inf offed Sir John Norbury, Knt. 2nd the laid Jahn W l in his own right, and the laid W. 
LDiagle as ſervant to him, and gave colour to the plaingff by Un laid 11:0. Atwood, cited 10 Rep. 9e. 
2. in principio. | 
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to which the ſaid tithes be- 


and that k E 


F 
' neereſt, 20 


ba 22. In treſpaſs in lands, the defendant aid that the king gave 
- 1 him the lands in tail, by virtue of which he ſeiſed, & c. and after 


he leaſed ts the plaint if at 20, and after entered, & c. of qvhich 
entry 


Fart.” 


entered and Clit, 
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Colour in Pleadings. 557 
entry the actian 1s brought, and good colour, per. Cur. by the leaſe 
at will; quod nota. Br. Colour, pl. 55. cites 18 E. 4. 10. 
23. $9 if defendant pleads that HF. was ſeiſed in fee, and was 
ailainted of treaſon, by which the king was © ſeiſed and leaſed ta the 
plaintiff at will, and after by his letters patents gave the ſame land to 
the. defendant ; this is good colour. Br, Colour, pl. 55, cites 
18 EK: 4+ $3 | | 
24. In entry ſer diſſciſin £ rent colour may be given; admitted. Heath's 
Br. Colour, pl. 56. cites: 19 E. 4. 3. — 
S. C. and ſays, ſo is =; 


25. He who pleads to the ⁊urit ſhall not give colour, and a man 8 
may plead to the writ a H <vhich goes to the action, and not give = | 
colour and well. Br. Colour, pl. 56. eit! 4+ —10 Rep. 

91. a. in principio Cites S. C. 


26. In treſpaſs, per Brian, he who juſfiftes for tithes as pai/on, Heath I 
ſhall not give colour. Br. Colour, pl. 57. cites 21 E. 4. 18. — 


but is miſ-printed (diſtreſs for diſme-). -—In treſpaſs of certain loads of oats, taken and carried away 


at Bodmon, againſt the prior of Bodraon; the defendant ſaid, that though oats grew in a Certain place 1:1 
B. in the parith of Bodmon, of which he was parſon imparſonee; an! being compelled by rule of court 
to ſhew how he came to the ſame parionage, ſid that he had the impropriation by preſcription, and 
that the corn was ſevered from the 9 parts, and that he took them as his own goods, and gave colour 
that he delivered them to one T. who bailed them to the plaintiff to keep, and the defendant took them. 


10 Rep. 88. a. Arg. cites 11 E. 4. 65. a. but it fteems miſ printed, and that it ſhould be 21 E. 4.65. 
S. C. as in Brooke, pl. 59. ] S. C. cited ibid. go. b. as 21 E. 4. 65. a. — Br. Colour, pl. 59. 


cites 21 E. 4. 65. that he need not give colour; but Brooke ſays quære. No colour can be gien; 
for of common right they belong to the parſon. Jenk. 306. pl. Sc. 
p f ö 0 
5534 


27. $ of him who juſtifies hr ure de mere bought in market Ileath's 


* /* : i | 2 we S Max. 28. 
5 7 1 7 . 1*/74) 3 = Ji AV u 
overt, avaif 01 ray. But Brook ſays, quære inde. Br. Colour, ez g. 
pl. F. 4. 18. 4. 18. & 5. 
; that colour 


may be given where one juſtifies fer norech, or wvaifs and eftrays, or any other matter of record; but 
ſays, ſee theie other books, viz. 2 & 12 Ed. 4. 38 H. . 7. and 37 Hf. 6. 7. varying whether one 
ſhall give colour where the defendant doth juſtify for wreck, waifs, and the like, &c. and ſo 34 H. 6. 
10. in the lame, and for Herings. 10 Rep. 00. b. 91. a. S. C. cited per Cur.— Br. Co- 
Jour, pl. 5. Cites 34 H. 6. 10. S. P. Br. Colour, pl. 59. cites 21 E. 4. 65. S. P. But Broqke 
ſays quere. Where a man juſtifies for wreck he thail give colour, and fo he did, quod nota bene, 
Br, 'Treipals, pl. 182. Br. Preſcription, pl. 32. cites 9 E. 4. 22. S. C. 


28. In treſpaſs, per Brian, if a man juſtifies by any matter of 
record, he need not to give colour; but Brooke ſays, quære. 
Br. Colour, pl. 59. cites 21 E. 4. 65. | 15 = 

29. R. brought writ of forcible entry upon the ſtatute 8 H. 6. 1 
againſt J. B. who pleaded, that J. H. and H. A. were ſeiſed, Sic. 24. AS. 
and infeeffed H. and S. in fee, and the defendant as fervant, &c. and $.C, _ 
gave Colour as he ought, and traverſed the force; for when the 
defendant makes ſpecial title to him in whoſe right he juſtifies as ſervant, 
there it ſhall not be intended that the plaintiff has any mterett in 
the land, and fo there is a diverſity. 10 Rep. 90. a. cites 1 H. 7. 
1 a. b. | . . In treſpaſs 

30. He who pleads deviſe by teffament ſhall give colour in tref- dhe 4.1.4. 
pats or aſſiſe; for it is only as a feoffinent. Br. Colour, pl. 75. ant intitied 
cites 5 H. 7. 10, e | . 

gave colour to the plaintifl. Br. Colour, pl. 41, cites S. C. —IIcath's Max. 29. cites S. C. 


| 1 31. In 


558 1 Colour. in Pleadings. 


10 Rep. qt. In we 705 it is a good plea, that. the piaintiff leaſed to ihe 


+ þ..7 < cone defiant 2 erm of lifes + or che leſſor has intere/t by the reverjuon 


2 
rid. ites meer i { t I, Q i | C : 4 
S. C. and to nter, aud ice it there = Waite OT hot, and merciore 1 gos 
13 H. 7. 6, ple a 8 other colour. Ir. Colour, pl. 7 77. cites 6 H. 7. 14. 
that when 

per Brian. 

anz intitics himielf by the plaintiff h. ſelf, no colour ſhalt be given 


. Cc entra upon fe 2 ment, = this amounts to not-guilty. Br. 
Colo: „ Þt. 775 cites 6 H. 75 2 : : 
Br. Treſ- 31. 2 treſpaſs Je Hun, t of the land te W. N. whoſe efiate the de- 
Pay Fl. = dant 2 is no plœa in treſpaſs without giving colour, but im- 
1 Cites : 
15 E. 4. 31. 7 edrate fe ment of the plaincitF to the detendant is a good plea 


8. P. by Pi- NM 0 . Zu; ing colour ; 3 COIT TT Ar 1 in Alliſe. Br. Treſpaſs, pl. 4 24» 


Sor. ites IO H. 2. 
Br. Col ur, 3 f 


pl. 84- (85) cites 20 f. 7. 14. the ſame diverſity. 


1 85 24. In treſpaſs, when the defendant ſhews cauſe, and proys aid 
17 *: of the ting, or demands judgmerit rege mconſults, he ihall not give 


enes S. C. + 
end 21 H. 7. colour to the plaintiff; per Cur. quod nota. Br. Colour, pl. 28. 


S339.  cites}1; H. 7. 10. 
Treſpaſ: in 35 In treſpaſs, Per. tot. Cur. W here the defe 1d ant mrititi les him 
Land, the de- felt by leaſe of a biſbap by copy according to the cu Pom s of the manior, and 


= > that now the t. mporalties are in th? 1 ds of the 31, 2, and demands 
ge FREE 


for in £6 judgment J rege imconfuits, &c. he nced not to give colour, as 
ling; judg- where he ple: ads in bar; note the diverſity. Br. Colour, pl. 33. 
ment 1 reg: £02) | : 

inconſuito cites 21 H. 7 1 3 | 

there ſhall 22 * be colour. Br. Colour, pl. 2 bis) cites 15 H. 7 10. 


36. Where the deicndant binds the vinhbt r f the plaintiff by 7 75 


Nen: 1 th TLUAT TT any, Ane, Le deu, 44e n, L t =O ry, &c. there 


needs not any colour. Colour thall not be given. but upon plea 


= Bk bars Br. Colour, pl. 64. 
[559] In an 4/6. where entry and re-entry are pl. raded with a diſe 
fees, there is no occalion tp give colour. Jenk. 21. pl. 40. 

38. Colour ſhall be in an e, though the reverſion be in the 
Hing. | Jenk. 171. pl. 33. 

39. It in bar.defendart fails of giving colour, where it is neceſ- 
ſary to give colour, that omiſſion is remedrable by plaintiff's repli- 
cati;n, for he ought to take advantage of his want of colour before 
he replies; per Holt. 12 Mod. 316, Mich. 11 W. 3. Anon. 

40. Where general iſſue is ſpecially pleaded colour thould be given, 
elſe it is good cauſe for demurrer; per Cur. 12 Mod. 354. 
Paſch. 12 W. 3. in cafe of Horn v. Luines. 

41. If you give celaur you may plead matter in law ſpecially ; as in 
debt for rent you may plead nil debet, and give a releaſe in evi- 
dence; per Holt Ch. J. 12 Mod. $77. Fe! W. 3- 

__ Treſpaſs for entering into the plaints F houſe, and keeping the 
f2ſiſion thereof for ſo long. Defendant pleads that J. S. was ſeiſed 
in fee thereof, and he, being ſo ſeifed, gave licence to the defend 
ant to enter into and poſlels the ſaid houſe, till he give him no- 
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Colour in Pleadings. 559 
tice to leave it; that thereupon he entered, and kept the houſe 
ſor the time mentioned in the declaration, 5 had not any no— 
1 tice to leave it all the time; and a ſpecial demurrer, bec: wc the 
8 p24 amounted to the general iſſue 3 and per Cur. he might have 
7 given this matter in evidence againſt all people, except J. 5. but 


againſt him he muſt have INE it; ſo he thould here either 
p pleade -d the general iſſue, or given colour to the plaintiff. 


have 
Ergo ; Fa pro quer”. 12 Mod. 513, 514. $9.2 3— e 


v. Saunders. 
3. If one would plead a plea auntimng to the general i//ue, he 
ought tO give the. defendant colour, either Ce J or 111 lied ; per 


Holt Ch. J. 12 Mod. 537. Trin. 13 W. 3- anon 


(C) What ſhall be ſaid to be good Colour. 


N aſſiſe it is no colour to ſay that the lmnd'i is held of the plains ® Neath's 
770 5 and th, 1k af: ter FA, bat the tenant Ef tered & 1 Fe the A Nax. 32. 
cites S. C. 
3 tif as lord abated after the death of the anceſtor of the tenant; * but thar it is a 
B 1t ne had ſaid, that the plan; if as lord entered, Juppofung . the good colour 
anceſtor had Fes” without heir, this had been colour. Qurere inde z 8 
for this is not doubtful to the lay-gents, and he ought to confeſs claimed to 
it, &c. Br. Colour, pl. 38. (bis) cites 2 Aſſ. 7. enter as lord 
2. In aſſiſe the tenant pleaded dying ſerfed of his father, and hi Os 
he entered as heir, and the plaintiff obated as fon and heir of one J. | 
4vh9 vas a baflard ; and it was held no colour, becauſe there 1s u 
privity of blaad between them, by which he added to it that J. the 
plaingilf, as fon and heir of J. who was fon of R. his father, who 
was born before the eſpouſals, claiming to be heir of R. his father, 
avhere he was a er abated, & c. and 3 then for co— 


lour. Br. Colour, pl. 38. (bis) cites 2 Af. 
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: 3. In aſſiſe the tenant 1 leaſe for lije 5 Fo N. to the father TY 
j of the plaintiff, the remaind. - 72 the tenant, and the plaintiff” ſuppaſing e 
S that bis father had died ſeiſed in fer, entered, &c. and good colour. In afiſe 
Br. Colour, pl. 9. cites 9 H. 4. 3. the ten unt 
4 * colour 
to the  plainti) F, viz. that his father made ferment, and his! heir, *. vol an nf, ſuppoſing tha he had 


Br. 


died ſeiſed, entered, &c. This ſeems to bs no colour ; 3 tor it is nt matter in laWv, nor dout wbrful. 


Colour, pl. 10. cites 11 H. 4. 3. 


If a man ple. 1s that Fo §. as fet 120 d in fee, and die, ? 2nd one [ 500 * 


15. 1 red as heir, ahi vas eil. d and d. 100 and S. his heir entered, 
&c. and gives eolcur by F. S. this is well; fer here is 5 dying 


F ** 
JJV ĩͤ V ⁰˙r¹0. « ðx ðVâv ER ION 
* 2 


5 ſeiſed. Quod nota; for he did nt ſay th it He died feiſed. Br. 

2 Vleadings, pl. 149. cites 11 H. 6. 19. | 

: 5. It is good colour that J. N. granted to him the reverſion, and 5. C. gr, 
Cite 


the tenant for term of life died, and he claiming oy the reverſron granted „ 
1t 20er oP the tenant for life did Nt aten, 185 the lay-gents think, ops ina 


that it paſſos by the grant. Br. Colows: pl. 15. cites 19 H. 6. 2 = I 11 
6. So where the tenant /ays that he leaſed for life, and the tenant ny 14 | | 
ſurrendered ; for the lay-gents are ignorant if ſurrender may be > | 
by parol, Br. Colour, pl. 15. cites 19 H. 6. 21s | en the | 
| 7 U u 4 7, 80 PvIRGts ta- | 

| | 
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Print, as . $; where the tenant ſays hat the father of the plaintiff leaſed 
arg f to 5 for life, and after releaſed to him, and the plaintiff ſuppoſing that 


8 = his father died ſoiſcd of the reverſi tory OY fled him after the death of 
JEaT. 9 que vie. Br. Colour, pl. 15. cites 19 6 217. 
Ss if he ſays 7+: if the father of the Plaintiff i infecffed him, and 
F he ſuffered him to oct. py at vill, and he ſuppoſing that he had 
died ſeifed, &c. Ibid. . 
I: is good 9. And / to ſay that the plaintiff claimed as eldeſt ſon, where he 
en at vas a baffard, & c. is good colour, Br. Colour, pl. 15. cites 


197 1 —— 
, i * 5+ © 


Calmine £5 19 H. 6 


Se wvas a bafterd eigne; but it is no colour if he dzes rot ſay this word Ceigre); for baſtard only is no 
plea nor colour; tor battard eigue may be vouched as heir for the poſſeſſion. Br. Colour, pl. 36. 


cites 39 H. 6. " 
It is good clour, that a man cams as heir where be wwas atitard ; per Paton. Br. Colour, pl. 14. 


tes 19 H. 5. 2&—— Heath's Max: 32+ cites S. C. and favs that io it is in the ſame year, fol. 21. 
Or to 1 2Y That the pla“ ntiff P. cetending title to 2 revet ſion without attornment, is a go colour. 
"i atiite the tenant made var as be ry ara the P.. riff clain:: nts 7 as b-ir obere be aon, born ct of ary 


ceeaſals, entered; and there it was held that he 9 give the plaintiff a mother, and ſo he did. 
0. * 39. cites 25 Ati. 13. 

Ia treſpais » it W.15 permitted for colour, that the Plainti claimed IT as for ard bcir, & c. re [4 ke 
= a 5:ftard. Br. Colour, pl. 66. cites 11 H. 4. 54. | 


7 is no co- 10. So to ſay that the plaintiſf claimed as youngeff fon ; for this 
our, cat te: FN 


Pin- is no difficulty. Br. Colour, pl. 15. cites 19 H. 6. 21. 


cham. .ng as bir ⁊obere be 1 /6n, entered, &c. Br. Colour, pl. 36. cites 38 H. 6. 7. 


11. 80 if he ſays that he leaſed to the father of the Macs for 
life, for years, or pur alter vie, and he ſuppoſe 's that his father had 
died ſeiſcd in fee, &c. this is no colour. Ibid. 

12. In treſpaſs the defendant aid that A. vas ſeiſed in fee, ST 
gave t3 the baron and feme in tail, who died ſeiſed, and the land de- 
ane to the defendant, and the plaintiff claiming by c:lour of deed 
of ferffment by. the ſaid A. before the gift, &c. entered, & c. and 
good colour, though it be given before the dying ſciſed, which 
binds the entry. And he who pleads in aſſiſe that his father Was 
ſeifed in fec, and died ſeiſed, and he entered as heir, and gave 
colour by his father before the deſcent, yet the colour 1s good. 
And ſo fee where the Paten f is bound, and nit the right, yet the 
defendant ſhall give colour; contra 4vhere he binds beth, Quod 
nota a good diverſity here. Br. Colour, pl. 17. cites 19 H. 6. 
43. 

Ard per Pri- 13. In treſpaſs ubi ingreſſus non da atur per — if the de- 
a = 27 fendart pleads fei. wont of the miiety, and gives colour ta the plaintiff 
rreſpa i, it is of the moieiy, by hich the defendant entered into the wwhele, this is 
£44 colrur »f no colour for entry into the whole; for it may be of one moiety 


5 fo 1 
at Fe = ſevered from the other moiety, Br. Colour, pl. 36. cites 38 UH. 
4 5 * SLE 6. * x 


if wad | | 
my, & per tes 7, he may enter into 58 whole ; but in this action of rrejſpaſs upon the flatute if 5 R. 2. 
141 TO. 4 Fr alt *5 ints Pow mull be entore „ and therefor re bar for a m9 nety to onter into the whole 15 no 
plen; tor the writ expreſſes Corti: ty. (11 re in * 1C ger zeral writ! ot treſpaſs. Pr. Colour, pl. 36. 
Cifts 38 H. . 7.—fitzh. Colour, pl. 29. cites 5. S* 
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Colour in Plcadings. | 561 


14. In 11 of goods r if the defendant /ays that the 
plaintiff ſeiſed them to the uſe of the Ting, this is no colour if he 


does not beau that he vas bail; iff of the king, eſchector, er other gf 
2 er accountant to the king; 5 Per Priſot c learly, but contra Little- 


ton any Danby. Br. Colour, pL 37. cites 39 H. 6. 2. and ſee 
that 9 E. 4. 22. colour was given by him who juſtified for aurecł 


de mere, &c. 
| 15 Treſpaſs done the 30 7 Jiiue 36 H. Gs: Be defendant 
leaded feoffraent the 3d i of May 37 7 6. and Sars colour by ie fan 
fer Fir, anns 37 H. 6. abſque Pac that he is: 1 before this day, 
and a good plea. Br. Colour, pl. 45. cite? | 

16. eoffment of the pron ts the tenant is no plea in aſſiſe; 
quxzre of feoffmnent 19 F. N. que efrate the tenant has; per Pigot; 
= od non negatur. Br. Colour, pl. 27. eit 2k 

In treſpafs the detendant Jujty ned by letters patents of king 

I. 1 and gave calaun to the 7 bia by le; ters patents of the ſame 


ting made to him dur ng ihe Ji cf J. N. T is nw dead, Nota. 


Br. Colour, pl. 81. Cites Fi. 7< tt 
18, In treſpaſs for chaſmg in his park, the 4 tendant ald, that 


8 


eee eee eee e 


————— —-— p 7—§5—m 
: 1 a AGE 


„ 


the 7 10 aſſes abo of the Pa rk, 8 2 by: their command eu- : 
tered and chaſed, and a good plea without colour, becauſe he con- | 
coped the iutereſi 5 the pl. intl mere, and not by al ſtranger. Br. f 
Colour, pl. 15 (86). | | 
19. Every colour ought to have 4 ai rſt, It ought to | 

1 

be doubtful to the lay-ge nts; as where the defondant ſays, that i 
: 


the plaintiff claiming by colour of a Jeed of teoitinent, &c. this 
is good; for it is doubtful to the lay-gents, whether land ſhall 
paſs by deed only, without livery, or not ? 2dly, That colour, RE 
as colour, ought to have continuance, though it wants effect; as if | 
the defendant gives colour by colour of a deed of demife to the 
plaintiff for the life of J. T. who before the treſpaſs was dead, 
this is not any colour, becauſe it does not continue, but the de- 
endant may well deny the eftect thereof. 3diy, The colour 
ought to be ſuch, that if it was of any effect it will maintain the 
nature of the action; as in aſſiſe to give colour of frank-tenement, E 
and not as guardian in chivalry, nor to his anceitor where the =_ 
1 is of his own poſſeſſion. Athly, Colour ought to be given F 
''y the firſt conveyance, or otherwile all the conveyance before 18 
waived, 10 Rep. 91. b. Hill. 8 Jac. in a nota by the reporter, | 
and cites ſeveral books for the ſcveral diviſions which may ap- 


pear under this title.] 
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(D) What Colour ſhall be good in a Writ of Treſ- 
paſs of Goods taken, and what not. 


— — 
——̃ 2 — 


I. IN treſpaſs of goods cg wei away, the defendant foid, thot 
J. N. was p7fefſed ul de proprio, and made the defendant his 


Ox, bude, and died, and the plaintyf claiming J. N. as his willein q 
wire be qvas frank, took the goods, and thc d: -fendant retook them, | 
13 and. | 


* 562 


ly to the ge- 


Tolour in Pleadings. 


and the defendant e contra, and fo to illue, therefore it is admit. 


ted good colour. Br. Colour, pl. 80. cites 47 E. 3. 23. 


Heath's 2. Where a man confeſſes peſſeion in the plaintiff of the proper 
11967 gaeds of the aefenaant by a tort meſne, this is good colour in treſ- 
13 paſs; as of the caſe of the r and feme xu have the goods of 
that the defendant in their paſleſion, and the defendant enters the houſe and 
amounts on- Br. Colour, pl. 8. cites 2 H. 4. 13. 


ales them. 


neral iſſue, but there it is mote doubted in another cal, where the defendant in ere [paſs of trees, did 


Plead, that “ he was jeijed until by 
then he, the detendant, did retake them. 


the piaintif dises, who did cut the trees, and iquared them ; and 
Heath s Max. 30. 


The 2 ndant 


N 3. Tre ſpaſs by a feme of 8994's carried away. 

AX. Its * va. = 
bites S. C. 711 ed as executs; „ the bargn of the fame eine, _ the eme 
in tre claimed to be executrix where ſhe was not 3 ix; pri, & c. and 
11 this was admitted good colour; quod nota. Br. Colour, pl. 
Carri X 

Sway, the cites 2 H. 6. 15. and 19 H. 6. 12. 

defendant u ed as executor, and the plain 'F claiming as exe: utor euere be wat not exccut er, & the 
goods, & non allocatur; by which he /aid, that rhe teflatar laid te lum to le ep, &c. And the plain- 


tiff ſaid, ſhew what day hie 
ment is good Colour. 


made you executor, & non allocatur ; and therefore it ſeems that the Lal. 
Br. Coiour, pl. 40. cites 1 H. 7. 10. 

4. Treſpaſs of g:zds taker. The defendant /aid, that before the 
Plaintiff any thing had, the proper ty avas in S. who bailed the goods to 
. to keep, wv bo made the de fendant his executor, and the defendant 


ſeiſed them as executor, and the plainti iff took them out of his peſſeſſion, 


and the defendant retoot them, and a good colour; per Cur. by 
poſſeſſion as above without title; quære in aſſiſe as it is ſaid 


there. Br. Colour, pl. 12. cites 7 H. 6. 35 
Heath's 5. It is good colour in 2707 paſs brought 1 a parſon, where the 
- 1 a0 defendant juſtifies as patron, to give evidence, and colour by leaſe at 
vill by the laſt parſon wh reſigned, per Strange and Martin, and 
ſoine e contra; by which Chaunt. gave colour that the 2%, in 
time of vacation, granted to the plaintiff to hold the pa, -fonage by a 
BEM Tl time, &c. and this. was admitted for good colour. Br. 
Colour, pl. 13. cites 8 H. 6. 9. 
6. In treſpaſo of goods taken, it is no colour that the plaintiff 
claimed by gift of the teſtator where he did net give, by which he ſaid 
that he claimed as exccutor, &c. Br. Colour, pl. 69. cites 19 
H. 6. 12. 
Heath's 7. Treſpaſs 7 grain carried away, the defendant ſaid that he is 
. parſon, and the grain grew in ſuch a place, and thewed where, &c. 
—-10 Rep. Which was his tithes, and he tock it as parſon, and the plaintif 
88, b. Arg. claiming to be parſon there where he was not inſtituted nor inducted, 
— tat them, and he retoat them, and the beſt opinion was, that it is 
97. 2. . C. no colour; for he dees not confeſs Paſſellion in the plaintiff, but as 
cited per uſurper. Br. Colour, pl. 14. cites 19 UH. 6. 20. 
Cur. fays, 


that ſince he took upon him to give colour, if any was n-ceſlary, ſuch colour as he gave was not good, 
Treſpaſs of carrying away corn and bariey ; ; Markham aid, A. EB. was parſon of C. and the pariſhion- 


er: [wed the 1ſt day of May, and after the parſun made the defendant his executor, ard the plaintiff was 
infliruted ard indutted parſen there, and after the pariſhimers ſevered the tithes, and the flaintiff, as 
parſen, test them as bis proper goods, and the defendant, as executor, took them; judgment, &c. and 
admitted good colour. Br. Colour, pl. 20. cites 21 H. 6. 30. Br. Embiements, pl. 9. cites 
S. C. 
given in that caſe, but that there was no rule of court tor the giving ic. 


S. C. cited Arg. 10 Rep. 88. b. but ibid. 91. a. it was faid per Cure that colour was 
8. In 
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8. In del 72 -harters and minuments taken at D. it is ns þlea 2 
Wilere ne 


dat the proper ty avas to /. N, who baited ts the defendant, and the Lops ole 


plaint! iff toe them, and the defendant retook them ; for no colour is 7; erty was 


given to the plaintiffl. Br. Colour, pl. 22. cites 21 H. 6. 3656. 
20 bailed 


em to „ P. wh; gave to the plain! iff, who beet them, and ** N. retegk them, and gawe them to the 


defendant ; judgment, &c. Br. Colour, as 6 cites 21 H. 6. 36. 
it is good colour that J. Twas / id and bailed to T. „ ts the plaintiß, and the defendant re- 
th, Br. C ours * . C Les — 21 . . 3 70 


Treſpats ot king ſlippers and theces, the defendant ſaid, that be was 7 22 of three dickers of lea- 
ther, ond ved them t F£ 8. cots gate them to the plain ff, <wbo made there; f flippers, jo 's, and bots, 
fant came and took them, prout ei hene licuitz judgment f. act io, and good colour per Cur. 
by giſt ef the bai , becau le Le had lawrul polleſhon, Br. Colour, 5 pl 42+ Cites 5 H. 7 7. 1 


9. It is no colour in treſpaſs of goods that F. ab poſſeſſed and [ 563 J 
bailed to the defendant, and the plaintiff tao them, and the defendant 
reloot them. Br. Colour, pl. 71. cites 21 H. 6. 37. 

10. Colour was given in treſpaſs of rar where. the defendant 


J, ned as tithes ſevered from the 9 parts, &c. gave colour that the 


p!, nf, ſuppoſing the Place WHILE, Ye. to be in the pariſh of D. where 
4. E. is parſon, where it is in the periſh of A. where the defendant 
is parſing, which M. P. had fold 10 "the plaintiff all the tithes in the 

pariſh of D. came, and would have taken the corn, and the 
defendant would not ſuffer him, and good colour, and the 
plaintiif recovered upon verdict. . Br, Colour, pl. 25. cites 
21 H. | 

11. Treſpaſs of goods taken, the defendant faid that J. N. was 
the erecf eee aud made the anden his executor and died, and he 
ſeiſed them and baited them to the plaintiff for him to re-bail them, 
quando, &c. and he requefled him ts rebatl, and he would not, by 
zehich he tock them, & c. and the opinion of the court was, that it 
is no colour; for the 3 was never out of him, & c. Br. 
Yom pl. 2. cites 28 H. 6. 4. 

* reſpals of taling and carrying away his timber ; the defend- Ard fo long 
ant © = that the place is 20 acres, where 20 WW yohes grew, which was _— 
th e fr, ank-tenement of the defend, wt, and the plat tif entered and cut e, Prone 

the ayches and made timber and F gen anvay out of the land, frank-tene- 

und the defendant came and ret, guagment ; and per Littleton it e 
is good colour, becauſe the v yches were frank-tenement in the 7 Fant 
defend ant, and in the plaintiff they were chattles, viz. timber. by difſeitia 

But Priſot contra; ; for th:rvh the nature is altered, yet it 1s ene and a e 
the fame thing which may be well known, a__ the property ig in the coloury 
owner of the foil awhen they are cit, till they are car ried away, there- quod nota, 
fore no colour. Br. Colour, pl. 6. cites 35 il. Oc 2 5 


amount but to the general iffue, viz. that it was the timber of the dete ndant, and the plaintiff took it, 
and the defendant retook it, and is not guilty in effect; by which the defendant ſaid that J. N. cut the 
t:evs, and gave them to the plaintiff, and the detendan t tetook them, and the plaintiff imparled. Br. 
Colour, pl. 6. cites 37 H. 6. 6. And it is no plea, that the property was in his maſter, without give 
"Heath? Max. zo. Cites S. C. 


ing colour. Ibid. 9 2 Ho & + 5 


13. Treſpaſs of ſheafs taken. Littleton ſaid actio non : for the In treſpaſs ef 
place is 10 acres, of which the defendant was JOE in jee 3 before 3 


the tre ase the plaintiſſ came and por We el the 2 ud, and ma, it bit good colour, 
hrs 6407 grain, and 0 7 ofe 1nd int . 1 7 and cut the CC *PI and put it into 2 hy 
- —_ lain we 
Pee and at the time of the treſpaſs, the plaintiff came and would have 1 
carricd 


563 Colaur in Pie. 


Srocd be carried them exvay, and the defendant ante nat ſuffer him, but tees 
and carried them a way; judgment, 78 C. a per Danby and Davers, 
& for ts this is good colour, contra per Priſot; for when the plaintiff ſow- 

dert of be ed and had nothing in the frank-tenement, aud the defendant 
| len tered before 1everance and cut the m, the prop erty 18 clearly to 
„. the defendant, by _— he /aid that the defendant was feifed, till by 

en, and Bebe lat, tiff dif-feij ied, who - fowed the land and cut the corn, ana th, 
3 defendant e and the plaintiff would have carricd away the 
Br. Cour, C9777 and the fe ndant world not 2 Him, * carried it a way ; 


_— and the opi. mon of tlie court Was, that it is a good Pica ; lor Per 
es 38 E. 
28; Tre. Danby, by the regreſs of the diffciſec, he punithcs all meſne tret- 


pats of corn Pallcs, and fo in effect che poſſeſſion always continued in him, but 


1 
er DUNNgC Serjeant CO!Ntra, and that the diſſeiſce after ſeverance 
Wrong. 


CT 


Feu hall not have the emblements. Br. Colour, pl. 32. cites 37 
Ch. J. it 15 II. 6. 0. 

2 good bar 

and colour in itſelf, that ebe place wobers it tos acres of 55 F nebich the def. * rνα, ſeiſcd in foe, 


42 fee F. 2 * i abe the [ind worth bis es 148 Cra. in, and t. 3 chf ai: PP cel it. Bro Colo 
pl. 45. cites 12 H. 7. 25. 

So, tat toe 4% ene ant a! 2 = 2 21 25 ihe fla int. diffciſed, TCL 7. wid Ive , au the defer. Ae re- 
en:ired, and teck ele corn; quod nota. Br. S pl. 44. cites 12 U. 7. 25. ; 


1564] 14. In treſpaſs upon the ſtatute of 5 Rich. 2. 7. the defendant 
pleaded that a long time beforc the reſp: fs A. was fiel of the 
land zn fee, and being lo nos gave il lo ine defendaiit's father in tail, 
who died ſeiſed, and the faid land deſcended to the defendant, and 
gave colour to the lain iff by A. the pla üntitf replies that he was 
ſeiſed in fee till the defendant entered upon him and outied him; 
and he traverſes the gift in tail, and this is well by all the judges 
of England. For no poilefſion ſhall be intended in the defendant 


but by this eſtate tail, which he himſelf has pleaded. An eſtate 


tail cannot be gained by diſfeiſin, melior eſt conditio poſſidentis, 
ubi neuter jus habet. The firſt poſſeſſion will ſerve to maintain 
treſpaſs where the defendant has not a title. In this caſe, the 
colour given by the defendant to the plaintiff, gives the plaintiff 
the firſt poſſeſſion. Jenk. 118. pl. 36. cies . 4. 18. 

15. in treſpaſs it was admitted for good colour, that J. N. be- 
fore that the plaint if had any thing, was poſſeſſed of the grods ut de 
propris and gave them -to the defendant, and made the plant his 
executor and died, by which the mes was p3fſeffed, and the defendant 
heb them, &c. and fo ſee that the exvontor fins ling the goods 
among other goods, is good colour. Þr. Col Dur, pl. 6 65. cites 
E. 5. 3 

But dee 16. in treſpaſs of boards taken, the tefendant ſaid that he di 
eg Paſſalſed of the, and delivered them t5 th, plaintiff ts beep, and re- 
N. and deliver them, quand:, & c. and he carried lem ts I). and the defendant 
e- boils tem retogk them, and no plea, for there is no reaſonable colour; for 
3 5 4 he never confeſſed property in the defendant, and the umediate bail- 
colour to ment to the plaintiff b; the defendant is no colour ; for he docs 7 


W. S. be- 7 Ole 5 5 ES £ H. 
confeſs intereſt in the plainti „ Br. Colour, pl. 43. cites 5 
caule it is 
FRET To 16. 
Ti... IMINC- 


late ca:lment by the deiendant to the plaintiff. Er. Colour, pl. 43. cites 5 H. 7. 18. 


But 
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Colour in Pleadings. 564 
But if the defendant pleads bailment up91 22 lion, or gift Ard in ud 
8 „ and jor the e SOON broken he retogk it, this is good „ 
00d pic 


colour; for the party has witereſt for the tine, and by the condition fl he bail. 
broken the property is re-yetted in the detendant, and he may bail e g 
5 117) by in bicdgey 

it or * it immediately without any ſciſin. Be Colour, pl. 43. e ef 
cites 5 5 7. 18. ; money and 
ee tem; 


or the plaintiff has intereſt quouſque, &c. Br. Colour, pl. 4 3. cites 5 H. 7. 18. 


18. 85 of bailment of ſheep by the defendant d the plaintiff to compe/= 
tor bs land, and after he retook them, this 15 ood colour to the 


plaintitt; tor he has pr: 7. . 17 » 3 pi 7 Sen 3 at 4 all thoſe caſes W 1 


agreed. Br. Colour, pL 43, cites: 5 H.,, 

19. In treſpaſs of oe, the Ann © ſaid that . was pee Heath's 
and bailed ts oh plaintiff, and after J. gave to the e defendant 7 who top Max. 31. 
them ; and good colour; for the b. ailec has property againſt all but but cites 22 
the bailor, and there is no privity between the bailor and the H. 6. 4. 


cites S. Co 


5 —— 
L — 


that to give 


Br. Colour, pl. 76. cites 6 H. 7. 7. the pla * 


2s 


war ww aac 


donee. 
colour only by a bailment is ih, notwithſtanding that to give him colour by the gift of the defendar 


bailor, is good by 7 H. 6. 1 The caſe was, in tisſpaſs of beaſts taten, the defendant Jus that 2 50 
1 re the tHaintiff any | hing tad, he was poſſ fed as of bis preper goods, and bailed to A. B. reboil ts 
im quando, &c. and A. H. gave to the plaintiff, and he ſuppojin g the property to be in A. Al ot the 1 
time of the gift, took them, Pot, the defendant retoo them, and a good plea and good colour, Br. Colour, ; 
ol. 11. Cites 7 He 6. 31. | 
4 

20. In treſpaſs of corn, & c. cut and carried away, the defendant | 
pleaded that 10 Eliz. he was ſeiſed of the rectery of O. and demiſed 


the ſame to A. for life, who demiſed to B. for years, and the defendant 
as ſervant to B. togk the ſaid corn, &c. as tithes ſevered from the 9 
parts, and averred the life of B. The plaintilf demurred, for that 
the plea amounted to the general iſſue; and judgment was given 
in B. R. for the plaintitf, The defendant brought error in Cam. 
Scacc. and aſſigned for error, that the plea amounted to the general 
. Hue only, becauſe the defendant did not give the plaintiff any 
colour, and therefore judgment ought not to be given againſt the 
defendant, but only a reſpondeas ouſter. But reſolved that in this | 
caſe colour ought not to be given to the plaintiff; for he need not | 
| 
| 
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deny the property of the plaintiff; becauſe the matter of the plea 


bars the plaintiff of his right. 10 Rep. 88. a. Ill. 8 Jac, Dr. Ley- 


lield” s Cale. 


3 


(E) Where Colour given by an Eſtate which is 
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void or determined, ſhall be =, or not. | 

EE | 

N aſſiſe the caſe was that the feme was ſeifed in fee, and took om | 

| IIAX. 32 

baron, and had ifjue T. The bart: and j ene died. T. entered e, ' 

and died ſcifſed without heir of his body. The tenant; entered. The” is cites alfo | 
plaintiff elaiming as coufin and heir of the part of the father abe led, Sl wg | 
and good 8 as heir of the part of wn. 

| 


the 


= the tenant re-entered ; 


; 8 2 » 
563 Colour in Plcadings, 
1 the father, though the land came of the part of the mother. Br. 
ed] nat if 
our, pl. 29. cites 24 E. 3. 50. 
whether it was 2 good colour to fry that the plaintiff elaimeth by the fon ard beir bim by ⁊ 5m the de. 


ferdant preterds ile ——Heath' s Max. 35. ſays it appears by 2 All. 7. that to N tlie plaintiff 
colour by abatement, is ny colour. 


2. Entry in the nature of aſſiſe, hes tenant /d hat F. his father 
avas ſeijed in. fee, and leajed to N. for life. MN. died, and I. entered in 
his rever/ion and died ſeiſed, and the tenant entered as heir, and the 


demand 3 by deed of fe Hine ni made by N. &c. and it was 


held no colour; for by the death of the tenant for life, and the 


entry of the "0B the eſtate of N. is determined, and the title is 

by the dying ſeiſed of the father, and the tenant cannot enter up- 

on a deſcent by him whote eſtate was determined before, and 10 

to give colour by a diſſeiſor, and confeſs entry upon him, or by 

feoſfee upon condition, and confeſs entry upon him by the 

condition; for his citate is defeated. Br. Colour, pl. 49. cites 
"Þ E. 4. 17. 

3. Per Littleton, if I ſay that FJ. S. was ſciſed and enfeoffed me, 
and after J. S. infe:ffed the plaintiF, upon whim I entered, this is no 
colour; for by the plea I have deſtroyed the colour, oor nemo 
dedixit tow S. at the time of the feoffment of the plaintiff was 
a diſſeiſor, which is purged by the entry. Br. Colour, pl. 55. 
cites 18 E. 4. 15 

Heath's 4. Entry ſur diſſeiſin of rent of diſſciſin done to the predeceſſor 
Max. 30. of the plaintiff. The tenant /aid that W. N. was ſciſed of the rent 
1 fee, and granted it to the predeceſſor of the demandant fir term of his 
life, and after W. died, and then the predeceſſor died, and the tenant 
entered as fon and heir of M. N. and it was held good colour by all 
the juſtices and ſcrjeants except Brian. And Brooke ſays it ſeems 
to him, that ate determined cannot be colour; for it i, nt doubtful 
to the lay-gents nor matter in law, and therefore it is contrary to the 
Hea:th's ground of the colour. Br. Colour, pl. 56. cites 19 E. 4. 3. 
„ bang 5. Treſpaſs in ſeparali piſcharia againſt an abbot. The defend- 
= fays that auf preſcribed in the piſchary there, and that the abbot, predeceſſor of the 
i: ſeem by defendant wwhs preſcribed, leaſed to the plaintiff for J. ife and died, and 
— book, : that this de efendant 2was elected abbot, and fiſhed, and a good colour; 
eee per Cur. Brooke * ſays that it ſeems the leaſe was for the life of the 
appears to be leſſor, for an abbot cannot diſcontinue, and therefore if it was for 
— 3 the life of the leſſee it is no bar; but that this does not appear 


logr is good. wn the book which 1s reported . Br. Colour, pl. 78. cites 
*[566] 7 H. 7. 13. 


1 By claiming in by Deed, &c. Where parking 
paſſes by it, and where good, 


Meath's „ ASSIST. by by baron and feme againſt the prioreſs of C. who 
Max. 32. faid that ſhe herſelf leaſed for term ꝙ life ts the baron and 


Cites S. C. feme, 2 the feme dying the baron tak this plainti oY to feme, and the 
he baron died, the 
tenant 


tenant confi rmed their Mater for term of life. 
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Colour in Plcadings, 


tenant entered as in His reverſion, and the ſecond feme plaintiff claiming 
by colour f the confirmation, awhich is vid as te Her, held her in; and 
good colour, per Finch. 2 it be a void confirmation. Br. 
Colony pl. 79. cites 40 E. 3. 23. 
. $2, to 1 iy that a feme entered, claiming to have the land in dower, 
* yet a feme cannot enter into her dower without aſſignment; 
and yet good colour, per Finch. quod Caund. conceſſit, by reaſon 
that the has colour to claim dewer. Br. Colour, pl. 79. cites 40 
E. 3 2Þ 
3. $2, per Finch. to ſay that the i fort er of the tenant leaſed to the 
plaintiff fe for years, and the tenant being a thin age confirmed his eſtate, 
r he after the term ended claimed in by this confirmation ; but if the 
{father had been tenant in tail, and the iſſue confirmed within age, 
Brooke ſays it ſcems to him that this ſhall be good colour, &c. 
whereupon the plaintiff ove made title. Br. Colour, pl. 79. 
cites 40 E. 3. 23. 

4. Forcible entry into the manor of D. The defendant faid 
that before the plaintiff any thing had, A. was ſeiſed in 2 e, and gave 
to B. "ad C. his feme, and t9 the defendant, and to the Ws of the 
baron, and the baron and feine died, and the plaintiff claiming by deed 
of the baron and feme, co here nothing paſſed Rep the deed, entered with 
force, &c. and the colour was challenged, becauſe the baron and 
feme were dead before the claim; & non allocatur, by which he 

challenged, becauſe it is no colour but only to the moiety, & non 
allocatur, becauſe one jointenant may infcoff another of all the 


land. Br. Colour, pl. 19. cites 19 II. 6. 49. 


5. In forcible 7 with force, and een W 1th force: the de- 
3 leude that long before. the plainit tiff any thing had, he pimſelf 

vas ſciſed in fee, and diſſciſed by the plaintiff, upon whom he entered 
ol aud traverſed his entry with oh or detainer with force; 
and Paſton J. held this a good plea and colour; but Markham Serj. 
e contra, that it is no colour; ; whereupon the detendant ſaid that 
T. H. was ſeiſed in fee, and died ied: and the land deſcended 
to the defendant, and the plaintiff claimed by deed of feoffment 
made by T. II. where nothing paſſed, &c. whereupon the defend- 
ant as ſon and heir of T. H. entered peaceably, abique hoc that 
he entered with force. "The plaintiff replied that W. was ſeiſed, 
and infeoffed him, whereby he was ſeiſed till the defendant ouſted 
him with force, abſque hoc that the ſaid T. H. died ſeiſed, and ſo 
to iſſue. Br. Forcible Entry, pl. 5. cites 21 H. 6. 39. 

6. Entry in the quibus of diſſeiſin to the father of the demandant. 


The tenant faid that B. recovered the manor of D. againſt C. of 


which the land in. demand is parcel, que Mate of the (aid B. the 
tenant has, and * the demandant claimed by deed made by the ſaid C. 
where nothing paſſed, &c. and ſo gave colour by him whoſe eſtate 
is defeated, and yet good n per Cur. Br. Colour, pl. 30. 


7. So where tenant in aſſiſe ths that he was friſed till by B. diss 
Teile, and the plaintiff claiming by colour of a deed made by the ſaid B. 
12 &c. 


566 


Heath's 
Max. 32. 
cites S. C. 
& S. P. 


Heath's 
Max. 32. 
cites S. Cs 
& S. P. 


Br. Colour, 
pl. 70. Cites 
S. C. 


Br. Colour, 
pl. 23. Cites 
S. C: Co. 
lour ſhall be 
given in 
forcible en- 
try where 
the defend - 
ant does not 
bind the 
plaintiff. 


* 

( 567] 
Heath's 
Max. 

S. P. cites 


2 H. 4. and 


9 E. 4. 15. 
but it ſeems 
miſprinted, 
and that it 


' ould be (18) as in Brooke. ] 


In treſpaſs, 
it the tenant 
Jays Lat be 
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Colour in Pleadings. 


Ke. entered, upon whom he re-entered; and good colour per Cur, 
Br. Colour, pl. 30. cites 9 E. 4. 18. 


felled, won wobom be re-entered, this is no colour; for it is not matter in law, nor difficult to the lay-gents, 


Br. Coiour, pl. 15. cites 19 H. 6. 21. 


Br. Eſtray, 
pl. 6. cites 
12 E. 4. 5 
5. C. 
10 Rep. co. 
b. 8. C. cit- 
ed per Cur. 
as 12 E. 4. 
5. b. ſand 
ſo it is in the 
year-books, 
pl. 14+] and 
that by his 
ſhewing that 
they were 


Br. Colour, pl. 67. cites 9 H. 6. 32. S. P. 


8. 77 als by H. B. warden ＋ the chantery of D. and the chap 
lains thereof. The detendant faid that the ſaid H. B. was feiſed in 


fee, and leaſed to him for years, and no plea; for the warden with- 


out the chaplains cannot leaſe, and it ſhall be by deed, by which 


he /aid by a ſtrange name that H. B. vas ſeijed, and leaſed and gave 


colour to the pluintiſ fer term of life by deed of H. B. and no colour 


per Cur. For a corporation cannet die, therefore he ſhall! not ſay 
for term of their lives, by which he gave colour tor tern of lite of 
the leſſor. Br. Colour, pl. 60. cites 21 E. 4. 75. 


(G) Where Colour, without alleging or confeſſing 
Poſſeſſion or Property in the Plaintiff, ſhall be 
good or not. 


I. Tas upon the 5 R. 2. The defendant /e that 7h: 
father of the plaintiff was ſeiſed of the land in foo, and heli! , 
C. in chivalry, and died, the plaintiff within age, by «which C. [0 


the ⁊uard of the land and besdy, and granted it t9 J. S. who granted i* 


tothe defendant, & c. and the defendant entered, &c. and this good 
colour without poſſeſſion in fact in the plaintiff; for there i: 


Paſſeſſien in law, and if the guardian be ouſted, the heir ſhall have 
aſſiſe; and ſo upon leaſe of the father for years, &c. 


conceſſit that it was good colour. Br. Colour, pl. 47. citcs 
2. 4- 5. | 

2. In treſpaſs the defendant faid that F. wwas poſſeffed of the goods, 
and bailed them to the defendant, and after F. gave them to the pluin- 
tiff, and the defendant tec them, and no colour, inaſmuch as the 


plaintiff was not poſſeſſed by reaſon of the gift, and without 


poſſeſſion he cannot have action. 
2E. 4. 23. | . | 

3. In treſpaſs the defendant j;/tified for wwaif, The plaintiff 
challenged for default of colour; and it was ſaid that if he inti!l-* 
himſelf ts ęſtray, that he need not confeſs property in the plaintiff; 
for if the property was in him, yet by the ſtealing and waiving, 
the goods are forfeited. Br. Colour, pl. 5 2. cites 12 E. 4. 6. 

4. And it was held by all the juſtices that if the defendunt had 
ſaid that A. had been poſſeſſed of the goods as of his proper goods, and 
that B. had ſtole them, &c. that he ought to give colour to the 
plaintiff; but where he. /azs that they were ſtole extra paſſſſionem 
wgnott, there needs no property. Br. Colour, pl. 52. cites 


12 E. 4.6. [§. b.] 


Br. Colour, pl. 73. cites 


ſtolen extra poſſeſſionem cujuſdam ignoti, and ſo it is not denied that the property was the plaintiff's, 


therefore he is not bound to ſhew exprefsly in whom the property was. 
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Colour in Plcadings, 508 


5. So ef ſale i in market overt, if he ſays that N. fold to him, he 8. P. per 
need not give colour. Br. Colour, 2 52. cites 12 . 4+ 6 Brian & 


Fairfax, Br. : 


Colour, pl. 52. cites 12 E. 4. 12 10 Rep. 90. b. cit:s 12 E. 4. 5. b. S. P. 


6. Contra if he ſays that N. aua peſſi e as of his proper geodr, 10 Rep. 90. 
and fold them te him ; for there he prov es no property was in the 1 1 
plaintiff, and then he has no colour of action, but in the other S. F. tba 7 
Caſe it is not denied but that the property was in the plaintiff, be fays he 


and there colour need not be given. Br. Colour, pl. 52. cites oo EO 


12 E. 4. 6. O5. b. ] ker overt, he 
ought to give 
colour. But the reporter ſays it ſeem to him that this caſe ie not well reported ; for the reaſon there 
given make: ag inſt the opin on of the juftices ; for their reaſon is, that the plea ſhall not be good with. 
out colour, when the property is alleged in a perſon cerrain, becauſe this proves that there was no pro- 
perty in the plaintiff, and ſo has no colour of action, and conſequentiy this is a good reaſon that no co- 
lour thall be given, becaule it is an abſalute bar of the proj wry, and of al! the right of the plaint 4; 
and fo is the bool of 32 H. „. 1. 4. b. in the fame caſe, when the property is alleged in a perſon cer 
tain; and with this accords 21 E. 4. 18. b. and 21 E. 4. 65. a. 
Ss per Cat. & Pigot, where a man /=ſtifies for damage feaſant, 
be al not give colour; but there he does not claim property in 
the goods. Br. Colour, pl. 52. cites 12 E. 4. 12. 
8. Treſpaſs of a cloſe broken, and epples taken, &c. The de- 
fendant prjtified the entry by laſs for a year, and the apples grew 
there, and the opinion was, "th at this was no colour for the apples 3 
for it ſhall be intended that the plaintiff had property by other 
matter, by which the defendant gave colour by paſſifion in the 
plaintiff. Br. Colour, pl. 58. cites 21 E. 4- 52 
9. It is good colour in rep of Heat betruern _ a: ud vicar, Pr. Proper- 
that the plain? iff « latmed them as parſin, "a the vicar tool them ; for _— 8 
by the claim the property is in him, and the poſſe ſſion alſo, though Heath 
b Hea'h's 
he does not claim them, quod Brian and Chocke concetlt. Br. Max. za. 


Colour, pl. 62. cites 22 E. 4. 23. | Cites S. C. 


Ig. a. verſus finem Arg. cites S. C. 


10. A naked colour in an e7-Fore firme is not ſufficient, as it But it ſeem: 


i” ſhoutd be 
is in aſſiſe or treſpaſs, &c. which does not comprehend any title |, © K-4-9. 
or conveyance in the writ or count, as this action does in both. and ſo it is 


P. 366. a. pl. 35. Mich. 21 & 22 Eliz. in Ld. Cromwe!Ps caſe, 25g 


and ſays, that according to this is L. 5. E. 4 * n formedon 366. 


much argued. 


(H) Where Colour given, and after deſtroyed by 
Pleading, or given by a Stranger, or one whoſe 
Eſtate appears in Pleading after to be defeated and 
avoided, ſhall be good or not. 


HE alienation which he in remainder defeated by his entry was 
admitted for good colour, viz. the alienation of the tenant 

for life to the plaintiff. Br. Colour, pl. 67. cites 2 H. 4+ | 
2. Treſpaſs, the baron was ſeijed, and rnfeoffed D. in fee, and 
conveyed the deſcent from D. to F. and ' from F. to G. feme of the de- 
Vor.. IV. X x fengant, 


{ 
+ 


So — — 


Heath's 
Max. 29, 
409. C:tes 


Colour in Pleadings. 


fendant, as Gllen and heir, and the defendont in right of his feme en- 
tered, and the plaintiff claimed by colour of a deed of 7 t made by 
N. fon of the ſaid * R. the fegen, zb here nothi ing paſſed, WO entered, 
rpon whom the defendant re-entered, and did the treſpaſs. Port. ſaid 


this is no colour, but Newt. and Paſt. juſtices e contra; for hc has 


acknowledged the franktenement was once in the ohaintiff Port. 
ſaid, in alliſe it is no plea, quod fuit conceſſum. Afterwards 
Port. faid it is not good; for it is given by N. fon of R. the feoſlor, 
and he has no ſhewn that N. ever had paſe ion, and therefore it is 
not to the purpoſe, though N. was heir to R. And alſo the de- 
fendant ſaid that it is not good, inaſmuch as he fays that he re- 
entered, and cut the trees, in which cate, at the time of the treſ- 
paſs ſuppoſed, the franktenement was in the defendant, and ſo no 
colour to the plaintiff, and as to this intent the plea was held 
good by all the juſtices, and fo to the other intent; for the frank- 
tenement was confeſſed in the plaintiff at one time, by which 
81 1 judgment to recover. Br. Colour, pl. 24. cites 
0. 40. - 

+ Ir i is no plea hat the baron © of a feme ⁊uas ſeiſed, &c. and died, 
and W. M. abated, and endowed toe feme, and the plaintiff claimed by 
colour, c. made by WW. N. This is no colour for the feme, after 
the endowment is in by the baron, and the eſtate of the abator 
determined, Br. Colour, pl. 36. cites 38 H. 6. 7 

4- Entry in the quibus; the tenant hid, that 5. S. was ſeiſed in 


fee, ts whom J. D. relegſed all his right by his deed, &c. and F. S. 


infesffed H. que eftate the W has, and gave colour to the plaintiff 
by J. S. and J. D. who releaſed, and was not ſeiſed; per Priſot, 
the colour by J. D. is not good, by which Laycon gave colour by 
J. S. only; quod nota; and by the reporter the firſt colour was 


good; tor by Littleton, if it be vcid by J. D. get it is good by J. S. 


Br. Colour, pl. 35. cites 38 H. 6. 5. 


5. Treſpaſs ubi ingreſſus nan datur per legem ; the defendant 
ſaid, that before the entry J. S. was ſeiſed in fee, and infeoffed him, and 
that P. claiming the land by colour of a deed made to him by F. S. before 
the entry, and before the ferffment made to de fendant, entered and in- 
ferffed the plaintiff, and the beſt opinion was, that it is no good 
colour, becauſe it is given by P. a firanger, and not by F. S. by 
whom the defendant claimed, and after the defendant amended it, 
and by the reporter the court ſtayed in this the more, for that 
it would be an ill example of changing the ancient courle of plead- 
ing than for any default 1 in the colour. Br. Colour, pl. 36. cites 


38 H. 6. 7. 
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Colour in Pieadings, 569 Þ 


a) Where, and in what Actions Colour ſhall be 


good, without an immediate Entry upon the 
Plaintiff: In what not. 


t. IN treſpaſs, the defendant ſaid, that F. S. war fil, and 
difſeifed by B. who infeoffed the plain iff, upon whom J. S. re- 
entered, que eftate the defendant has, this is no plea, per Brian, and 
the juſtices of B. R. becauſe the entry of the defendant is not 
immediately upon the plaintiff, and then this is no colour to the 
plaintiff; contra if the entry had been immediately by the defendant 
upon the plaintif 7 whom the ſaid J. S. had re all his right, 
and yet there the defendant was treſpaiſor to the plaintiff till the 
releaſe came; but Brooke ſays, it ſeems that the plaintiff ſhall 
not puniſh this without regrets, and he cannot make regreſs after 
the releate. Br. Colour, pl. 83. cites 5 H. 7. 1 


(K) By whom, or to whom it muſt or may ki [ ATP 
given. 


JN treſpaſs the defendant pleaded his frank-tenement ; the Heath's 
plaint! if ſaid, that before the defendant any thing had, F. was 3 — 6 
feiſed, and in nfeaffed him, and the defendant claiming. by colour of @ za. four x 
deed, & c. made by H. where nothing paſſed, entered, pan whom he ſeems miſ- 
* and brought the action, "and per tot. Cur. he ſhall not . 
give colour to the defendant, but colour ſhall be given only to the I J that 
plaintiff, but he thall fy that F. infcoffed him, by which he was where the 


ſciſed till the defendant entered, &c. and difleiſed him, vpon de en 


aſiiſe or treſ- 

whom he re-entered and brought the action. Br. Colour, pl. 16. pits pleads 
cites 19 H. 6. 32. that he was 
| ſ-ifeg till by 


A. diſſeiſed, who did infeoff the plaintiff, and he did enter, and a god colours 


2. In treſpaſs of trees cut; the defendant ſaid, that V. N. vas Colour 


feiſed in fee, and gave to 4 in tail, and died, and the land deſcended du bt al- 


Ways do be 


to S. who died, and the defendant as fon and heir entered, _=_ gave en by him 
colour by S. Quod nota; and not by W. nor J. and ye t admit» who i: firſt 
ted. Quære, inaſmuch as it is by one meſne in the conv eyance. ee 

vey ance, or 


Br. Colour, pl. 21. cites 21 H. 6. 32. ocherwiie all 

de fore is 
waived. 10 Rep. 89. b. FRAY ſays, that with this accords “ 10 H. 7. 14. b. 15 E. 4. 32. 2. 18 
E. 4. 10. a. and 22 E. 4. 25. a. -Ibid. 91. b. per Cut. 3. P. accordingly, and cites 10 H. 7. 
14. b. 15 E. 4. 32+ a. 18 E. 4+ 10. a. 22 E. 4. 25. a. Long. 3 134. 4. and 21 H, 6. 33. ds 
Br. Colour, pl. 84. ($5) cites S. C. 


3. In treſpaſs, the de efendart pleaded fine levied belaueen T. and C. 
and the plaintiff claiming for term of life by leaſe made by T. where 
nothing paſſed, and Wangf. would have demurred, becauſe in the 
pleading of the tine the defendant did nt end ſeifin in the one nor 
the other, wha were parties to the * ine, but aid quod finis fe levaſſet 

Ax 2 inter, 


Colour in Pleadings. 

inter, &c. by which T. acknowledged all the right, & c. ſor the fine 
is good if the one or the other be ſeiſed, by which the defendant 
aid that T. was ſeiſed, 8&Cc. and levied the fine between him ard 
the faid C. and gave colour as above, and then well, &c. Br. 
Colour, pl. 4. cites 34 H. 6. 1. d | 

4. Where a man claims by divers feeffments to his father, wh» 

died feifed, it is better to give colour by the father than by the firſt 
. ; for this 1s the title to the heir. Br. Colour, pl. 49. cites 
2 E. 4. 17. 

Heath's 5. Note, that it was admitted, that in treſpaſs, if tlie defen- 

. dant pleads feoffment by A. 1 B. who infeffed C. who after in- 

, fSeoffed the defendant, he may give celaur by A. to the plaintiff, er by 

concordat 3 B. or by C. who was in the meſne conveyance, quod nemo nc- 


115 N- gavit. Br. Colour, pl. 46. cites I. 5 E. 4. 134. 
where a man alleged gift in tail and ſeveral dejcents, and gave colour by him <wwh2 laft died ſciſed, and well. 


Br. Colour, pl. 46. 


570 


Colour muſt 6. Entry in the quibur, the tenant faid that his grandfather was 


fr, and not father, who entered, and was friſed, and by proteflation died ſeiſed, 


dy any and the land deſcended to the defendant as fon and heir, and gave co- 
meſne in the hur by the father, and becauſe he did not give colour by the grand- 


Conve ance. 6 ö | 
WS. father, therefore the deſcent to the father is void, and ſhall be 


Max. 29. ouſted, and io he was; contra if he had given colour by the 
rites 5. O. prandfather. Br. Colour, pl. 63. cites 22 E. 4. 24. | 


13 
Rep. 89. u. Arg. cites 8. C. 


f 57 r 7 7. So where lie /ay; that J. being ſeiſed, infeeffed B. who infoff- 


ed the defendant, and gives colour by B. the feoffment of J. ſhall 
be ouſted; contra if he had given colour by J. quod nota, per 
Brian, Cateſby & Vavifor, by which the firſt deſcent was ouſted, 
Br. Colour, pl. 63. cites 22 E. 4. 24. 
Hexth's 8. Note, that colour ought to be matter in law, and doubtful 
Au. 3!- to the lay-gents, and hall be given ts the plaintiff, and not to one 
S. © who is meſne in the conveyance, and ſhall nt be given to a franger 


who infeoffed the plaintiff, and ſhall not be given by pafſeffion 
determined, viz. There it appears in pleading that the poſſeſſion is 


determined. Br. Colour, pl. 64. 


9. He who claims no property in the thing, but takes it as a dif 


treſs, &c. ſhall not give colour. Br. Colour, pl. 64. 


For more of Colour in Pleadings in general, ſce Alle, Tea: 
verſe, Tretpals, and other proper titles. 


ſeiſed, and by protęſtation died ſciſed, and the land deſcended to bis 
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law, and faid they would ſhew it to the king's counſel ; quod nota, 


1: a4 j 


Commiſſions and Commiſſioners, 


(A) Good. And what may or muſt be done by 
| Commiſſion, and what by Writ. 


1. IF commiſſion iſſues to take J. S. and his goods, without indict- 
ment, or ſuit of the pariy, or other proceſs, this is not good; 
for it is againſt the law; per Cur. Br. Corene, pl. 194. cites 42 


. AG 5- $24 $3. 


S. P. and 

one who juſ- 
tified impri- 
ſonment of 


the party by 


this com- 


miſſion, the commiſſioners of oyer and terminer took from him this commiſſion, becauſe it was againſt 


Br. Commiſſions, 


42 All. 5. 


pl. 15. cites 


A commiſſion was made under the great ſeal, ts take J. N. {a notorious felon) and 


ro ſeile bis lands ard gecdi. This was reſolved to be againſt the law of the land, unleſs he had been in- 
dicted or appealed by the party, or by other due proceſs of law. 2 Inſt. 54. cites 42 Aff. 5. Rot. 


Parl. 17 R. 2. Nu. 37. 


2, And if writ iſſues lo enquire of champerty, conſpiracy, conſe- 
deracy, ambadextries, or to inquire what felony J. S. did to W. N. 
all indictments taken by force of ſueh writs are void, and the par- 
ties ſhall be diſmiſſed, and thall not be put to anſwer; for it 
ought to be by commiſhon, Ibid, | 


S. P. and 
per Knivet 
J. this writ 
Iſſues againſt 
law; for 

this is no 

Warrant to 


them without commiſſion, and damned that which was done, &c. by advice of all the juſtices ; quod 
nota. And Brooke ſays, lo ſee that a thing canner be done by it 40hich eught to be by Commiſſ.ons 


Br. Commiſſions, pl. 16. cites 42 All. 12. S. C. cited 4 Init. 164. 

3. A commiſſion ig a delegation by warrant of an act of parlia- 
ment, or of the common law, whereby juriſdiction, power, or au- 
thority is conferred to others; for all commiſſions of new inven- 
tion are againſt law, until they have allowance by act of parlia- 
ment. 4 Inſt. 163. cap. 28. 


No rew come 
miſſions can 
be Tramed 
2ithour att 
of parlia- 
men-, how 
neceſlary ſo- 


ever they ſeem to be; and commiſſions of new Inquiries, &c. and of new invention, have been con- 


demned by authority of parliament, and by tne common law. 2 Inft. 473, 479. 


4. Commiſſions under the great ſeal were directed to ſeveral 
commiſſioners within ſeveral counties, to inquire of divers ar- 
ticles annexed to the commiſſions, and which were to enquire 


of depopulations of houſes, converting arable land into paſture, &c. 
but that they ſhould have no power to hear and determine the 
| ſaid offences, but _ to enquire of them. 


Reſolved by the 2 
chief juſtices and 7 juſtices, that the ſaid commiſhons were againſt 
law, — the affences inquirable were not certain within the 
commiſſion itſelf, but in a ſchedule annexed to it; and alſo be- 
cauſe it was to inquire only, which is againſt law; for thereby 
a man may be unjuſtly accuſed by perjury without remedy, it not 
being within the ſtatute of 5 Eliz. and the party may be de- 

Xx 3 | famed, 
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2072 Commiſſcons and Commiſſioners, 


famed, and ſhall not have any traverſe to it, 12 Rep. 30, 31. 


Trin. 5 Jac. The Caſe of Commiſſions. 
4- 6 Am. Cap. 7 fe 27. No greater number of commiſſioners ſhall 
. | be mage, for the execution of any office, than have been employed in the 
A, execution of ſuch office before the firſt day of this parliament. 


(B) Who may be Commiſſioners. And their Power. 


I. IF any are made commiſſioners, and afterwards others are 
made commitiloners, the fr/t commiſſizn is determined. Godb. 
105. pl. 123. Mich. 28 & 29 Eliz. C. B. Anon. 

2. One who has been /4/7citoy in a cauſe, is nt fit to be a com- 
miſſioner in the ſame cauſe. Godb. 193. pl. 276, Trin. 10 Jac. 
C. B. Forteſcue v. Coake, | | | 

3. A commiſſton was directed out of chancery en ded. poteſt. to A. 
& al'. The other commiſſioners would examine A. their fellowu- 
commiſſicner as a witneſs; and by the opinion of Anſcomb, they 
cannot compel him to be examined, which Doderidge granted; 
Brook of the Middle-Temple e contra, Quzre, that if he would 
aſſent to be examined, if yet this examination be not taken corav: 
non judice. 2 Roll. Rep. 90. Paſch. 17 Jac. B. R. Sir Nich. 
Parker's caſe. | | 

4. Time and place is only for the fixed [firſt] meeting of the 
commiſſioners; but after they may adjourn to another time or 


another place; per Ld. Chancellor. Chan. Caſes, 282. Trin. - 


28 Car. 2. Brown v. Vermuden. 
And if 5. A commiſſioner may be a witneſs, but then he ought to be 
42 wry examined before any other witne{s be examined. Vern. 369. 
before him pl. 362. Hill. 1635. Bright v. Woodward. | 


in his pre- : 
gence, he cannot be afterwards examined, having heard the former examinations; and therefore the 


17th of Dec. 1621, a commiſſioner who had to done, eme as afterwards and was examined in court, 


and his depoſition was ſuppreſſed, 2 Chan. Caſe, 79. Mich. 33 Car. 2. North v. Champernoon. 


(C) Miſbehaviour of Commiſſioners, What is, 
And puniſhed how, 


. A Commiſſioner certiſying falſely that a witneſs was examined 

on oath and ſworn, who never was examined, is a great 

fault, and fincable. Cro, E. 623. pl. 17. Mich. 40 & 41 Eliz. 
[5737] B. R. Fiſh v. Thoroughgood, | 

Commil- 2. Commiſſion to examine witneſſes went out to Sir Alex- 

1 ander Brett and others, who made certificate againſt Sir Alex- 

upon occa- ander of partial proceedings. Phillips Serj. moved at the rolls for 

ſion of par- a commiſſion to others, to examine in whom the miſdemeanor 

— was, if in Sir Alexander, or in the certifiers, & fuit negatum; 

for ſuch collateral certificates are not required of the commiſſioners; 


Toth. 102. 
cites 9 Car. but let them certify the matters committed to their charge, and 


2 if there be miſdemeanor, let the party wronged thereby make 2 
= | : h | vit 
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Commiſſions- and Commiſſioners, 
davit thereof, and then take out his attachment. Cary's Rep. 43. 


Cites 13 Nov. 1 Jac. 
3. If a commiſſioner in a cauſe in Cari takes bribes for the ex- 


ecuting thercof, he may be indicted and fined by the common 
law; per. Popham Ch. J- Cro. po. pl. 4. Paſch. * C. B. 
Moor v. Foſter. 


8. C. S. C. cited Arg. 


The plaintiff's commiſſioner would not let. a witneſs declare 
h whole truth, but He him fridtly o the interrozatories to flifle 
the tr uh, this was held « miſdemeanor, and that commiſſioners 
to examine ought to be indiilcrent, and by all means to cx <prets the 
truth, and they are not itrictly bound to the letter of the interro- 
gatories, but to every thing alſo which ariſes neceſſarily upon it 


573 


But no re- 
medy le, by 
action, per 2 
Juſtices, 
bid. 
Yelv. 62. 
Show. 343. 


for manifcſting all the tr uh concerning the matter in queltion 


and where one of the commiſſioners vent out of the piace to the 
plamitiff into another room during the examination, and had pri- 
vate conference with him, it was held that a commiſſioner ought 
not before publication, to d/cover to any of the parties what any 
witneſs has depoſed, nor ?9 c9njer with the party after he has begun 
to examine on the interrogitories to take new inltructions to ex- 
amine further. than he knew u before, and if he does he is pu- 
nithable by fine and impriſonment. 9 Rep. 70. b. 71. a. Trin. 

9 Jac. in the Star-Chamber, Peacock's caſe. 

5. One of the commiſſioners iin the defendant eſcape being 
taken upon a commiſſion of rebellion, was zo /fand canmitted to 
priſon till he brings in the defendant. Toth. 100. cites Hill. 


18 Jac. Sacheverel v. Sacheverel. 
6. Commiſſioners upon a commiſſion of rebellion, letting the 


party go where he liſted, were cr dered te be commutted till they pay 


the debt. Toth. 101, 102. cites Irin. 18 Jac. Nelſon v. Yel- 


verton. 


7. The defendant's conimiſſioners. for examining witneſſes met 
at the time and place appointed, but refed de p3in and act in the 
execution of the commiſſion; and upon athdavit made of this, 
the court ordered that the defendant thou!d name other commiſ- 
ſioners, and it was prayed that the plaintiff might name other com- 
miſſioners too, becauſe one of his commiſſioners was not there, ſo 
that it ſeemed to have been a practice, and the court doubted 
whether an a/tachmenut lay againſt the defendant's commiſſioners 
or not; et adjornatur. Hard. 17 70. = 6. Irin. 12 Car. 2. in 
Scaec, .« V. Forteicue & al. 

8. If a commiſſioner to take a fine executes it 3 he may 


be fined by the court; for in relation to the fine (which is the 


proper buſineſs of this court of C. B.) he is ſubject to the cenſures 
of it as attornies, &c. 2 Vent. 30. Paſch. 29 Car. 2. C. B. Par- 
rot's caſe. 

9. If a commiſſioner refuſes to fit, the ſuitor has no remedy by 
action againſt him, and though perhaps his refuſal will be a con- 
tempt to the court if without excuſe, yet doubtleſs they will ne- 
yer puniſh the ; for it unleſs his reaſonable charges allowed ; 
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* 574 CTommiſſions and Commiſſioners, 

commifion Arg. Show. 343. Mich. 3 W. & M. Stockhold v. Colling- 
Let "agg tori. 

though it was _ Ded that he acted by command of the court, and therefore could not take a promiſe 
ef reward lor the ſervice, any more than a fheriF or bajl iff; ſed non aliocatur ; becauſe he is appointed 
at the nomination of the party, "my ought to pay him if he employs him. m Salk. 3 30. pl. 1. S. C. 
——»Carth. 208. S. C. adjudged accordingly. — Show, 342, 343+ 8. C. & S. P. adjudged. 
Camb. 185. Stockton v. Colhlſon. S. C. but S. '. dees not appear. 12 Mod. 9. 
© 2ockwel and Colliſon, S. bo but not cleariy Bs . f 


(D) Commiſſions granted. In what Caſes, and 


how to be executed. 


1. A Commiſſion out of this court 4e prove 2whether a child vat 
legitimate. Toth. 199. cites Patch. IF & 12 Eliz. Creſey 
v. Hull.—Ibid. cites 22 Jac. contra, Hobby v. Smith. 

2. A commiſſion to examine witneſſes on both parts pen 14 
days warning, to be given 2 the defendants. L. one of the defendants 
made cath that neither he rr U. had any warning, but if any warn- 
ing was given, if was given ts S. the other defendant, who is little 
intereſted in the cauſe, but made a party as the defendant's counſel 
ſuppoſeth, to take away his teſtimony from the other defendant. 
Therefore ordered a commiſſion to be awarded, whereof the faid L. 
Mall have the carriage directed to the former commiſſioners, and 
14 days warning ſhall be given to the plaintiff, and he to examine 
if he will. Carey's Rep. 129, 139. cites 22 Eliz. worth 
v. Lucy, Varney and Smith. 

2 And. 20% 3. Commiſhons by ſeveral warrants cannot be exccuted and 5 

wp pl. 20. tisfhed ſimul & ſeme! by one and the ſame inquiſition, but ought 

. to be divided and feyeral, as the warrant is ſeveral. Poph. 94. 
Paſch. 37 Eliz. Pigot's caſe. 

4. A commiſſion was awarded 1% prove ci 5 but parties in- 
tercſtcd ſhall not be examined as 4v/tnefſes. Toth. 101, cites 10 


Jac. Hopton v. Higgins. 
The court ordered that a commiſſion ſhould go forth 75 fes 


ul hands that lie promiſcuryſly to be liable for payment of debts. 


Toth. 101. cites 14 Jac. Mullineux v. Mullineux. 


6. A commiſſion 72 fer out coprbeld Iond from free land which | 


lie obfcured ; it the commiſhoners cannot ſever it, then to ſet out 
fo much in lien thereof. Toth. 101. cites Mich. or Hill. 5 Car. 2. 
Pickering v. Kimpton. 

7. Where a man is to pe his anſwer on interrogator 1es, or to 
be examined for 4 contempt, thoug h the rule of court is that he 
fhalt be examined in 4 days or ſtand committed; yet if the party 
be in the country, he ſhall have a commiſſion to take his exa- 
mination. M. 35 Car. 2. 1683. Vern. 187. Anon. 

8. A commiſſion returnable fine dilatione mult be executed be- 

- fore the ſecond return of the next term, if executed afterwards 
it is void, and the depofition ought to be ſuppreſied. 2 Vern, 
197. pl 179. Mich. 1690, Anon. | 
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Commillons and Commiſſioners, 


(E) New Commiſſions granted. In what Caſes, 


and how. 


1. THE plaintiff and defendant both jc.ned in commiſſien tg 

examine witnefſes, and the plaintiff having the carriage 
of the commiſſion did nt execite the ſame, but did examine 2o:tnefſes 
here in court, therefore ordered the defendant ſhould have a new 
commiſſion to“ the former commiſhoners, wherein the plaintiff 
might alſo examine if he liſt, and at the return thereof publica- 
tion; and in the mean time publication is Rayed. Cary's Rep, 
160. cites 21 Eliz. Mackworth v. Swayeficld & al, 

2. Whereas a commi:hon iſſued out ts exanine coitueſes on both 
parties, which is returned. executed, upon vath made by one 
G. B. that he ſerved precepts from the committoners upon A, 
B. C. and D. to be examined on the defendant's behalf before 
the ſaid commiſſioners, who appeared net, it is therefore ordered 
that a new commiſſion be awarded 2% the former commiſſioners at 
the defendant's charge, as well to examine the faid 4 witneſſes as 
any other, Cary's Rep. 158, 159. cites 21 Eliz. Shepherd v. 

Shepherd & al. | | 

3. A witneſs having committed a miſtake in his examination before 
commiſſioners, applied himſelf to them to rectify it, who told 
him that the common awas returned to London, and he coming 
there made oath of it, and that he was ſurprized by a haſty examin- 
ation; but the commi/ſron nt being opened it 2was returned back to the 
commiſſioners, with a ſpecial commiſſion to open it, and permit the wit- 
neſs to reflify his miſiake; and afterwards the ſpecial commiſſion 
being executed and returned, a motion was made to ſuppreſs the 
depoſitions, becauſe unduly taken, and that no ſuch ſpecial com- 
miſſion ought to have been; whereupon it was referred to the 
maſter of the rolls to examine into it, who called to his aſſiſtance 
the ſix clerks, and they were all of opinion that no ſuch com- 
million had ever been or ought to be now granted; ſo the depsfes 
tions and the ſpecial commiſſion were ſuppreſſed. Nelſ. Chan. Rep. 
92, 93. 15 Car. 2. Randall v. Richards. 


4. The defendant having exhibited writings at a commiſſion 


for examination of witneſſes, ſuggeſted that they were altered and 
interlined ſince the commiſſion executed, and prayed a commiſſion to 
examine that point, It was objected that when the party has a 
commiſſioner preſent, he can never examine new interrogatories 
by commiſſion, To which it was anſwered, that this is true as 
to the merits; but the matter complained of has happened fince, 
and not examined into by the commiſhoners, it not —— then in 
being, and though it was replied by aſking, how the defendant 


could know this but by diſcovery of his commiſſioner, who 


ought not to diſcover the examination, yet the Ld. Chancellor or- 


dered a commiſſion, Chan. Caſes, 273, 274. Hill. 27 & 28 Car. 2, 


| | 5. After 


"$75 


Chan. Caſes, 
25. Randal 
v. Richford, 
S. C. ac- 
cordingly. 


$754 Commiſſions and Commiſſioners. 
Vern. 21. 5. After publication and hearing, a commiſſion was granted to 
Pb. 13-5. C. examine new matters flarted at the hearing, upon condition- of 


. P. . X l 3 
does not ap- conſent to go to trial the next term {an iſſue being directed to be 


1 Pear. tried at law), and return the commiſſion before the term; but the 

: trial not to ſtay, though the commiſſion ſhould not be returned 

1 (which was to be from Barcelona) by the tume; and the Ld. 

N Chancellor directed that the commiſÞþon ſhould be delivered to | 
x Mr. Herne to ſen by the poſt to Barcelona, and when executed 
| to receive the ſame back. 2 Chan. Caſes, 76. Mich. 33 Car. 2. 

ſ Newland v. Horſeman. | 

* ow 6. If either party have a commiſhon de novo ater he has been 

W 1 examined on a former, he mi examine on the fume interrogatories 

| verbis. as were exhibited by him on the former commiſſion, aud u other, 


1 without an order or conſent of partes. F. R $21. 


For more of Commiſſions and Commiſſioners in general, ſee 
Examination, Finc, and other proper titles. 


£575] (A) Commiſſion of Kebellion. 


7 = a as " 25 A DT 22 
Cal e FV 
. MAE EI OSS End 


1. H E defendant made his erhnal appearance upon a com- 
miſſion of rebellion, for ſaving his bond made to the 
commiſſioners in that behalf, Cary's Rep. 82. cites 19 Eliz. 
Brown v. Derby. | | | 

2. Commonly it is % d te tahe the bonds in the name of the Id. 
chancellor, Id. keeper of the great ſeal of England, the maſter of 
the rolls, or any two of the maſters of the chancery, all which 
are good and allowable by the practice of the court of chancery, 

Cary's Rep. 83. 5 | 
3. A commiſſion of rebellion for not payment of cofls was award- 
ed againſt the defendant to one John ap David, who did there- 
upon apprehend the defendant, and for his more ſafe keeping 
delivered him to Thomas Molton, Eſq. Heriſf of the county 
of Flint, who took charge of the prifoner accordingly, and now 
refuſes either to deliver the priſoner to the commiſſioner, or to bring 
him himſelf into the court at the day. Day is therefore given to 
the ſaid ſheriff to bring into this court the body of the faid de- 
fendant by Thurſday next, upon pain of 10 J. Cary's Rep. 150. 
cites 22 Eliz. Evans, Dean of St. Aſaph, v. ap Rees & ap Bennet. 
4. Bail may be taken on a commiſhon of rebellion for the breach 
of a decree; but in caſe they refuſe bail, then they ought to bring 
the party up to the court without delay and for the not doing 
it, but keeping him in priſon for 6 weeks in the houſe of * 
| IO 


4 


Cemmiſſion of Rebellion; 


who arrcſted him, H. was ordered to the Fleet for his abufe, and 
to pay the defendant his coſts and charges ſuſtained by the impri- 
ſonment. Chan. Rep. 261. 15 Car. 2. Inglett v. Vaughan. 

A commiſſion of rebellion, by the courſe of the court i/ues 
only to the fheriff of Middleſex. 2 Wras.'s Rep. (657) pl. 206. in 
2 note there by the editor. | 


For more of Commiſſion of Rebellion in zeneral, ſee Com-: 
miſtion and Commillioners (C), pl. 5, 6. and other 
proper titles. | | 


(A) Commitment. 


(A) Form of Commitments. How. In Caſes not 


Criminal. 
* — 
f i 3 [577] 
I. HE difference where a man is committed as a criminal, Mich. 8 W. 
and where only for contumacy in refuſing to do a thing 3. A. was 
: committed 


required, &c. for in the frit caſe the commitment muſt be by del. 
until diſcharged according“ to law, but in the latter until he comply, forers 1 


and perform the thing required; for in that cafe he ſhall not he e, 
Or Nis re- 


till ſeſſions, but ſhall be diſcharged upon the performing his duty. fing te an- 
Carth. 153 Trin. 2 W. & M. in B. R. The Mayor and Church- Jr; and 


wardens of Northampton's caſe. | they con- 
| cluded their 
warrant, viz. urtil be conforms himſelf to cur authority, and be thence delimered by due courſe of laww. But 
upon retura of an habeas corpus he was d:icharged, becauſe the c-nc/uſion was net purſuant ty the flatute 
of barkrupts; and the mayor of Northampton's caſe was cited for an authority. Carth. 153. in 
Mary. Bracy's caſe, 5 Mod. 308. S. C. by the name of Bracy v. Harris. The court 
thought the word ( conf.,1m ) inſtead of the word {/ubmit ) to be well enough, though the word in the 
act is (ſubmit), becaule it is f the [ame ſenſe; but becauſe the commiſſioners had other authorities be- 
fides thoſe of examining, and it did not appear but it might require a ſubmiſſion to them in other re- 
ſpecs, and becauſe all powers given in r ſtraint of liberty muſt be ſtrictly purſued, and that in this 
caſe they had but a /pecial authority, and muſt not exceed it, they held the return naught. 1 Salk. 
348. Mich. 8 W. B. R. Bracy's caſe. | 
So where the warrant returned of a commitment by commiſſioners of bankrupt, for refuſing to be ex- 
amined by them, was, viz. & otherwiſe diſcharged by due courſe of luau, it was held naught; for the 
Ratute is, he fall be committed until he ſubmit bimſelf to be examined by the commiſſioners. 1 Salk. 351. 
Hill. 1 Ann. B. R. Hollingihead's caſe, 


2. Defendant was committed, upon a conviction for deer- 


feealing, for a year, and till ſuch time as he ſhould be ſet in the 


pillory, whereas the act ſays for a year only, and therefore he was 
diſcharged. Cumb. 305. Mich. 6 W. & M. in B. R. Clark's 


caſe. 
3. An 


$77 Commitment, 


Rut it hond 3. An everſeer, who by the ſtat. 43 Eliz. eap. 2. may be com- 
be, there to, mitted till he account, was committed till he ſhould be delivered 
þk +... by due courſe of law; and adjudged void, becauſe it did not 
exert, as 43 pinie the law. Cited per Wright Serj. Cumb. 305. Mich. 
El. 2. dota 6 W. & M. in B. R. in Clark's caſe. 


appoint. 2 | 
Cazth. 152. The Mayor and Church-wardens of Northampton's caſe, 


4. Record of commitment ſhould be in the preſent tenſe ; per 
Holt Ch. J. 12 Mod. 516. Paſch. 13 W. 3. The King v. 
Brown. : 

For more of Commitment in general, ſee Dabeas Corpus 

(F. 2) and other proper titles. 


- 


Fol 5 : 
ol. 395. * X 

There are | | 
only 4 F:4- 
mer of com- 
mont, Viz. 
common 
epperdant, 


afppurtencn', | =. 

in greſi, and | (A) Common, as Lord. 
by reaſen of 

vic inage; 


And z to LI. HE lerd of the manor, ſeiſed of the waſtes in which the 


common tenants have commen, may feed the common per mie & 
dat, per tout of common right, without diſturbance. 18 E. 3. 43- 
or commo- 18 Afl. 4. ä : 


rantiz, it is | 

not any of them; reſolved by all the juſtices of C. B. 6 Rep. 90. a. Hill. 14 Jac. C. B. in Gate- 

wood's caſe, -— S. P. accordinglyl Cro. E. 363. pl. 25. Mich. 36 & 37 Eliz. C. B. in caſe 

of Fowler v. Dale. See tit. inhabitants (B). | | 
Admitted, arg. that the owner of the toil may feed with his tenant who has a right of common. 

2 Mod. 275. Mich. 29 Car. 2. C. B. 


For by this [z. If the e t of the foil grants to another common ſans number 


=y =S.. there, yet the grantee cannot uſe the common with ſo many cat- 


per Brooke tle that the grantor ſpall not have "ſufficient common for his cattle. 
J. don 12 H. 8. 2. f 

negatur. Br. 5 
Common, pl. 49. (48. cites S. C. It was ſaid by Coke Ch. J. that he never knew ſuch com- 
mon granted, but yet, notwithſtanding ſuch grant, the lord may common with ſuch grantee ; and alſo, 
the grantee ought to uſe the common with 2 reaſonable number; and to this the lord chancellor agreed. 
Roll. Rep. 365. pl. 13. Paſch. 14 Jac. If a man claims by preſcription any manner ot com- 
mon in another man's land, and that the owner of the land ſhall be excluded to have palture, eſtovers, 


or the like, this is a preſcription, ox cuſtom, againſt the law, to cxclude the owner of the ſoil; for it is 


againſt the nature of this word common, and it was implied in the firit grant, that the owner of the ſoil 
ſhould take his reaſonable profit there, as has been adi udged. Co. Litt. 122. a. {k)————Sec (I) 
pl. 5 · S. C. | 
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 Yelv. 129. Kenrick v. Pargiter,, S. C. & S. P. admitted. 


Common. 
C3. The lord by preſcription may agiſt the cattle of a ſtranger in 


the common. 30 E. 3. 27. 


* 


2 — N 

578 
It ſeems ads 
miced per 
Cur. that 


the licence of the lord to a ſtranger to put his beaſts into the common is y0od, if ſufficient common be 


left for the commoners. 
. 


CA. But without preſcription the lord cannot agiſt the cattle of 
a ſtranger in the common. 30 E. 3. 27.] | 

5. One may preſcribe to have ſole pa/turage in ſuch a place, from 
ſuch a time to ſuch a time, excluſive, of the owner of the ſoil. 
Cited Cro. J. 257. to have been fo reſolved in Kenrick's caſe, 


judged. 


S, C. cited Bulſt. 94. | 


6. If one is ſeiſed of a manor, in the waſte whereof the tenants 
have common, and the Ling grants warren to the lord in ſuch divi- 
fron of the manor ; adjudged, that the lord cannot uſe his warren, 
and put conies in the waſte m prejudice of the commoners. 
Jo. 12. Mich. 18 Jac. C. B. Griſell v. Leigh. 

7. Copyholders may plead a cuſtom to have /o/am & ſeparalem 
paſturam omni anno, omni tempore anni, and that excluſive of the 
lord, and in ſuch caſe levancy and couchancy is not neceſſary. 
2 Lev. 2. Paſch. 23 Car. 2. B. R. Hopkins v. Robinſon. 

8. Though the copyholders have /o/am & ſeparalem paſluram, &C. 
yet the lord may diſtrain, for other damage, the beaſts of a ſtran- 
ger, who has no right to put in his beaſts, though the lord has no 
intereſt in the herbage; per Hale Ch. J. 2 Saund. 328. Paſch. 
23 Car. 2. in cafe of Hoſkins v. Robins. | 


(B) Common of the Lord. Who ſhall have it. 


11 F the lord alien in fee the ſcil where the common is to be 
taken, ſaving his power of feeding as lord, he ſhall have 
common there as lord, 18 E. 3. 43. 18 Aff. 56. admitted.] 
[2. If the lord, without any ſaving, aliens the ſoil where the 
common is to be taken, Yig common as lord is gone by the feoffment, 
but the alienee of the ſoil may feed it as the lord might have done 
before, for that this common is given becauſe it is in his ſoil, 
where the lord has it, and not becauſe he 1s lord, and this rea- 
ſon holds here. See“ 18 E. 3. 30. b. 43. for it ſeems that they 
may approve it. + 18 Aff. 56. b.] 


2 Mod. 6. Hill. 26 & 27 Car. 2. C. B. in cats oi Smith v. Fever:l, 


Cro. J. 238, 

pl. 1. Trin. 
6 Jac. B. R. 
S. C. & S. p. 
admitted. 


Noy, 130. S. C. & S. P. ad- 


For there 
may be 
trees, 
mines, c. 
Vent. 123. 
163. in 8. C. 


The ar- 
gu ment in 
the Year- 
book of 18 
E. 3» 30. be 
ie, that 
though the 
lord could 
not have 
common in- 


his own 'land, yet he had paſture there in liev of this profit, and when he has diſmiſſed himſelf, his 


fenffee ſhall have common in lieu of the paſture which he had. Adjornatur, 
explain Roll, pl. 2. which feems ſomewhat obſcure, ] 


18 Aff. pl. 4+ 8. C. 


[This may help to 
+ Br. Common, pl. 22. cites 


$1579] 


$79 F Common, 


(C) Common Appendant. What. [And Horb. 


— [1. II is not common appendant 1e it has been appendant 
4 time out of mind. 40 E. 3. 10. b. f 20 H. 8.4. 17 E. 
2316. b. 5 Afl. 2.) 

+ Br. Com- | 
mon, pl. 1. cite S. C. accordingly, and a man cannot make ſuch common at this day, and it is ap- 
pendant only to arable land, and not to the houſe, or any other land, and it ſhall be only for the beaſts 
which feed the ſame land to which, &c. per Hales, to which Fitzherbert agreed. Common 
appendant is to have common to his arable land, and for his beaſts that plough his land, and compeſter 
his tand, viz. for his horfes and oxen to plough, and for his cows and ſteep to compeſter. Br. Com- 
mon, pl. 13. cites 37 H. 6. 34. * Br, Common, pl. 16. cites S. C. & S. P. and therefore 
it cannot be claimed to land newly approved out of the waſte. Br. Aſſiſe, pl. 37. (36) cites 


SIC. & 8. P. | 


1 Br. Com- C2. For ſuch common can not be created at this day, Þ 26H. 8. 
- 1%; PM $ 5 Aſſ. 9. per Herle. ] | | 


Cites S. C. 
4 S. P. and ſee pl. 1. ſupra, and the notes there, | C Fitzh. Aſſiſe, pl. 134. cites S. C. 


This ſhould [3- Common appendant is f common right. 26 H. 4.] 


be 26 H. 8. 
4.— Br. Common, pl. 1. S. C. & S. P. that it is of common right before time of memory. 


S. P. per Cur. 4 Rep. 37. a. in Tiriingham's caſe, and that it commences by operation of ia, in 


favour of tillage, 


In fuch caſe [g. If the /ord of a manor, before the ſlatute of quia emptores 


- — terrarum, had made a feaſfment of parcel of the manor to hold of him, 
nendum ſer- the feoffee, as incident to the grant, ſhould have had common in 
vitium foce the waſtes of the lord. Mich. 9 Jac. B. per Coke and Foſter.} 


ſhould have | 
common in the ſaid waſtes of the lord for two cauſes; 1, As incident to the feoffment, for the feof- 


fee could not plough and manure his ground without beaſts, and they could not be ſuſtained without 
paſture, and conſequently the tenant ſhould have common in the waſtes of the lors for his beaſts which 
do plough and manure his tenancy, as appendant to his tenancy, and this was the beginning of common 
appendant. The 2d reaſon was for maintenance and advancement of agriculture and tillage, which 


was much favoured in law. 2 Inſt. 86. See (G) pl. 6. 


CF. Common appendant may be through all the year, ſaving at a 

certain time, at what time the lord feeds it. 27 E. 3. 86. b.] 
Br. Com- 6. If a man grants 80 acres of land with common in Q, as much 
moner and af pertains to tuo oxganges of land, this does not make the common 


1 to be appendant if it was not appendant before; per Herle J. & 
S. C. non negatur; for it ſcems clearly that it cannot be appendant but by 


— aA time of preſcription ; quod nota, but contra elſewhere of appur- 
cites 3 AM, tenant. Br. Incidents, pl. 9. cites 5 Al. g. 


9. S. P. and _ 3 . : | 
ſo are all the editions, but they ſcem miſ-printed, there being no ſuch point there; and it ſhould be, 


as here, 5 Aſſ. 9. | | 
7. Every common by reaſon of vicinage it common appendant ; per 
Littleton J. which none contradicted nor affirmed Br. Common, 

pl. 30. cites 7 E. 4. 26. | | | 

[58] 8. In treſpaſs, the defendant juſtiſied becauſe he and all thoſe 
whoſe eſtate he has in ſuch lands, have had common appendant to 

the ſaid land, in the place where, &c. with all manner of beaſts, 

levant and couchant upon the ſame land, by which, &c. per Fair- 

An | fax, 


Common, 

fax, this is common appurtenant ; for if it was common appendant 
he ſhall not have common with all manner of. beaſts, Br. Common, 
pl. 12. cites 9 E. 4 

9. The word 7 2 a Ji is Latin as well for appurtenant as ap- Co. Litt. 
pendant, and tl Krefore the /ubjeffa materia, and the circumitance =. * 
of the caſe muſt direct the court to judge the common to be 
either appendant or appurtenant; he dictum fuit; 4 Rep. 38. A. 
Mich. 26 & 27 Eliz. B. R. in Tirringham's cafe. | 

10. A. ſeiſed of 2 yard-lands with "the appurtenances, had com- 13 Rep. 65. 


mon of paſure for a certain number of cattle ; this was common ap- Ta __ 
pendant. Brownl. 180. Morſe v. Wells. 8. C. re. 
ſolved that 


there is no difference when the preſcript on is for cattle levant and couchant, and for a certain number 
of cattle levant and couchant, but otherwiſe or common appurtenant. 


11. Common appendant unto land is as much as to ſay « common 
for cattle levant and couchant 5 the lund in which, &c. Reſolved. 
13 Rep. 66. Hill. 7 _ C. B. Morſe v. Webb. ; 


/ 


(D) The foveral Sorts [of Common Appendant]. 


of A 8 appendant may be upon condition. 37 H. 6. 34. As where a 
(it ſeems to be intended limited.) —_— 


oc acres when it is not ſown, this is conditionally. Br. Common, pl. 13. cites S. C. per Moyle.— 
Fitzh. Treſpaſs, pl. 8 5. cites S. C. 


12 Common appendant may bis unlimited, fo quamdiu he pays ſo Br. Com- 
much, ſo tamdiu as he ſhall be living upon ſuch a houſe to which the men, l- 13» 


Cites S. C. 
common is appendant. 37 H. 6. 34. Fitzh. 


Treſpaſs, pl. $5. cites S. C. 


C3. 8, common appendant may be to common, after the corn is Br. Com- 
ſevered, till it is re-ſowed. 17 E. 3. 26. F. N. 180. E. 37 H. e e | 


Cites 8. 

6. 34.0 8 N & S. P. 

| | implied. 
A than preſcribed to have common appendant i in the place where, &c. for all cattle commonable, &c. 
(viz.) if the land was fexved by the conſe ort of the commener, then be evas to have no common till the corw 
was cut 3 and then to have Common again till the land wwas ſeb by the like conſent of the commoner z 
it was objeQed that this preſcription was ag ainſt common right, for it was to prevent a man from ſow- 
ing his own land without the leave of an» ther; but the whole court held the preſcription good, for the 
owner of the land cannot plough and ſow it whe: e ancther has the benefit of common; but in this caſe 
both, parties have à benefit, tor each of them have a qualified intereſt in the land. 1 Le. 73. pl. 100. 


Mich. 29 & 30 Eliz, C. B. Hawkes v. Mollineux. 


[4. So it may be to common in the meadow after the 2085 carried 
till Candlemas. 17 E. 3. 26. 34. 
[5. $ it may be to common in the paſture from the fiſt of St. 
Augiflin till All-Soints. 17 E. 3. 26. b. 34+] 
[6. So it may be to common between the faid feaſts before men- 
tioned; and if the tertenant puts in his cattle before the feaſt of St. 
Auguſtin, then he may common there alſo from the Invention of the 
Holy Croſs till All-Saints. 17 E. 3. 26. 34+] 
[7- So it may be to common 2 years after the corn cut and carried L 581 } 
away, till it is re-ſowed, and wy 3d year's Per totum annum. 22 


Aſſ. 42. admitted. ] 


[38. A 


Common, 


[8. A man may have common appendant for 30 cattle in one 
Place, and to the fame land common appendant alſo in another place, 
for part of the ſaid cattle, and fo may take it where he pleaſes, 17 E. 
3.34. b.] 


(E) To what it ſhall be appendant. 


o Br, Com- PI. 17 ought to be appendant to arable land. 3) H. 6. 34. 
mon, pl. 13. +26 H. 8. 4.] 5 


cites S. C. 
+ Br. Common, pl. 1. cites 8. C. F. N. B. 180. (B) in the marg. of the new edition, 


[419-] cites S. P. by Priſot, 20 H. 6. 4. and by Hulls accordingly, 5 Aſſ. 2. 


Br. Com- [2. Not to other land than arable. 26 H. 8. 4. Not to a houſe. 
. . 4.3 1 


Cites S. C. : 
and both the ſame points. It is only appendant to ancient arablc land hide and gaine ; per Cur, 


4 Rep. 37. a. Mich. 26 & 27 Eliz. B. R. in Tirringham's caſe. | | 

It is againſt the nature of common appendant to be appendant to meadow or paſture, and therefore 
in the principal caſe, the preſcription being laid to have common appendant time out of mind, to a 
houſe, meadow, and paſture, as well as to arable land, by which it appeared to the court thatjthere had 
been a houſe, meadow, and paſture, time out of mind, it was reſolved for that reaſon, that this was 
common appurtenant and not appendant; but if a man has had common for beaſts which ſerve for hi; 
plough, appendant to his land, and perhaps of late time a houſe is built upon part thereof, and ſome 
part is employed ts paſture, and ſome for meadow, and this for maintenance of tillage, which was the 
original cauſe of the common, in this caſe the common remains appendant, and it ſhall be intended in 
reſpect of the continual uſage of the common for beaits, levant and couchant upon ſuch land that at 
firſt all was arable; but in pleading he ought to preſcribe to have it to the land, 4 Rep. 7. a. b. in 


S. C. per Cur. | 


Br. Com- [3- It cannot be appendant t land which is approved within time 


mon, pl. 16. of memory out of the waſte of the lord. 5 AM. 2.] 


cites S. C. 
Br. Aſſiſe, pl. 117. (116.) cites S. C. F. N. B. 180. (B) in the marg. of the new 


edition, 479. cites S. C. and 10 E. 2. accordingly, and there the land to which it may be appendant 
is called aid { hide] and gain. 4 Rep. 37. b. S. C. cited per Cur. | 


(a. Common of 7u;bary cauuat be appendant # land. 5 Af. . 
Ad. [admitted.] : 1 

5. The lord may have in the land of his tenant common append- 
ant o his own demeſues; per Green. F. N. B. 180. (D) in the 
new notes there (d) cites 18 E. 3. Admeaſurement, 7. | 

6. A man may preſcribe to have common appendant to hs 
manor ; for all the demeſnes ſhall be intended arable, or at leaſt, in 
conſtruction of law (reddendo ſingula ſingulis), ſhall be appendant 
to ſuch demeſnes as are ancient arable land, and not to land newly 
gained and improved out of the waſtes and moors, parcel of the 
manor z per Cur. 4 Rep. 37. b. Mich. 26 & 27 Eliz. B. R. in 
Tirringham's caſe. | | 

7. Common may be appendant to a carve of land, and yet 2 
carve of land may contain meadow, paſture, and wood, as is held 
6 E. 3. 42. but it ſhall be applied to that which agrees with the 
nature and quality of a common appendant, and no incongruity 
appears; per Cur. 4 Rep. 37. b. Mich. 26 & 27 Eliz, B. R. in 
Tirringham's caſe. | 7 

8. A man preſcribed for common for all commonable beaſts as 
to his houſe appertaining, and in arreſt after verdict the court ſaid, 
that upon demurrer it might perhaps have been ill z but after ver- 

13 ns | » 


Tommon, 


dict, though it be neither appendant nor appurtenant, Sc. in flrineſs 
of law, yet it is good enough, and they ought to intend it appur— 
tenant, and judgment for the plaintiff” 2 Sid. 87. Trin. 1658. 
Stoneby v. Muſſenden. 

9. A preſcription for common for all cattle, levant and couch- 
ant, as appendant f his cottage, was held a good preſcription, by 
Holt Che . and the court; and by Powell J. a cottage contains a 
curtilage, and fo there may be a levancy and couchancy upon a 
cottage, and it has been ſo ſettled, and there is no difference be- 
tween a meſſuage and a cottage as to this matter; the ftatute de 
extentis manerii ſays, that a cottage contains a curtilage, and that 
they will ſuppoſe that a cottage has at leaſt a court to it. 2 Ld. 
Raym. Rep. 1015. Hill. 2 Ann. Emerton v. Selby. 


who held the foddering of the cattle in the yard evidence of lewancy and ceuchancy. 
Anon. S. C. and the court held, that a cottage implies a court. and backfidee 


| (F) [Appendant. ] For what Cattle. 


[1. FE ought to be for /uch cattle as ohugh bis land, {7s which it 


is appendant, as it ſeems,) and compeſter it, ſcilicet, horſes 
and oxen to plough the land, and cows and ſheep to compeſter it. 
* 37 10 E. 4. 10. b.] 


that it ſhall be only for ſuch beaſts as compeſter the ſame land, &c. 
S. P. per Cur. and fame caſes cited 4 Rep. 37. a. in Tyrringhami's caſe. 


(2. But he ſhall net uſe it with goats, geeſe, or ſuch like, for 
theſe are not neceſſary to do ut ſupra. 37 MH. 6. 34. 


for thele are not neceſlary to plough his land, or to feed it. 


C3. And therefore a preſcription 19 have common appendant for all 
manner of cattle is not good, becauſe it comprehends goats, geeſe, 
and ſuch like; but this is common appurtenant. + 37 H. 6. 34. 
b. per Curiam. Contra 4 4 H. 6. 6. b.] 


all manner of beaſts, he may put in hogs, goats, and the like. 
ſeems to be the caſe intended here, and that it ſhould be 14 H. 6. 6. as it is there, 


* 


4. In aſſiſe, the plaint was of common with all manner of beaſts ; 
Fiſher ſaid, that goats and geeſe are not beaſts of common; judg- 
ment of plaint; & non allocatur; the reaſon ſeems to be, becauſe 
it ſhall be intended beaſts which are commonable. 
pl. 42. cites 25 Aſſ. 8. 

5. A man cannot have common for beaſts in which he has not 
a general or ſpecial property. 2 Show. 329. pl. 337. Mich. 
35 Car. 2. Manncton v. Trevillian. 


Vo. IV. 


Br. Common, 


582 


1 Salk. 169. 
pl. 2. S. Ce, 
held accord. 
ingly; and 
Holt Ch. J. 
ſaid he re- 
membered 
the triai of 
an ifTue whe- 
ther levant 
and Hu- 
chant before 
Hale Ch. J. 


6 Mod. 114 


® Br. Com- 
mon, pl. 13. 
cites S. C. 
— Ibid. 
pl. 1. c tes 
26 Hf. 8. 4. 


Co. Litt. 122. à. . 5. — 


Br. Com- 
mon, pl. 13. 
cites 5. C. 


Fin. Law, Svo. 56. S. P. 


+ Br. Com- 
mon, pl. I Jo 
cites S. C. 
that where 2 
man cla ms 
common for 


t See (M) pl. 2. which 


Common, 


(G) Common. {Common Appendant. ] For h:w 
| many Cattle. 


Br. Com- [I. IE common is admeaſurable, arcs rding to the quality and 
2 pl. 20 7 4 
ches 8. C. 4 quantity -þ the freehold te which he claims t to have this com- 


85 P. „to mon ap pend: nt. 37 H. 6, 34-] 

e quantity. | 

1 Scilicet, Hr all thoſe which are /evant nt upon tlie 
1 lll. 4. 10. b. * 15 32. b. 2.7 


® Br. Common, pl. 3. cites S. C. 


See I) pl. a. . He that cim common ły force of a preſcription, at an in- 


S. ho t or 
e ha 13 of A tou „ſhal III ilavVe no other C. ittle to common tl ere but 
d Herne What are levan 17 oe coucha % within the ſame town. 15 E. 4 32. 


between this b. Curia.) 


and commun 
apperdart ; ; for he who has common appengant to an acre of and, ſhall not ufe the common with other 


beaſts but thoſe which are levant and couchant upon the faid acre; per Pigot, with which agreed the 
1 n of the court. Br. Common, pl. 8. cites 15 E. 4. 32. 


145 Common 2925 may, by nage, be limited to any cer tain 


Brownl. 17. '5. 8 mary ls a4 55 3 "to dich the common is appur- 
71 , 
Hill. 14 Jac. tenant, may maintain in the winzer, 10 many ſhall be faid levant and 


Coles v. 
Flaxman, Couchant; it was reported by Serj. Attee to have been ſo ſaid by 


ſeems to be Coke Ch. J. at Norfolk aſſiſes, and to this Warburton and Hutton 
E agreed. Noy, 30. in cate of Cole v. Foxman. 


S. P. does 
not appear. Sheep levant and couchant, is intended as many as the land will maintain. Vent. 
Preſcription for all bcaſts levant and couchant upon a houſe, ſhall 


54. Hill. 21 & 22 Car. 2. 
be intended thoſe beaſts which are nouriſhed and fed upen the land, and may there lie in ſummer and 


winter. Agr Sec 4. 
curtelage. 2 Brownl. 101. Mich. g Jac. C. B. in caſe of Patrick v. Lowre, 


M. S. Rep. 6. In replevin the plaintiff declares fo taking 64 ſheep in a 


1 14 place called Somer-lces in the pariſh of D. in Somerſctſhire. 'The 


C. E. Ben- defendants avow the taking, for that the place where, &c. contains 


3 Reeve 100 acres of land; that at and before the taking Rich. Bowes was 
: ſcifed in fee, &c. and that the cattle were damage-feafant, and 
that they diſtrained them as Lis bailiffs. The plaintiff in bar to 

this avowry pleads, that long before and at the time when, &c. 

one Philip Biggs was ſciſcd in fee of a certain acre of land called 

Old Halter, fituate in D. and that he, and all thoſe whoſe ęſtute 

he hath, have uſed ts have a right of commen for all manner of ſheep, 

Sc. as apperdant to the ſaid acre; and that the ſaid Biggs being fo 

ſeiſed on the. . . day of.. . . 5 W. 3. made a demile to J. S. 


for 99 ycars, if 3 lives ſo long lived ; and that afterwards in 


1704, J. S. made an under-leaſe to the plaintiff's father Robert 
Bennet for the reſidue of the term, who entered and was poſ- 
ſeſſed, and afterwards died, leaving the plaintiff his exccutor, who 


thereupon, as Fn entered, and then avers that the lives are 
ſdill 


But ſome thought that beaſts cannot be levant a: od eouchant,upon a houle without a 


2 . — On COS 5 5 25 # 


. 


mow ve 


* 
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2 

: 
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Common. 


ſtill in being; and the ſaid plaintiſf being ſo poſſoſſed upon the 
28th of Sept. 1737, (being the day of the ſuppoſed taking, ) did 
put his cattle in the ſaid place to depaſture, and enjoy the common 
as appendant to the faid acre ; and that while they were fo de- 
paſturing the defendants ſeiſed them, and this he is ready to verify. 
The defendants reply, proteſiing as 79. the common, * and ſay that before 
and at the time of the taking, the ſaid ſheep nor any of them were not 
levant or couchant on the land, To this the plaintiif demurs ; and 
the defendants join in demurrer. Per Cur. the ſingle queſtion 
upon this demurrer is, evhether levancy and couchancy is incident to 
common appendant as avell as e common appurtenant? If it be 
incident, then the plaintiff having by his plea in bar ſet forth that 
they were levant and couchant, the defendants' replication has put 
a material matter in iſſue, and the demurrer mult be over-ruled. 
Whether the plaintiff was bound to have pleaded levancy and 
couchancy is another queſtion, and might be very doubtful ; but 
that is not now neceſſary to be determined, ſuppoſing the defend- 
ants' replication material, as we think it is. So likewiſe as to ſome 
other objections which have been made to the defendants' plea, I 
ſhall pats them over as of no great weight. And as to the point 
in queſtion, I think it could never have been made a doubt at the 
bar, and the nature and original of common appendant been 
rightly underſtood. It was ſaid that common appendant took its riſe 
from hence, that tenants of manors being by their tenure obliged 
to plough and till the lord's land, therefore they had the liberty of 
putting their cattle to be maintained in the lord's waſte, as they 
were to be employed in his ſervice. But I think that this opinion 
is a miſtake, and not warranted either by law or reaſon, and that 
were it to prevail, it would be attended with the utmoſt abſurdity 
and inconvenience. I admit that common appendant is incident 
only to arable land; ſo is Co. Litt. 122. b. and fo are all the books 
as to this point, though in other matters of common appendant 
they differ widely, Therefore as it is incident, it cannot be 
ſevered from the land, and then the conſequence of that will be, 
that if land be divided into never ſo many parts or parcels, the 
tenant of each diſtinct parc2l has a right to ſuch common as ap- 
pendant to the land, in the ſame extent and degree as the tenant 
of the whole land had before the tenancy was divided; and ſo 
every tenant of the manor muſt keep the ſame number of horſes 
or oxen to plow and cultivate the lord's land, and on that account 
to feed them on the waſte, whether he bes tenant of 100 acres 
or only of a ſingle acre, which ſhews the abſurdity of ſuch an 
opinion, and has fell out to be the very caſe at preſent. There 
is another anſwer to be given againſt that opinion; and that is, 
that a man may have common appendant for cows and ſheep ag 
well as horſes and oxen, as appears by 1 Roll. Abr. 397. and 
ſeveral other books, and was admitted by the plaintiff's counſel 
very rightly ; becauſe elſe, this being a replevin for ſheep, they 
would have made an end of their own caſe, But if, there may be 
common appendant for ſheep, then ſuch common can never be 


enjoyed upon account of keeping them to plow the lord's land, 
„ | becauſe 


—_— | Common, 


becauſe they are not capable of been uſed in that manner But I 
take this to be the true reaſon, that every tenant had a right to 
this common for his own benefit, and that as he had no place for 
keeping his cattle after they had done ploughing his land, he 
might turn ſuch cattle as were employed by him that way, upon 
the waſte of the lord, till the hay or corn was cut and the ground 
cleared; and this appears to be the caſe in Co Litt. 122. be- 
fore cited, and ſeems to be a clear and intelligible account of 
the matter. For if this account be true, that it was a right of 
commen for ſuch cattle as were employed in ploughing the 
tenant's land, then it can extend to ſuch only as are levant 
and couchant on it. And there will be no abſurdity as in the 
former caſe; for then if the land be divided into parcels, the 
common will be divided into parcels likewiſe; and a tenant of 
one acre of land will never be able to claim common for 64 ſheep, - 
as in the preſent caſe, becauſe the original tenant (perhaps) of 1000 
acres had a right to it. 'The conſequence of this will likewiſe be, 
L 585 ] that a tenant ſhall not be at liberty to borrow a ſtranger's cattle 
and put them on the common, at leaſt unleſs borrowed for a con- 
ſiderable time, ſo as to be employed, and be levant and couchant 
on the tenant's own land at other times. Having thus explained 
the nature and origin of common appendant, it becomes a very 
plain caſe for the defendants ; but I will juſt add a caſe or two in 
confirmation of our opinion, though I think the caſe does not 
need it; and that is 4 Co. 38. b. and 1 Roll. Abr. 398. with 

| ſeveral year-books there cited, all to prove that common appen- 
dant is only for cattle levant and couchant on the land, for the 
reaſons J have before mentioned. Therefore we are all of opinion 
that there mult be judgment for the defendants. 


(H) By the Cattle of whom it may be uſed. 


® He that 1, * the commoner cant uſe the common but with 
— bis oꝛon proper cattle. * 11 H. 6. 22. b. +22 Af. 84.] 
cannot uſe it [C 2. F the commoner hath not any cattle to manure the land, he 


but with his nay b;rrow other cattle to manure it, and may uſe the common 


bein e with them; for by the loan they are in a manner made his own 
, 


beafts that Cattle. f 45 E. 3. 26. 11 H. 6. 22. b. 11. b. J 14 H. 6. 6. b. 
ctompeſter . . * . . | 
CR 22 Af, 84. QuzreqH.4. 4. b.] 
which the common is appendant ; but he who has common for 20 beaſts by grant, or for beaſts ſaze 
number, may uſe it with the beaſts of another; but contra where he has a grant of common pro 20 
averiis ſais, or common ſans nomber pro averiis ſuis ; per Paſton, quod non negatur. Br. Common, 
pl. 48. (47) cites 11 H. 6. 22 Fitzh. Common, pl. 3. cites S. C. | | 
| Br. Common, pl. 41. (40) cites S. C. Fitzh. Aſſiſe, pl. 228, cites S. C. 

Br. Common, pl. 5. cite: S. C. Br. Seiſin, pl. 5. cites S. C. 
Br. Common, pl. 14. cites S. C. Fitzh. Treſpaſs, pl. 33. cites S. C. 

A man cannot uſe his common appendant with the cattle of ſtrangers, unleſs he brings them to foil 
his land ; but he cannot agiſt other cattle there for money, which do not manure his land. F. N. B. 
180. (B) cites 6 H. 7. 4. 45 E. 3- 25-———lIbid, in the new notes there (a) cites rheſe diverſities as 
_ agreed 11 H. 6. 22. in Strode's caſe, and 14 H. 6. 6, and refers to Raym, 374, Rumlcy v. Rawſon. 


[3. He 


Common. 585 


[3. He cannot agiſt the cattle of a ſtranger. 11 H. 6. 22. b. * Br. Com- 
11. AE 64] | | mon, pl. 48. 


. | (47) cites 
8. C. Fitzh. Common, pl. 3. cites S. C + Br. Common, 41. (40) cites S. C. 
Fitzh. Aſſiſe, pl. 228. cites S. C. 


| F. N. B. 180. (B) S. P. accordingly. 
Vent. 18. Paſch. 21 Car. 2. B. R. Rumſey v. Rawſon, S. P. held accordingly; but after verdict 
in replevin found for the plaintiff, that the beaſts were levant and couchant, the court ſhall intend they 
were beaſts which were procured to compeſter the land, and the right of the caſe is tried, and ſo aided 
by the ſtatute of Oxtord. Raym. 171. S. C. 2 Keb. 404. pl. 72. S. C. The court 


agreed that a man cannot put in the beaſts of a ſtranger, but only to compeſter his land. 


[A. If he ralec the cattle of a firanger to fold, and folds them ac- 
cordingly, being levant and couchant upon the land, he may uſe 
the common with theſe cattle; for he has a ſpecial property in them 
for the time. Mich. 10 Car. B. R. between Jasox AND HELL= 
YARD, per Curiam, upon evidence at the bar.] | 


1 + 
6 


Number. 
how uſed. 


F a man as an 7:havitant of a town claims common fer all 
manner of cattle in a place, and claims the common by 


(I) Common fans 


(1-] 


[Zo it may be, and [ 5861 


Br. Com- 


mon, pl. 8, 
cites 15 E. 4. 


reaſon that he is an inhabitant there, he ſhalt have no other 32. S. P. by 

beaſts to common there but thoſe that are levant. J Figot,— 
; =Y cc pl. 4. 

2. A man may preſcribe to have common for all manner of Br. Com: 

cattle, by reaſon of his perſon. 15 E. 4. 33. | r e 


- 


[3. If a man claims common by preſcription for all manner of 
commonable cattle % the land of another, as belonging to a tenement, 
this is a void preſcription, becauſe he does not ſay that it is for 
cattle Jevant and cauchant upon the land to which he claims it to 
be appurtenant ; for a man cannot have common ſans number appur- 
' tenant to land; and when he claims the common for all cattle 
commonable, and does not ſay for cattle levant and couchant 
upon the tenement, this ſhall be intended common ſans number 
according to the words; for there is not any thing to limit it, 
when he does not ſay for cattle levant and couchant. Paſch. 
16 Car. B. R. between CoBHaM AND WHITE, adjudged in a 
writ of error upon a judgment in Windfor-court, and the judg- 
ment there given reverſed for this cauſe, the Lord Brampſton only 
being in court. Intratur M. 14 Car. Rot. 403, 404. 


32. but that is as to an inhabitant's claiming common. 


Mar. 83. pt. 
137. Paiche 
17 Car. 
B.R. cites it 
as adjudged 
in Say's caſe 
of the coun. 
ty of Lin- 
coln, that 
ſuch pre- 
ſcription was 
not good, but 
ſaying levant 
and couche 
ant would 
make it a 
good pre- 
ſcription.— 
Lev. 196. 
Mich. 18 


Car. 2. B. R. Cheadle v. Miller, S. P. and adjudged ill without ſpecial demurrer; but agreed that it 
was cured by verdict, and cited it as adjudged 14 Car. 1. in the caſe of Ld. Say v. Young, though it 
was doubted in caſe of * Stone v. Muſſelton. Sid. 313. Cheedley v. Mellor, S. C. adjudged, 


and cites the cate of Say v. Young. | 
„2 Sid. 87, Trin. 1658. B. R. Stoneſby v. Muſſenden, S. C. S. C. cited Mod. 7. as 


the caſe of Maſſelden v. Stoneby, where Maſſelden preſcribed for common ſans number, without lay- 
ing levant and couchant, and that being after a verdict, was held good ; but if it had been given upon 
a demurrer, it would have been otherwiſe ; cited by Twiſden, and Liveley ſaid that he was agent for him 
in the caſe.— 8. P. cited as cured by verdict, 3 Mod. 162. Mod. 75. pl. 31. Twiſden 1. 


cited Stoneby V. Muckleby, 8. C. & S. P. ä 
715 3 C4. If 


586 4 Common, 


Br. Com. [a. If a man clainis common for all manner of cattle i in a place 
m n, pl. 8. 28 an * inhabitant within a tow n, and claims the common there, 
—forhe by reaſon that he is an mhabitant there, he ſhall have no other 
Wo has beaits to common there but thoſe which are leyant and couchant 
ommton e in the fame town; for there is 2 4 woerfity between this and com- 


ndaat t 
Ear ace of mon ay endart. ts E. 4. , b.] 
laid, hall 
rot uſe this common but with bios which are levant 7nd conchant upon the ſame acre. And fo where 
iQ abitants in 2 place have comn on, the houte in which the inhabltant "babies s the cauſe of his com- 
mon, and therefore the beaſts levent and couchant these mal. be put into the common, and no atiiers; per 
Pigot, and to was the opinion of the court. Dr. P:cicripiion, pl. 28. Cites 5. C. — 8. C. ciced 
Arg. Cro. E. 363. in pl. 25. — Inhabitants. of a town may well preſcribe. 3 Le. 202. pl. 254+ 
Arg. Cites 18 E. 4. 3. 4 Le. 235. pl. 369. Arg. S. P. and cites S. C. Ld. Raym. Rep. 4306. 
rg. Ges S. C. See Oro. E. 362, 363. pl. 25. Mich. 36 & 37 Eliz. C. B. Fowler v. Date. 


*> z 5 — . 4 
See tit, Inhabitants (B). See tic. Preicription. 


. LF. If a man grants common ſans number, the grantee cannot 
Fol. 309. put in 5 many cattle, but fo that the grantor may have. ſufficient 
For by the men in the ſame land. 12 H, 8. 2. per Newport.) 


tne {oil is not granted. Br. Common, pl. 49. (48) cites S. C. per Brooke J. quod non negatur. 


[ 587 ] 6. Common ſans number cant be appendant to any thing 555 
lands, and it is called common ſans number, becauſe it 15 only for 
beaſts levant and couchant, and it is uncertain how many thoſe are, 
there being in ſome years more than in others; but it ig a com- 
mon 1 in its nature; for id certum eſt, quod certum reddi 
poteſt; per Cur. Hard. 117, 118. pl. 3. Trin. 165 8. in Scacc, 
Chichley? s caſe. 

7. In caſe of common ſans nombre, if hers be a /# charge, it 
muſt be remeaied 6; a writ of admeaſurement ; agreed per Cur. 


2 Ld. Raym. Rep. 1187. 'Trin. . in caſe of Follet v. 
Troake, 


LIT Common by Reaſon of Vicinage. [And 
Pleadings.] 


Ig K (JF there be a common by reaſon of vicinage betzveen tua 
1 5 05 J Manors time out of mind, &c. yet one may incigſe againſt 


35 Eli 3. 
„R. in Tirringham's caſe. And ibid. 38. b. the reporter cite: S. p. as lately adjudged in 
B. R. in the caſe of Smith v. How accordingly, though it was objected, that having been uſed by 
reſcript:on time out of m nd, it would be hard to break what had been of ſuch long continuance ; and 
i: might be that he wiite of the one was larger or of greater value than the waſte of the other, and it 
might be that thoſe o at rſt had the leaft, gave a recompence to have common in the greater, and 
therefore it wou.d be unreaſonable now to incloſe : ; but it was anſwered and reloived, that the preſcrip- 
tion imports the reciprocal cauſe in itſeif, viz. for cauſe of vicinage, and no other cauſe can be imag in- 
ed; and it is rather an excuſe of treſpais, when the beaſts of the tenants of one manor ſtray into the 
watte of the other, than any certain inheritance. -——- They may incloſe the one againſt the other; per 
hs 13 Mod. 73. pl. 3- Paich. 5 Ann. in cafe ot Bromield v. Kirber, 


[2. If there be common pur cauſe de vicinage between two 
manors, and the „rd F one manor incleſes, yet it hall not bind a 
pepyholder of the ſame manor, but that he may have common pr 

13 cauis 


Common, | 587 


cauſe de vicinage as he had before, Mich. 13 Jac. Banco per 
Hubert.) 

3. [But] If there be common pur cauſe de vicinage between 
two manors, and the lord of one manor incloſes any part of his 
common, the common pur cauſe de wicinage is gone. M. 13 Jac. 
Banco per Hubert.) 

[J. Where there is Fr mmon pur cauſe de vicinage between S. P. by 
two, yet oe cannot put his cattle int; the land of the ther, but they * a" 
ought to eſcape tinther of themſelves by reaſon of the vicinity; F. in Tir. 


for this 1s but an ON fe of tt. e {rc/pafs. Co Lit, 122. ringham's 


udged accordingly in B. R. in caſe of Smith v. How & 


ibid. the reporter cites S. P. then lately adjudg 
Redman. — S. Þ, by Powell J. 11 Nod. 72, 73. pl. 3. Vaich. 5 Ann. B. K. in calc of Brom- 


field v. Kitbere 


C5. Every common pur cauſe de vicmage j 2 common appen= Br. Com- 
mene! Ec. 


dant. 7 E. 4. 26. per Lit. Br. Commoner, 29. p 20 


Ci! es 5. C. and ſavs quod nemo ded; ixit neque ailirmavit. —— Wray Ch. J. ſaid that common for C ye 
ot vici inage is not common ap E e nd 1 , but i in as much as it cu; ght to be by preſcription dS Com. non _ 


der d ant ought, it 15 in this ielp ect ICiCt nbicd 9 Common app -ndankte + Rep. 38. 4. in 67 iIrin ham 's 


caſe. 


[6. A man need net prefer we in a common pus cauſe de vicinage, Preſcription 


but it is ſufficient to ſay that he and all thife whoſe ale, &c. Have ee ra 
"CUPIEVS ( 
rujed to intercemmon Cauia vicinagii, becauſe this is common ap- B  babue- 


pendant. * Old Books of pa Treſpaſs in Common, 11. * & ba- 


gere con /i - 


(but quzre this) and fee 13 U. 7. 13. b. a preſcription for com- 55 

non pur cauſe de vicinage.}] | ee Pen 
5 | a down in 

time out of mind, The court held the pleading ill, becauſe the 

n by vicinage, but it is otherwiſe evbere one claims common ap- 

e , make tbe plea double. Lat. 161. Trin. 


C. ratione vicinagil, ue νf all ging 
pre (Cription is the ground tor the Cunm 


per ant, for in ſuch caſe rhe alleg 55 a prejer: 
2 Car. Jenkyn's cale. 8 ; Jepkin, v. Vivian, S. C. & S. P. agreed. — See D. 47+ b. 
pl. 13. Trin. 32 H. 8. Anon. 
| * [588] 
7. Aſſiſe of cammon in A. | appendant to his frank-tenement in B. 


The defendant ſaid that 4 SB. di not intercommon, judgment if 
for common . Ke. and a good plea, by which the 
plaint itt preicri hed in common there, and the other e e contra, and 
to ſee that iſſue may well be taken upon preſcription in atlife. 
Br. Common, pl. 43- cites 30 Ail. 42. 

8. Note, that it is no prefeription in treſpaſs of tram; npling his Br. Com- 
graſs in D. that H. is Herd of the will of S. which 1s 8 70 3 
D. and that 11, and all the lande of the vill of S. have had common 6, 10. 43. 
by reaſon of vicinage in the will of D. for their frank-tenements for 
term of li 85 of years, and at vill, and that the defendant held 12 
acres in S. of "he ſaid H. for term of life, by which he put his beaſts 
in D. to at the common as lawtully he might, judgment ſi actio 
and no preſcription ; for by this word rd thall* be Wnded Him, 
of whom the will is held, and not he who is ſeiſed of the will ; for if 
there be 20 meſnes every one of them is lord of the vill, and yet 
none ſhall have common but he who is ſeiſed in poſſeſſion 


of the vill, by which he /aid that H. is ſei ed of the will of S. 


and that he and all theſe wwhe/ſe f he has in 8. & c. have had 
Yy 4 common 


Common, 


cemmon for cauſe of vicinage time aut of mind for him and his frank- 
renanta of the 1214 manor for term of life, of years, or at will in 
the vill of C. and pleadcd all as above, &c. Br. Preſcription, 
pl. 27. cites 22 H. 6. 51. ; | 
so are the g. None ſball claim common by vicinage but the lord ho has 
= ut (waa the poſſeſſion of the town. 23 II. 6. But yet it ſeems that one 
eopy/nz af er Neighbour may claim common by vicinage in the land of another 
one an tber, neighbour, although he be lord of the town, &c. F. N. B. 
180.0). | | | 
French edi- 5 8 
tion is, viz. rbough neitber of them be lord of the vill, &c. 


S. P. by 10. Of common by reaſon of vicinage, the one cannot pit his 
_ _ beaſts into the land of the other; for there thoſe of the other 
ply vill may diſtrain them damage-feaſant, or ſhall have action of 
Mich: 14 & treſpaſs, but they ſhall put them in their own fields, and if they 
cd he ray into the fields of the other vill, they ought to ſutter them, 
Br. Common, pl. 5 5. cites 13 H. 7. 13. | 

It. And the inhavitants of the one will ſhould nat put in mor 
beafts, but having regard to the frank-tenements of the inha- 
bitants of the other vill. Ibid. 

12. A great field lics between 2 adj;ining wills, and one that has 
land in the 17 will has common there with the tenants of the other 
will. The queſtion was, if he be to make «+titic to this common, 
whether he {hail make it as to common appendant, or by reafon 
of vicinage? Per Cur. this is common by reaſon of vicinage. 
D. 47. b. pl. 13. Trin. 32 H. 8. Anon. 

13. If there are 3 wills, 1. S. and V. and S. lies in the middle 
between D. and V. the vills of D. and V. cannot intercommon 
by reaſon of vicinage, becauſe they are not vicini adjacentes 
per Shelly. But Bauldwin e contra, and took a difference where 
one vill has common in another vill in one ſeaſon of the year, and the 
other has common in the other vill in another ſeaſon of the year, or every 

L 589 ] 2d year; this is not common by reaſon of vicinage, inaſmuch as 
they do not intercommon at one and the ſame time, but at ſeveral 
times. D. 47. b. 48. a. pl. 14. Trin. 32 H. 8. Anon. 

14. If the commons of the vill of A. and B. are adjacent, and 
that the one ought to have common with the other for cauſe of 
vicinage, and the vl of A. has 50 acres, and the will of B. has 
100 acres of common, the inhabitants of A. cannot put more beaſts into 
their common than their 50 acres will depaſture, without having any 
reſpect to the common of B. nec e converſo; the original cauſe of 
this common being not for profit, but for preventing of ſuits for 
mutual eſcapes; and therefore if the vill of A. puts in 50 beaſts, 
and the vill of B. 100, here is no prejudice to either, if the beaſts 
of the one eſcape into the common of the. other. Reſolved. - 
7 Rep. 5. b. Hill. 27 Eliz. in Scacc. Sir Miles Corbet's caſe. 

15. Common for cauſe of vicinage muſt be next adjoining, but it 
may be in ſeveral manors; per Holt Ch. J. 11 Mod. 72. pl. 3. 
Paſch. 5 Ann. B. R. Bromfield v. Kirber. | 

16. If a man ges into the common of vicinage to drive his cat- 
the of into his oaun common, (for he ought not to keep them in the 
common of yicinage,) he may juſtify this treſpaſs; but if they go 
| 11 iuto 


Common, 


into a third common, ſuch excuſe, perhaps, will not hold; per 
Holt Ch. J. 11 Mod. 72. pl. 3. Paſch. 5 Ann. B. R. Brom- 


field v. Kirber. | 
17. In pleading this kind of common it ought to be pleaded 


mutual ; per Holt Ch. J. II Mod. 73. pl. 3. Patch. 5 Ann. B. R. 
in caſe of Bromfield v. Kirber. 


(L) Common Appurtenant. What ts. 


LI. ] F a man hath time ont of mind had common of eſtovers in a 
| certain place, to be burnt in ſuch a houſe, and to mend the old 
beuſes and old hedges, this is not common appendant but appurte- 


nant. 11 H., 6. 11. b.)] 
2. If a man and his anceſtors, and all thoſe whoſe eſtate he 


hath in a houſe, have had comman for babs beaſts in a certain place, 
this is not appendant, but appurtenant. 11 H. 6. 12.] 

 [3- If a man bargains and fells Black-acre to B. and after, before 
the deed is iurolled, by another deed grants a common to the ſaid B. 
for all his cattle which ſhould manure and feed in the ſaid Black-acre, 
which he hath bargained and ſold to the ſaid B. or the which he hath 
mentioned to be bargained and ſold, and after the deed is iurolled, this 
is a good common appurtenant to the ſaid Black-acre, although 
the grantee had nothing in the ſaid land, at the time of the grant, and 
though it be admitted that it ſhall not relate to ſettle the eſtate 
in him ab initio, inaſmuch as this has reference to the bargain 
ond ſale, and to the eſtate which he had by force thereof. Mich, 

15 Jac. B. R. between GAWEN AND STACY, agreed per Curiam.] 
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Roll. Rep; 
424, 425+ 
pl. 16. S. C. 
argued, ſed 
adjornatur. 
Godb. 2 70. 
pl. 377. 
Ludlow v. 
Stacy, S. C- 
adjudged a 
good grant of 
the com- 
mon ; and 
that the in- 
rolment ſhall 


have relation as to that, though for collateral things it ſhall not have relation. 


4. So if a man grants a common to another for all his cattle, 
which ſhould be levant and couchant, upon the land which he ſhould 
purchaſe (*) within a month after, and after he purchaſes certain 
land, this is a good common appurtenant to this land, though he 
had nothing in this land at the time of the grant, inaſmuch as 
the grant had reference to this which he ſhould purchaſe; for it 
is not neceſſary that he ihould have the land at the time of the 
grant. Mich. 15 Jac. B. R. between GawEN AND STACY, 
agreed per Curiam.] 

[5. So if a man bargains and ſells Black-acre to B. and after, 
before the deed is inrolled, by another deed, grants a common 
to the ſaid B. for all the cattle which fhould manure and feed in the 
ſaid Black-acre, and after the deed is inrolled, this ſhall be a good 
common appurtenant to the ſaid Black-acre, though the grant has 


* Fol. 400. 


— 
[ 590 I 


no reference to the ſaid bargain and ſale, inaſmuch as the grantee had 


a poſſibility and inception of an eſtate, and an uſe in the ſaid acre at 
the time of the grant, and it ſeems that this ſhall relate for the 
poſſeſſion ſufficiently to ſupport this grant, for he need not have ſo 
full an intereſt in this land to annex the common to it. Mich. 
15 Jac. B. R. between GAWEN AND STACY, adjudged per totam 
Curiam, upon a ſpecial verdict, and the court ſaid it thould be 


[6. If 


{o without any help of relation. } 


Common. 


6. If a man grants ts B. common for all his cattle which manure 
Blackaere, where he has nothing in Blackacre, and after he purchaſes 
it, this ſhall be a good common appurtenant'to this acre, though 
he had nothing in it at the time, nor the grant hath reference to 
any purchaſe after, for this ſhall be a gozd grant upon a contingent, 
ſcilicet, if he purchaſes the land; fo that this is as much as if he 
had faid, that he ſhould have the common quandocunque he fhall 
have the land. Nlich. 15 Jac. B. R. between Gawtx axp 
STACY, per Curiam, and the principal cate was adjudged upon 
this reaſon, (But re, inaſmuch as the grant had no reference 
to a future purcialc.)] 
Cro.C432. [7. In 2 H. 4. A. was ſeiſed in fee of a waſte called Witltenhall- 
3 3 Fleath in C. and the pricr of Stone was ſeiſed in fee of certain meſ- 
e ſuager, lands, meadzwv, ard paſdure in S. and they being fo ſciſed, 
and thiwgh A. bj deed dated 2 H. 4. grants to the ſaid priar and convent common 
een of paflure, pro ſe & omnibus tenentibus ſuis in 8. prædict (ſcilicet, 
ae pac Stallington in comitatu Staffordiæ) cum omnimodis animalibus ſuis 
conveyed by ommni terpore anni in NM ittenball-Hleatb pred” habend” to them and their 
the grantee fucceſſrs, and tenants in fee, this is a common appurtenant ta the 
of the crown ». . 25 ü : 5 2 i , 
t the de. ſaid land which the prior had in S. aforeſaid, for this cannot be a 
fendant, and commen ſans number, and therefore ought to be interpreted a common 
wr en A v3 appurtenant to the ſaid land by a reaſonable conſtruction, inaſmuch 
is common As It is granted for him and his ſucceſſors and tenants there, 
appurtenant Which refers to the land. Mich. 13 Car. B. R. between SacuE- 
fer be bent VEREL AND PORTER, per totam Curiam, adjudged without diſfi- 
tevant and Culty upon a ſpecial verdict. Intratur, Trin. 11 Car. Rot. 324. 
couchant though it was objected by myſelf, that it is not found that by uſage 
vpn tie it had been ſo interpreted after the grant. ] 


ſaid tene- | 
ments, ard may well paſs with them by the words cum pertinentiis; and though it be common cre- 


ated within time of memory, yet it is common appurtenant, and may be apportioned. Jo. 396. 
Pl. 5. S. C. adjudged. . 


Fitzh. Al. [S. If a man grants to another quandam aſſartam cum communia 
_— ” by turbariæ quantum pertinet ad duas bovatas terre cum pertinentits 
in D. this is a common in griſt, being a grant de novo, not by 
preſcription, and not appurtenant to the ſaid affart. 5 Aſſ. 9. 
adjudged.) | | | 
9. Common for all manner of beaſts is common appurtenant. 
Br. Common, pl. 13. cites 37 H. 6. 34. | 
[591] 10. Common appurtenant may be made at this day, and may be 
ſevered from the land to which it 1s appurtenant. Br, Common, 
pl. 1. cites 26 H. 8. 4. | 
11. If a man grants common appurtenant to ſuch a cloſe, it is 
good, and ſhall paſs by grant of the cloſe ; for common appurte- 
nant may be created at this day, 2 Sid. 87, Trin. 1658, B. R. 
in caſe of Pretty v. Butler. 5 


Common. | | 591 


(M) Common Appurtenant. How it may be. 7 
: {And for what Cattle. ] ts 


JI. 10 a man preſcribes to have common of eve re ts his freehold, A preſerip- 
ſcilicet, a houſe, he cannot preſcribe l fell the wood, for won 

. f . 15 tor 
this cannot be appurtenant. 11 H. 6. 11. b.] the building 

3 of new 

houſes, as well as to repair old houſes, was held good by all the court, præter Williams, who ſaid, 
that then the detendant might cut down ail the wood and deſtroy it; but, notwithſtanding, it was ad- 
judged tor the defendant. Cro. J. 25. pl. 1. Paich. 2 Jac. B. R. Arundel (Countels of) v. Steere. 


2. A man may preſcribe to have common appurtenant to a Br. com- 
manor for all manner of cattle. 14 H. 6. 6. b. It ſeems to be in- , UN 
tended of common appurtenant; but there this is called append- Fiizh. Tref. 


ant, which cannot bc. ] paſs, pl. 33. 
| cites S. C. 


A man preſcribed to have common appendant for all manner of beaſte, and it was held that it could not 
be common appendant, becaute that js oniy for thoſe cactle which m2nure his lands. F. N. B. 180. 
(B) in marg. of the new edit on [4] cites 9 E. 4+ 3. 37 H. 6. 34. and 14 H. 6. 6. but it is 
commen appurtenant, Old N. B. 26. 8 a | 


[Z. Sz a man may preſcribe to have common appurtenant 2 his Br. Com- 


ee hold for all manner of cattle. 25 Aſſ. 8. But this is there 5 
&+ 


called appendant, but it ſcems to be intended appurtenant. ] S. G. but 
a : . S, P. does 
not appear. 


[4. A man may preſcribe that he, and all thofe whoſe eſtate ro. C. 432. 


he hath in the manor of D. have uſed 79 have a f5ld-courſe, ſcilicet, Xa as * | 
's X0Jg 


common of paſture for ſheep, not exceeding 300, in a field, ( ſcilicet, $. 6, but 
Canefield, as the cafe was in Norſolk,)as appurtenant te the ſaid manor, S. P. does 
though he does not preſcribe to have them leyant and couchant 2% er 
upon the ſaid manor, there being a certain number limited. nl. 1. 8 C. 
Mich. 11 Car. B. R. between Dax axD SPoONER, in a writ of but S. P. 
error, agreed per Curiam. Intratur Mich. 6 Car. Rot. 183. Cm 4 
and Hill. 11 Car. adjudged accordingly.] | was ruled by 
| : Holt Ch. J. 


at Dorcheſter Lent- aſſiſes, 10 W. 3. at a trial at nifi prius, that if a man preſcribes for common for a cer- 
tain number of cattle as appurtenant, &c. It is not necetlary nor material to {pero that they were levant 
and ccuc hant, becauſe it is} no prejudice to the owner of the ſoil, for that the number is aſcertained, 


Ld. Raym. Rep. 726. Richards v. Squibb. 


[5. A man may preſcribe to have common appurtenant for Br. Com- 
mon, pl. 13. 


his cattle not commonable, as hogs, goats, and ſuch like. Co. cours 


Litt. 122. ] ; 84 1 p. 
: ce PI. IO. 
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[6. [85] a man may preſcribe to have common appurtenant to Br. 2 
mon, pl. 42. 


his freehold for all manner of cattle, at every ſeaſon in the year. 25 (art ths 
All. 8. adjudged. ] S. C. & S. p. 


as to all manner of cattle; but ſays nothing as to every ſeaſon of the year. 


7. A man may preſcribe to have common appurtenant for hogs my pl 5 
ſrvant and couchant upon ſuch laud, Mich. 5 Jac, B. per * I 


0 


592 Common, 


Ibid.in 8. A man may claim common ratione meſuagii; but it ſeems it 
— 1E ſhall be taken that he has land lying to his houſe, &c. which the 
(4190 cizes Cattle ought to ſoil, &c. quære. F. N. B. 180. (B). 
it 25 admit- x 
ted 22 H. 6. 42. 27 H. 6. 34. And in the new notes there (c) cites 22 H. 6. 44. and 11 E. 3. 
Common, 11. one claims common as appendant to his manor, and iſſue joined thereupon, where it 
is fad, that if one has common appendant to his carve of land, whereon he has a houſe, this thall not be 
ſaid appendant to his houſe, but to the land; and ſays, note there a ſpecial preſcription. It was 
ruled by Holt Ch. J. at Wincheſter L-nt-afliſes, 10 W. 3. that a man may preſcribe for common tor 
cattie levant and couchant up-n meſſuage; and he ſaid that he knew Hale Ch. J. to have been of the 
fame opinion at Norfolk affiſes. Ld. Raym. Rep, 725. Hockley v. Lamb. 2 Brownl. 101. 
Mich. 9 Jac. C. B. Patrick v. Lowre, S. P. and it ſhall be intended that there is a curte.age to it. 
 —— Brownl. 198. Trin. 9 Jac. Patry v. Welch, S. P. | | 

In treſpaſs the defendant preſcribed for common of paſture for all beaſts levant and couchant pou a 
age. Exception was taken becauſe of the word (meſſuage); but held good enough, and ſaid to 
have been frequently adjucged fo; for a meſſuage includes in it yards and curtelage, and the like. 
2 Show. 248, pl. 250. Mich. 34 Car. 2. B. R. Scambler v. Johnſon. 2. 8. e. 
The court held the preſcription good; for this is not common appendant, but appurtenant, and ſuch 
common is uſual in the county of Lincoln, and other counties, and that it is maintainable better for 


$eaits levant and couchant than otherwiſe. | 


A if at this 9. Common appurtenant to a manor may be for cattle with 
_—_— cut number, or lo a certain number, and may be appurtenant to a manor 
E by preſcription, or by grant made ſince time of memory, and that 


common of g : 
en, er as well for cattle certain as without number. F. N. B. 189, 


of tur bury ix 
Fee - Hirrgie to 181. (N). 


burn in bis manor, by that grant it is appurtenant to the manor, and if he make a feoffment of the 
manor, the common thall paſs to the feoffee F. N. B. 151. (N). | 

And / if he grant to a man and his heirs cammen as appurtenant ty his manor of F. to common in ſuch 
&@ mor, &c. now by that grant the grantee ſhall! have the common appurtenant to his manor, and if 
he make a feoffment in fee or for life of the manor, the feoffee or leſſce ſhall have the common. 


F. N. B. 181. (N). 


See pl. 5. 10. A man cannot claim common appurtenant for hogs or goate, 
4 Pl. 7. becauſe they are not commonable beaſts. D. 70. b. pl. 39. Trin. 


16 E. 6. Withers v. Iſham. | 
On. 4. 11. Houſes newly erected cannot have right of common where it 
Makefteld's js claimed by preſcription. 2 Le. 44. pl. 58. Trin. 30 Eliz. 


— 278 C. B. Coſtard v. Wingfield. 


cordingy. 
— God. 96. pl. 110. S. C. adjudged. And. 151. pl. 200. S. C. adjudged. .Goldſb, 
38. pl. 13. S. C. adjudged. Sav. 81. Wakefield v. Coſtard, S. C. — But if the houſe of 4 
frer holder, which hath uſed to have common for beaſts levant and couchant, falls down, and he erects 
a new houle in another place of the land, h- ſhall have common to the new- erected houſe as he had 
before; and took a difference betwixt the caſe of eſtovers, where a new chimney is erected, and this 
Cale, Arg 2 Le. 44. in pl. 58. Trin. 30 Eliz. C. B. Godb. 97. in pl. 110. 


1578. foys 12. Burgogers in a boœraugh may have common appurtenant 79 
i $2519 their burgages by preſcription Held upon demurrer. Sid. 462 
held after fo. © Sg P prion, PO 4 402. 


ve:zlamend- Pl. 4. Trin. 22 Car. 2. B. R. Miller v. Walker. 


ments in 
Calc of the corporation of Derby, between Miller v. Spateman.— See tit. Preſcription (Y) pl. 3. 


S. C. 


[ 593] 13. It was ruled by Holt Ch. J. at Wincheſter Lent-aſliſes, 
10 W. 3. that a man cannot pre/cribe for common appurtenant to a 
farm, becauſe it is uncertain of what a farm conſiſts, perhaps of 


10 acres, or of 109 acres z but the preſcription ought to be laid to 
| | 2 a meiſluage, 


2 meſſuage, and ſo many acres of land. Hut if there is an ancient 
farm, and the ſame lands always occupied with it, a man may have 
common of paſture to depaſture his cattle tilling that farm. Ld. 


Raym. Rep. 726. Hockley v. Lamb. 


(N) Common Appurtenant. The Uſer. How it 
ſhall be uſed. With what Cattle. 


[1. HE that hath common appurtenant cannot ag iſ the catile of S. P. nor 


| . can he ag iſt 

a ſtranger. 30 E. 3. 27.] g 5 
caitle if they are levant and couchant upon ſome other land than that to which he hath common appur- 
tenant. Skinn. 137, 138. pl. 8. Mich. 35 Car. 2. B. R. Molliton v. Trevillian. 


2. He that hath common appurtenant may Berrotu ſheep of ano- Br. Com- 


ther 2 compeſter his land, and with theſe he may uſe the common. dd pag 
14 H. 6. 6. b. It ſeems it is intended common appurtenant, and men- 


though it is called appendant. tions ap- 


| pendant. 
Fitzh. Treſpaſs, pl. 33. cites S. C. S. P. of cattle borrowed to compeſter his land; for he has 
a ipecial property in them, and fo are ſaid his cattle, Arg. and of this opinion was the court, Skin. 


138. pl. 8. Mich, 35 Car. 2. B. R. | 


[Z. A man may uſe common appurtenant to his manor evith Br. Com- 
mon, pl. 14. 


cattle which are for his bufhold, 14 H. 6. 6. b. The book is of , C. 4 
common appendant; but it ſeems to be intended by the book ap- S. P. ad- 


purtenant. | 7 = mitted. 
[4. But he cannot uſe the common voii cattle which are to fell. pr. com- 
14 H. 6. 6. b. as it ſeems the book is intended.) mon, pl. 14 
| | f Ciles I. Co 


(N. 2) Common Appurtenant Pleadings. 
1. 'T Reſpaſs of graſs trampled in D. Chaunt. ſaid ai nz, for 
T. was ſeiſed of the manor of D. in fee, and that he and all 
thoſe whoſe ęſtate he has in the manor, have had common in the place 
where, &c. with all manner of beaſts appurtenant, and that the 
place extended to ſuch place, &c. and after T. leaſed the manor 
with the appurtenunces t the defendant for 10 years, &c. and after 
he borrowed ſheep to compeſter his land, and put them in to uſe 
his common as he lawfully might; the plaintiff ſaid that he had 
common there for all beaſts except ſheep and hogr, and no plea by 
award of court, by which he faid that he had common there for 
all beaſts except ſheep and hogs ad/que hoc, that he had common with 
all manner of beaſts time out of mind, modo & forma prout, &c. and 
note, that the reaſon why he pleaded that he borrowed beaſts to 
compeſter the land, is becauſe that termor cannot put any beaſts 
in the common but thoſe which he had to manure his land, or 
for his houſhold, and not for ſale, Br. Common, pl. 14. cites [5941 
14 H. 6. 6. ; 
2. Aſſiſe of common, and the plaint is of common appurtenant to 


bis franktenement in D. aud ſbewed for title that he was Fe. of a 
Hic, ge 
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meſſuage and of a carve of land in D. to ⁊ubieh the common i; appurtenant, 
and that he and his ance}tors, and thiſe <vhoſe gate, & c. had uſed come 
mon of paſture with 10 beaſts, and well by theſe words { was ſeiſed') 
as well as if he had faid (in ſeijed ) ; per Huſſey. Br. Common, 
pl. 5g. cites 16 Hf. 7. 12. | | 

Brownl. 180. 3. When the preſcription is for common appurtenant to land, 

Morſe v. evithoaut alleging that it is for cattle levant and couchant ; there a 

Wels, S. C. er F „ — * 3 . 

dur 3 Pp. certain number of the cattle orzght to be exprefſed, which are in- 

does net ap- tended by the law to be levant and couchant; refolved, 13 Rep. 

3 65, 66. Hill. 7 Jac. C. B. Morſe v. Webb. 

257+ S.C. See more of this at the diviſions of Pleadings at the end of this 

| title of Common, | 


(O) Common in Croſs. How it may begin. 


If a man has [I. omen apperdant cannt. be made common in groſs ;. for 
e Hog this is for cattle levant and couchant upon the land to 
houſe by Which, &c. and therefore it cannot be ſevered without extin- 
preicriztion, puiſhment. 9 E. 4. 39. 26 H. 8. 3.J 

this cannot | | | 

be made in groſs, becauſe it is appendant to the manor or houſe; but common appurtenant, or a king's 
highway, or an advowſon appendant, may be made in groſs; but common of eſtovers to burn in ſuch a 
houſe cannot be made in groſs, nor common appendant which is by reaſon of the tenement, &c. Br. 
Common, pl. 28. cites 5 H. 7. 7. by Fairfax J. pro lege. Paſturage claimed for ſheep levant and 
couchant upon the defendant's land is common appendant, and cannot be ſevered from the ſoil by 
grant. Cro. C. 542, 543 : pl. 7. Paſch. 15 Car. B. R. Arg. Cites 4 H. 6. 13. & 8 E. 4. 


[2. So common appurtenant for cattle levant and couchant upon 

Fol. 402 · the land, cannot be made in groſs for the aforeſaid cauſe. Nevil, 
| E 

e e 384. 19 H. 6. 33. b. Paſch. 1 Jac. B. between DRURY anD RA 


pl. 19. Dru- adjudged. Contra, 26 H. 8. 4. 


ry v. Kent, ; ; . | | 0 
S. C. adjudged that he could not grant it over, becauſe he had it quaſi ſub modo, viz, for beaſts 


levant, &c. but common appurterant for beaſts certain may be granted over. 


Cro. C. C3. If A. and all thoſe whoſe ęſtate he hath in the manor of D. have 
* Bad time out of mind a foldcourſe, viz. common of paſture for any 
Day, S. CO. number of ſheep not exceeding 309, in a certain field as appurtenant to 
acjueged in fh ſaid manor, he may grant over his foldcourſe to another, and /o 


1 male it in groſe, becauſe the common is for a certain number, and 
error in by the preſcription the jheep are not to be levant and couchant 


B. R.— upon the manor; but it is a common for io many ſheep appur- 


* 7 . % * 
3 Ce tenant to the manor, which may be ſevered from the manor as well 
court held as an ad voten, without any prejudice to the owner of the land 


= this Where the common is to be taken. Mich. 11 Car. B. R. between 
A wa Day AaxD SPOONER, in a writ of error upon a judgment in B. R. 
tenant, may per Curiam, præter Berkly, who ſeemed to doubt of this. Intratur 
be ſerer"d Mich. 6 Car. Rot. 183. But there the caſe was, whether it 


= 995 l. might be granted over with parcel of the manor, and fo ſhould be 
pecialy appurtenant to this parcel, and ſo it is adjudged in Banco, that it 


when ifs ould paſs as appurtenant to this parcel, and fo held per Curiam 


ranted with | | p . 
— of the in B. R. præter Berkly, who deubtcd of this, but afterwards _ | 
11 Car. 
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11 Car. it was ſo adjudged by the conſent of Berkly and all the my and 
- this com- 

court; and judgment aflirmed accordingly.) — 

for a certain number of the ep, Viz, zog, the party may grant 259 to one, and reſerve 5o to himicl 


well enough, and affirmed the judgment in C. B. 


4. If a man has a ay ts his manor or hone by preſcription, this 
cannot be made in groſs, becauſe it is appendant to the manor or 
houſe, but common appurtenant, king's highway, or advowſon 
appendant may be made in groſs, but common of eſtovers to be 
burnt in ſuch houſe cannot be made in groſs nor common append- 
ant, why ch 18 by reaſon of the tenement. Br. Common, pl. 28. 


cites & H. 7. 7. 


4 


5. Common appurtenant and in croſs may be by preſcription, 
or may commence at this day by grant; per Wray Ch. J. 4 Rep. 
38. a. b. Mich. 26 & 27 Eliz. B. R. in Tirringham's caſe. 


(P) For what Cattle. 


ft. A Man may 2 to have it for all manner of cattle. 15 


E. 
[2- The g. — ＋ common fer a certain number of cattle cau- F. N. B. 
not common with the cattle of a ſtranger. 18 E. 4. 14. b.] _ (3) 


3. A man may preſcribe to have common for all manner of beaſts 
very well, by realon of his perſon, &c. per Pigot. Br. Preſcrip- 
tion, pl. 28. cites 15 E. 4. 32. 

4. A general licence ad ponenda averia ſhall be intended only of 
commonable cattle, and not of hogs; ſed contra, if the licence 
had been only for a particular time; per North Ch. J. and it was 
admitted, 2 Mod, 7. ILili. 26 & 27 Car. 2. in C. B. in caſe of 
Smith & Feverel. | 


(Q) By the Cattle of whom. 


[ 1. IF a commoner hath no cattle, he cannot agi/? the cattle of # px. Seign, 
others to uſe the common. 45 E. 3. 25. b. Curia. +22 pl 8 cites 

Al. $4. ] F. N. B. 180. 

(K) cites S. C. He that has common by ſpecialty cannot agiſt the beaſts of others. Br. Come 


mon, pl. 5. cites S. C. 
+ Br. Common, pl. 415 (40) cites S. C. — Fitch. Alfie, pl. 228. cites S. C. 


[2. 8e he cannot command his zerants at awill to uſe it with I Br. com- 


their cattle in his name. Þ 45 E. 3. 25. b. $'22 A 84. fame 3 

Calc. ] 8 — 
| Br. Seifin, 

pl. 5. cites 8. C. & Br. Common, pl. 47. (40) cites S. C. but the borrowing them in 


order to menure his land is not cant, unleſs he manures in fact with them. F itzb, Afiiie, 


pl. 228. cites S. C. 


1 J« But if he barrows other cattle to manure his land, he may uſe [ Br. — 
on, pl. 5. 


the common with . for they are in a manner his cattle by the ig 9. C. 
borrow ing, 


* 00 Common, 


hr. borrowing, and the cattle, which manure the land, of right ought 


_— to have common. 45 E. 3. 25. b. J 22 Aſſ. 84.] 


Br. Common, pl. 41. (40.) cites S. C. but the borrowing them in order to manure his land is 
not ſufficient, uniets he manures in fact with them. —Fitzh. Aſſiſe, pl. 228. cites S. C. t 


Br. . [. So he that hath common in groſs for a certain number of cattle 
mon i» 4 Os - : i . 5 

( 57. i may put in the cattle of a franger, and uſc the common with them. 
e. 11 H. 6. 22. b.! 


Fitzh. Com- . | 
mon, pl. Zo cites S. C. F. N. B. 180. (B) S. P. 


Br. Com- C5. So he that hath common in groſs /ans number, may put in 


(a one Pl s. the cattle of another man, and uſe the common with them. 1x 
47) cies | 
K. 6. Ra. b.) 1 | 


Fitzh. Com- 
mon, pl. 3. cites S. C F. N. B. 180. (B) S. P. 


() Common in Groſs. What ſhall be ſaid Com- 


mon in Groſs. | 


* C7. F a man at all times hath uſed common with his cattle couchant 


® Fol. 403. and levant in certain places, and not with other cattle coming, 


N wag this (*) is common appendant to this place, and not in groſs. 
r. Com- . 
2 Aff. 36. Curia.] | | 
cites S. C. & S. P. unleſs he and his anceſtors claimed the common to be in groſs among the com- 
moners, but if they had uſeq it with ſuch beaſts ſo levant and couchant, and with other beaſts coming, 
c. then it ſhall be taken as in groſs, ritzh. Common, pl. 19. cites S. C. and by their claim. 
ing it as in groſs always among the commoners, their claim is known, which otherwiſe it would not 
dave been, &c. | | 


2. If one grants to J. S. 8 acres of land, fimul cum fo much 
common as belongs to his oxgange of land in a certain place, this is 
not common appurtenant, but. in groſs; per Herle. F. N. B. 180, 
181. (N) in the new notes there (c) cites 7 E. 3. 48. 

3. But ſee there it is adjudged, if one grants an afſart mul cum 
tota communia quant' pertinet ad unam bovatam terre, this is com- 
mon in groſs, and he ſhall take as much as another takes for 
2 bovates or oxganges in groſs, and when he pleaſes, becauſe ſuch 
common cannot be appendant to land. F. N. B. 181. (N) in 
the new notes there (c). | 5 

4. If a man grants common to the mayor and burgeſſes for all their 
cattle in ſuch a place, it is good, and in groſs, and not appurte- 
nant; per Cur. 2 Lev. 246. Hill. 30 & 31 Car. 2, B. R. in 
Caſe of Stables v. Mellon, | 


(8) Common in Groſs. What ſhall be a good Grant, 


Br. Grants, [ i. II I grant common to another for years, and do not di. 


1 clare in what place he ſhall have it, this is void. gH. 6. 36.] 


1 2. If 


Common. 


I 2. If a man grants to another common, ubicungue averia ſua 
zerint, this 1s 2 good grant, by averment in what place his cattle fed a 
the time of the grant, before or after. 9 H. 6. 36.] 
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Br. Grants, 
pl. 5. cites 
G . 6.— 
Br. Com- 
mon, pl. 3. 


cites 9 H. 6. 36. but S. P. does not appear.—Fitzh. Common, pl. 2. cites 8. C. —8. P. Arg. 


Roll. Rep. 427. in pl. 16. 


3. But without ſuch averment this is not good grant. 9 H. 6. 36.) 

[J. If I grant common to another in my land every year, and 
it lies freſh, this is good, though it be at my will, whether he 
ſhall have any profit, for I may fow it. 17 E. 3. [34. b. 
LJ. If A. grants common to B. in certain land, for all his cattle 
which ſhall be Ievant and couchant upsn Black-acre, where B. hath 
nothing in Black-acre, ſo that it cannot be appurtenant, yet hrs 
ſhall nzt be a common in groſs, becauſe the intention and limitation 
of the grant is to cattie levant and couchant. Trin. 15 Jac, 


B. R. between GawEN AND STACY, agreed at the bar.) 


Pr. Grants, 
pl. 5. cites 
S. C. &S. P. 
per Cur. 


Roll. Rep. 
424+ pl. 16. 
Trin. 14 
Jac. S. C. 
A man bar- 
gained and 
{51d lands by 
deed indent- 
ed ; and af- 


terwards, but beſore inrolment of the deed, he granted to the bargainee and his heirs common for all 
commonable beaſts manuring and feeding on the ſaid land befyrementioned, and afterwards the deed was 


The point was, whether this inrolment ſhell :clate fo as to make the grant of 


inrohied. 
It was rgued, fed adjornatur. — Godb. 270. pl. 377 


S ? 


8 


collateral things it thall not have relation. 


6. [So] if A. grants to B. common in certain lands for all his 
cattle quhich all manure and feed in Black-acre, whereas B. has 
nothing in Black-acre, by which this cannot take effect as a com- 
mon appurtenant; yet this ſhall not take effect as a common iu 
groſs, inaſmuch as it is expreſsly limited to ſuch cattle winch 
manure and feed in the ſaid land.] 

[7. [But] Trin. 15 Jac. B. R. between GAWEN AND STACY, 
the Conrt ſeemed e contra; but Mich. 15 Jac. they ſeemed to 
waive this opinion, and Croke held expretsly e contra.) 

[8. A man may grant to another common in one place for ail 
manner of cattle, aud in anzther place for 10 beaſts; and ſo the 
grantee ma „lit the 10 beaſts in either of the tauo places. 17 E. 3. 
34. E © 5 

9. If a man has common appurtenant te a meſſuage and lands for 
a certain number of beaſts, he may alien the ſame z otherwiſe if he 
have common for all his beaſts levant and couchant on ſuch lands, 
he cannot alien this from the land; per Hale Ch. J. 2 Lev. 67. 
Mich. 24 Car. 2. B. R. in caſe of Daniel v. Hantlip. 


(T) Common 7: Croſs upon a Grant. In what 
Place it ſhall be taken. 


[i. IF a man grants to me common for my cattle, ubicungue 
averia ſua terint, if the cattle of the grantor did never feed 

i: any place before the grant, or at the time of the grant, or after, 

the grantee ſhall have no benefit by the grant. 9 H. 6. 306.] 


. Mich. 15 Jae. 
Stacey, S. C. adjudged a good grant of the common, and the inrolment ſhall have relation, though for 


the common 
Ludlow v. 


See pl. 5. 
and the notes 
there. 


Br. Com- 
mon, pl. 3. 
0 1165 . 
but is only 
a reference to 
Br. Grants, 


pl. 5. which cites 9 H. 6. that if after the grant the grantor has no beaſts, the grante- in ſ:ch caſe 


thai) not Hh Ve CONMmon, 
wrorg trusted in the Englith edition (Mhenſoever.) 


VOI. 2 


1 * 
vo 


Perk. 109. S. . only the (ubicunque) in the original in fol. 23. a. is 


2. But) 


_ | Common. 


Br, Grants, z. [But] if a man grants common to another, ubicunque 


IP g 12. i 
5 Hb. . b. avcria ſua ierint, and after he occupies and manures 190 acres of 
accordingly. land with his cattle, and after he becomes ſo poor that he hath no cattle, 


Br. yetthe grantee ſhall have the common in the 100 acres, 9 H. 6. 36. 


Common 2 
Pl. 3. cites Curia.) 


S. C. dut it is only a reference to Br. Grants, pl. 5. 


L 598 J [3. [S:] if a man grants a common to me for my cattle ubi- 
cunque averia ſua 1ierint, if the grantor at the time of the grant, 
or after, feeds his cattle in any place, the grantee may have common 


there alſo. 9g H. 6. 36.] 
Er. Com- [4+ [And] upon ſuch grant of common ubicunque averia of 


s the grantor jerint; F the grantor puts his cattle in his garden, or 
but for the in His corn, the grantee may put his cattle there alſo. 9g II. 6. 
opinion re- 36.] | | 

fers to Br, 

Grants, pl. 5. which cites 9 H. 6, S. P. by Babbington accordingly. 


—— Tsp. [Bu] if the grant be of common ubicunque averia ſua 

Fol. 404+ jerint, and the grantor dies; quere, whether the grantee ſhall have 
common after his death, 9 H. 6. 36.] 

Br. Grants, [G. If one man grants common to another for a His cattle 


2 6. S.Þ throughout his manor, yet he cannet common in the garden of the 
by Babbing- grantor parcel of the manor, but only in ſuch places where a tian 


don. 2 _ T 2 

e of common right cught to common. 9 H. 6. 36.) 
grant is not any reftraint to the waſtes or commons, but the grantze may claim common, in any part 
of the-manor, without pleading that it was waſte or common. Agreed by Croke and Berkley, cæteris 
Juſticiariis abſentibus, and judgment accordingly. Cro. C. 599. pl. 20. Mich. 16 Car. B. R. 


Suinger's caſe. 


7. Note, per Fitzherbert, there is a diver/ity between common 
fer certain beaſts, and paſture for his beaſts; for if I grant to you 
paſture for certain beaſts in my maner, I ſhall appoint you where 

von fhall have it; but if I grant ts you common for certain beaſts in 
„ Orig. s my manor, you ſhall * have it per my & per taut, and it was agreed 
(pur ce.) that ¶præcipe] quod reddat lies of paſture fer two oxen, but e contra 
clearly per Fitzh. of common for two beaſts, becauſe by him 
[precipe] quod reddat never hes of common. Br, Common, 

pl. 2. cites 27 H. 8. 12. | | 

8. If a man grants certain lands to one cum communia in mnt 
bus terris ſuis, &c. and does not expreſs any place certain, he ſhall 
have common in all his lands which he had at the time of the 


grant, F. N. B. 180. (G). 


LY 


0 


Common, 


598 
(VU). 8 in Groſs by Grant. In what Time 


it is to be taken. 


F a man grants common to me quandocungue averia ſua Fitzh, 


LI. 


icrint, the grantee thall not have common, but when the Common, 
pl. 2. cites 
cattle of the grantor are in the common. 9 H. 6. 36. Curia.] S. C. 


Perk. ſ. 109. 

8. P. 421 cites S. C. So that if afterzoards the granter bas ns beaſts, the grantee ſhall not Ines 
common; per Martin, quod fuit conceftum. Br. Grants, pl. 5. cites 9 H. 6. -———S, C. cited by 
Hobart Ch. }. that if the grantor emplo; s the land to tillage, or lets it lie freſh, the grantee has no 
remedy, and ſays that lo is the book of 17 E. 3. 26. Hob. 40. in pl. 47. S. C. cited Cro. C. 599. 
in pl. 20. and Berkley J. ſaid, that the clauſe of quandocunque averia ſua ierint is void, becauſe 
it reſtrains all the effect of the grant; fur if the grantor will not put his cattle in, the grantee ſhall ne- 

ver have his common; but Crooke J. held the reſtraint good, becauſe this is not a total reſtraint, & 
modus & conventio vincunt legem; and it is not intendible that the grantor would totally forbear to put 


in his cattle to defraud the grantee of his c mmon. —1 Rep. 87. a. Cites S. C. that this is modus 
donationis, and the grantee ſhall not have common but in this manner, 


599 ] 
2. Where a man grants common for 10 beaſts a year in D. and Br. Parnour 
he does nit take common by ta09 years, he ali not put in 30 beaſts 3 _ 
the 3d year, and ſo of eltovers, fuel, hay, &Cc, Pr. Common, cites 8. C. 
J. 4. cites 27 H. 6. 10. —Fitzh. 
r 4 Common, 
pl. 6. Cites 
: S. C.— 
| : Br. Grants, 
(J) Common. Seiſin. — 2 — 
| S. C. 
1 Tortioris uſer of common cauunot put him in ſeiſin. 45 
25. b. 26. 22 Af. 84. 
2. As, the commoner cannot | nn ſeiſin by cattle with he * Br. 2 
F mon, pl. 25. 
agiſls, for ſuch uſer is not law ful. . 25- b. + 22 Aſſ. 84. . C 
Curia. Br. 
Seiſin, pl. 5. 
cites S. C. + Br, Common, pl. 41. (40.) cites S. C,—Fitzh. Aſſiſe, pl. 228. cites S. C. 
[3- So, he cannot gain ſeiſin by the uſer of his tenants at will, Þ Br. Com- 
bei hi {i 4 8 h ] b 7 hi d 1 Bi mon, pl. Jo 
eing his ſervants, with their cattle by his command in his name; tes 8. C. 
for their ufer with their cattle is tortious. 4 45 E. 3. 2 Br. 


922 Aff. 84. ſame caſe.] 


(40.) cites S. C. Fitzh. Aſſiſe, pl. 228. 


& Br. Common, pl. 41. 


eites 8. © 


Sciſin, pl. 5. 
cites S. C. 
The 


uſer of common by tenants at will ſhali be a ſeiſin to him in reverſion to have an ailiſe, if he or his te- 


F. N. B. 180. (I). 


nant at will be after diſturbed to uſe the common. 


LA. But if "7 cc anmoner hath no cattle, and ſo tales the cattle 
ef another, and the tertenant delivers ſeiſin to the commoner, and is 
preſent when the cattle are put in, and he afſents to the uſer and 
putting in, or. commands him ſo to do; this is a good ſeiſin. 
| 45 E. 3. 26. 22 All. 84. per Thorpe.) 

[5. $9 if the commoner hath no cattle, he may take ſeiſin by 
the cattle of andther, and chafe them back preſently ; tor the continu- 
ance is tortious, and this.is a good ſeiſin. © 45 E. 3. 26. per 
Thorpe; but Bro. Commoner, q 51. [ſays] quære of this, and 


it 


|| Br. Seiſin, 
pl. 36. cites 
S. C. & S. P. 
by Thorpe, 


q Br. Com- 
mon, pl. 5. 
cites S. C. 
& S. P. by 
Thorpe, aud 
Brooks 
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makes * it ſeems not to be law; for the putting them in without con- 
guere 9. tinuance is tortious. 22 Afl. 84. per Thorpe. ] 


Br. 
Seifn, pl. 5. cites S. C. *® Br, Seiſin, pl. 36. cites S. C. Fitzh. Aſſiſe, pl. 228. 


Ciies . Co 


[6. If a man hath common ſans number, if he hath been Hei 
of this wwith cattle without any certain number, as 20, 30, or 40; 
| this is a good ſeiſin. 11 H. 6. 23.] 
Br. Seifin, C7. If a man recovers a common, and the fer 7 upon a writ of 
ere ſeifin comes to the place, and by parel delivers t9 him ſeifin of the 
fays ved common; his is a gd ſeiſin of common tt have an e e. 
Arte bene. 22 All. 84. per Thorpe. } 


. itz h -. 5 . 
Aihic, pl. 2:3. cites S. C. ——— Br. Aſſiſe, pl. 37. cites 45 E. 3. 25. S. P. that he ſhall have 
aBife or rediileifin upon the firſt putting him in poſſe lion; becaule as * agjudges him in poſſeſiion 
by the firſt ſeiſin; quod non regatur. But Brooke ſays, tamen quere, 


[600] (J) In what Caſes the Se:i/in 2 one Win Gree fir 


others. 


br. Seißa, [I. H E ſeiſin of the father is nat ſufficient for the heir. * 45 
. . de > 0 - 9 Ai” : 4 

wh Cites Ed. 3, 25. f 22 Atl, 84. 

+ Br. Seiſin, pl. 36. cites S. C. Fitrh. Aſſiſe, pl. 228. cites 8. C. 


2 Br. Seina, The ſeiſin of a liſe for you. of a common, is ſufficient 
pl. 36. cites er 555 in reverſſen. 45 E. 3. 26. 4 22 Atl. 845] _ 
by Seaton and Mowhrav.——Fitzh. Afﬀile, pl. 228. cites S. c. 


This concludes Lord Roll's Abridgment, title menen, the 
additions whereto will be contained in a ſubſequent nme, 
it being ſappoſed much more proper fo to do, than to 
break the thread thercot by taking in any ſmall part of it 
here. 


THE END OF THE FOURTH VOLUME. 
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